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♦  GIPPS  V.  GIPPS. 

1864.    April  13 ;  May  6,  27. 

Augustus  Pemberton  Gipps,      ....    Appellant, 
HEtra^B.  GIPPS         ....        .jjj,    „^„. 
W.  Wentwobth  Pitzwiluam  Hume,  .        .        .  ) 

Divorce.    ^'^AduUeryy    *'^C<mnwing.^^    ^^ Accessory. ^^   20  ^  21  Viet. 
€.  85.     Covmcmt.     DamagcB.    New  Trial.     Practice. 

The  word  "^  conniving,''  in  the  29th  section  oif  the  20  &  21  Vict  c.  85,  means  not 
merely  refusing  to  see  an  act  of  adultery,  but  also  wilfully  abstaining  from 
taking  any  step  to  prevent  adulterous  intercourse,  which,  from  what  passes 
before  tbe  husband's  eyes,  he  must  reasonably  expect  will  occur. 

So  if  he  takes  money  from  the  adulterer  not  to  complain  of  the  wrong,  but  to 
abandon  his  legal  remedy  for  it,  and  then  leaves  the  wife  in  a  situation  likely 
to  occasion  a  renewal  of  the  adulterous  intercourse  with  the  same  person,  he 
is  *'  accessory  "  to  it. 

Therefore,  where  A.  presented  a  petition  for  a  divorce  in  respect  of  the  wife's 
adultery  with  B.,  and  received  from  B.  a  sum  of  money  not  to  include  in  the 
petition  a  prayer  for  damages,  and  afterwards,  on  receiving  a  pron^ise  from 
B.  to  execute  a  bond  to  pay  a  further  sum,  offered  no  evidence  in  support  of 
his  petition,  and  allowed  a  verdict  to  be  given  for  the  respondent  and  co-re- 
spondent, and  the  petition  to  be  dismissed,  but  made  no  provision  for  his  wife, 
nor  took  any  precaution  to  protect  her  against  future  intercourse  with  B.,  it 
was  Hdd,  that  his  conduct  was  such  as  to  bring  him  within  the  words  of  the 
statute,  so  that  his  fresh  petition  in  *  respect  of  renewed  acts  of  adultery,  *  2 
occurring  after  the  compromise,  was  properly  dismissed.  {Diss,  Lord  Wena- 
leydale.) 

Qfutrt.  Whether  the  word  *«  adultery  "  in  the  Slst  section  of  the  20  k  21  Vict  c. 
85,  is  confined  to  the  adultery  alleged  in  the  petition  for  the  dissolution  of  mar- 
riage. Per  Lord  Westburt,  Lord  Chancellor.  —  It  is  not, — so  that  if  A. 
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h»  connived  at  the  adulteiy  of  \ua  wife  with  B.,  he  cannot  obtain  a  dirorce  on 

account  of  her  adultery  with  C.    (Di*s.  Lord  Chelmafbrd.) 
A  husband  cannot  obtain  a  divorce  in  respect  of  an  act  of  adultery  committed 

with  a  particular  person  at  one  time,  if  at  a  previous  time  he  hai  connived  at 

her  adulter]'  with  the  same  person. 
Per  Lo&D  Wenblbtdale  and  Lord  Chelhsford.  —  To  constitute  connivance 

there  miut  be  a  corrupt  intention.     The  Gnt  arrangement  in  this  case  did  not, 
'    in  itself,  amount  to  connivance,  and  did  not  bar  the  remedy  in  respect  of  a 

fresh  act  of  adultery. 
Per  Lord  Chelhsfokd.  —  Renewed  adultery  with  the  same  person  is  not  a 

fresh  act  of  adultery,  but  merely  further  evidence  of  the  adultery. 
Per  Lord  WeseLETDALK,  —  A  covenant  to  pay  damages  to  a  petitioner  for  a 

divorce  on  the  ground  of  adultery,  is  altogether  void  as  contrary  to  the  policy 

of  the  20  &  21  Vict  c.  SG,  g  33. 
Per  Lord  Wensleydalb.  —  Where,  by  cooeent,  a  jury  has  been  dispensed  with 

on  the  trial  of  a  petition  for  a  divorce,  if  a  new  trial  should  be  ordered,  the 

consent  previously  given  would  no  longer  be  landing,  and  the  petitioner  might 

demand  to  have  his  case  tried  before  a  jury. 
Timmins»  v.  Timmutga,  3  Hagg.  Eccl.  T6,  SI,  observed  upon. 

In   1851   the    appellant   mEtrried    Helen   Etougli  Crookshank. 
Two  cliildren,  daughters,  were  tlie  issue  of  the  marriage.     The 
parties  lived  together  till  1860,  when  differences  having  arisen 
between  them,  they  separated.    The  appellant  had  the  custody  of 
the  children.    In  that  year  the  appellant  was  about  to  file  a  peti- 
tion against  tlie  respondent  aud  co-respondent,  William  Wentwortli 
Fitzwilliam  Hume,  praying  for  damages  and  for  a  dissolution  of 
tlie  marriage,  on  the  ground  of  adultery  committed  by  the  wife 
with  him.    The  co-respondent  was  at  that  time  earnestly  anx- 
*  3    ious  to  avoid  publicity,  and  an  interview  "  took  plac^  between 
the  appellant's  solicitor  and  a  Mr.  Eallewell,  a  friend  of  both 
parties,  when  it  was  proposed  and  agreed  that  a  sum  of  3000/. 
Ehould  be  paid  by  Hume  to  Mr.  Hallewell  to  abide  the  event,  that 
it  should  be  in  lieu  of  costs  and  damages,  and  that  tlie  petition 
should  not  contain  a  claim  for  damages.     Tlie  sum  of  30001.  was 
on^npHinfflv  paid  by  Hume,  and  no  claim  was  made  in  the  petition 
;  as  against  him.    After  the  petition  had  been  filed,  and 
i  put  in  an  answer  denying  the  adultery,  on  the  18th 
,  the  cause  stood  for  hearing  before  a  Jury.     Certain 
tnce  had  taken  place  between  the  solicitors  for  the  re- 
rties,  and  on  that  18th  June,  the  ajjpellant  signed  a 
conditions  of  which,  as  signed,  were  repeated  in  an- 
r  given  to  the  appellant  on  the  same  day  by  Mr.  Ado, 
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ihe  solicitor  for  the  co-respondent  Hume)  consenting  to  withflraw 
his  suit.  The  paper  signed  by  Mr.  Ade,  on  behalf  of  Hume,  was 
in  these  terms :  "  In  the  matter  of  Gippa  v.  Gipps  and  Hume. 
In  consideration  of  your  having  agreed  to  accept  from  the  co- 
respondent the  sum  of  3000/.  as  your  costs  and  damages,  and  upon 
the  co-respondent  agreeing  to  secure  you  the  further  sum  of  4000/., 
payable  upon  the  death  of  his  mother,  and  in  the  mean  time  pay- 
ing you  thereon,  or  as  you  may  direct,  interest  at  the  rate  of  6/. 
per  cent,  per  annum,  and  you,  with  a  full  knowledge  of  all  the 
circumstances,  undertaking  to  withdraw  your  suit  now  about  to  be 
heard  in  the  Divorce  Court,  I  do  hereby,  as  the  solicitor  acting  for 
Mr.  Hume,  the  co-respondent  in  this  matter,  undertake  and  agree 
on  his  behalf  that  he  shall,  within  one  month  from  the  date  hereof, 
execute  such  documents  as  may  be  necessary  for  securing  you  the 
payment  of  4000/.  and  interest."  The  paper  originally  pre- 
sented to  the  appellant  had  contained,  *  in  addition,  the  words,  *  4 
"  and  to  execute  a  deed  of  separation  from  my  wife  " ;  but 
these  words  the  appellant  rejected  and  struck  out ;  they  had  also 
been  written  in  the  other  paper,  but  were  struck  out  before  Mr. 
Ade  signed  it. 

In  consequence  of  this  agreement,  when  the  petition  came  on 
for  hearing  on  the  20th  Jun<3, 1861,  the  petitioner  proposed  to 
withdraw  the  record  ;  this  course  was  objected  to,  and  the  petition 
was  called  on ;  no  evidence  was  offered  in  support  of  it,  and  the 
petition  was  dismissed.  The  co-respondent  afterwards  refused  to 
sign  and  execute  the  bond  for  4000/.  on  the  ground  that  the  money 
was  not  to  be  settled  on  the  wife.  A  bill  was  filed  in  chancery  for 
specific  performance.  Hume  demurred  to  this  bill.  The  cause 
was  heard  before  Vice- Chancellor  Wood,  who,  in  November,  1861, 
allowed  the  demurrer.^ 

In  June,  1862,  the  appellant  filed  another  petition  in  the  Divorce 
Court,  praying  for  a  dissolution  of  the  marriage,  alleging  as  the 
ground  for  his  prayer  the  fresh  acts  of  adultery  of  the  wife  with 
the  co-respondent  from  August,  186"1,  up  to  the  date  of  the  peti- 
tion, and  the  birth  of  twins  in  May,  1862.  The  respondents  put  • 
in  answers  denying  the  adultery.  The  cause  was  set  down  for 
hearing  in  Michaelmas  Term,  1862  ;  it  was  not  then  heard,  and  in 
December,  1862,  Hume  obtained  leave  to  file  an  amended  answer. 
This  amended  answer  alleged  connivance,  wilful  misconduct  con- 

»  2  Jobns.  &H.  517. 
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duciqg  to  the  adultery,  and  that  before  the  adultery  complained  of 

in  the  second  petition  the  appellant  had  filed  a  petition  which  he 

had  agreed  to  withdraw  on  the  payment  of  a  sum  of  money  ;  that 

the  money  had  been  paid,  and  that  when  the  aforesaid  petition 

*  5    came  on  for  hearing,  the  petitioner  *  had  offered  no  evidence, 

and  the  petition  had  been  dismissed.  The  appellant  replied 
to  this  answer,  denying  connivance  and  misconduct,  and  alleging 
that  the  other  averments  were  irrelevant,  except  so  far  as  they 
might  be  admissible  as  evidence  of  connivance.  The  cause  was, 
by  consent,  heard  before  the  Judge  Ordinary  without  a  jury.  Evi- 
dence was  called,^  and  ultimately  the  Judge  Ordinary  pronounced 
an  order  declaring  '^  that  Helen  Etough  Gipps,  the  respondent,  had 
committed  adultery  with  William  Wentworth  Fitzwilliam  Hume, 
the  co-respondent ;  but  that  Augustus  Pemberton  Gipps,  the  peti- 
tioner, had  connived  at  such  adultery,"  whereon  the  petition  was 
dismissed. 

This  was  an  appeal  against  that  order. 

Sir  H,  Cairns  and  Mr,  Maeaulay  (^Dr.  Spinks  and  Mr,  Hannen 

were  with  them),  for  the  appellant.  —  There  is  nothing  in  this 

case  which  warrants  the  decision  of  the  Court  below  as  founded  on 

the  true  construction  of  the  29th,  80th,  and  81st  sections  of 

*  6    20  &  21  Yict.  c.  85,^  *  or  which  indicates  that  the  husband 

'  See  this  evidence  fully  referred  to  in  the  judgment.  The  case  in  the  Court 
below  is  reported,  S  Sw.  &  Tr.  116. 

'  Section  29.  Upon  any  such  petition  for  the  dissolution  of  a  marriage,  it  shall 
be  the  duty  of  the  Court  to  satisfy  itself,  so  far  as  it  reasonably  can,  not  only  as 
to  the  facts,  alleged,  but  also  whether  or  no  the  petitioner  has  been  in  any  manner 
accessory  to  or  conniving  at  the  adultery,  or  has  condoned  the  same ;  and  shall 
also  inqdire  into  any  countercharge  which  has  been  made  against  the  petitioner. 

Section  SO.  In  case  the  Court,  on  the  evidence  in  relation  to  any  such  petition, 
shall  not  be  satisfied  that  the  alleged  adultery  has  been  committed,  or  shall  find 
that  the  petitioner  has  been,  during  the  marriage,  accessory  to  or  conniving  at 
the  adultery  of  the  other  party  to  the  marriage,  or  has  condoned  the  adultery 
complained  of,  or  that  the  petition  is  presented  or  prosecuted  in  collusion  with 
either  of  the  respondents,  then,  and  in  any  of  the  said  cases,  the  Court  shall  dis- 
miss the  said  petition. 

Section  SI.  In  case  the  Court  shall  be  satisfied,  on  the  evidence,  that  the  case 
of  the  petitioner  has  been  proved,  and  shall  not  find  that  the  petitioner  has  been, 
in  any  manner,  accessory  to  or  conniving  at  the  adultery  of  the  other  party  to 
Ifae  marriage,  or  has  condoned  the  adultery  complained  of,  or  that  the  petition  is 
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connived  at,  still  less  that  he  was  accessory  to,  the  wife's  adul- 
tery, either  hefore  or  after  the  first  petition.  The  adultery  referred 
to  in  the  statute  must  mean  the  particular  adultery  alleged  as  the 
foundation  of  the  suit,  and  "  accessory  to ''  must  mean  actually 
promoting  that  adultery ;  it  includes  an  affirmative  proposition, 
and  is  not  merely  iiegativ.e.  When  this  petition  was  first  presented,. 
Hume  was  in  dread  of  publicity.  The  appellant,  for  the  sake  of 
his  two  children,  both  of  them  girls,  also  desired  to  avoid  it.  He 
therefore  consented  to  a  compromise  of  the  proceedings.  Those 
proceedings  related  to  a  past  adultery  ;  but  adultery  has  since  been 
renewed,  and  this  is  a  fresh  petition  in  respect  of  that  renewed 
adultery.  What  was  done  on  that  first  petition  cannot  by  possi- 
bility affect  the  appellant's  right  to  sustain  this  new  petition  filed 
in  respect  of  a  new  offence. 

What  are  the  principles  which  have  hitherto  governed  the  eccl^ 
siastical  Courts  in  matters  of  this  kind  ?  The  latest  case,  which 
indeed  reviews  all  the  previous  cases,  is  *  that  of  PhillipB  v.  *  7 
Phillips^^  where  Dr.  Lushington,  speaking  of  connivance, 
quotes  the  observation  of  Sir  W.  Scott  in  Mooraom  v.  MoorBom^ 
that  '^  the  presumption  of  the  law  is  against  connivance,  and  if  the 
facts  can  be  accounted  for  without  the  supposition  of  intention,  the 
Court  will  incline  to  that  construction  "  ;  and  referring  to  Sir  J. 
NichoH's  remarks  in  Bogers  v.  Rogers^  on  connivance,  he  says 
tliat  they  show  the  learned  Judge  to  have  meant  that  connivance 
must  be  that  which  was  equivalent  to  "  consent,"  as  was  shown  by 
his  having  adopted  Sir  W.  Scott's  application  of  the  words, "  volenti 
nan  fit  injuria"  The  same  idea  was  also  expressed  by  Sir  W.  Scott 
in  Forster  v.  Forster,^  And  in  Timmings  v.  Timmings^  Sir  W.  Scott 

presented  or  prosecuted  in  collusion  with  either  of  the  respondents,  then  the 
Court  shall  pronounce  a  decree  declaring  such  marriage  to  be  dissolved :  Pro- 
vided that  the  Court  shall  not  be  bound  to  pronounce  such  decree  if  it  shall  find 
that  the  petitioner  has,  during. the  marriage,  been  guilty  of  adultery,  or  if  the 
petitioner  shall,  in  the  opinion  of  the  Court,  have  been  guilty  of  unreasonable 
delay  in  presenting  or  prosecuting  such  petition,  or  of  cruelty  towards  the  other 
party  to  the  marriage,  or  of  having  deserted  or  wilfully  separated  himself  or 
herself  from  the  other  party  before  the  adultery  complained  of  and  without 
reasonable  excuse,  or  of  such  wilful  neglect  or  misconduct  as  has  conduced  to  the 
adaltery. 

'  1  Rob.  EccL  144,  3  Notes  of  Ca«i.  444, 4S1, 4S8,  afterwards  in  the  Arches  and 
Privy  Council,  4  Notes  of  Ca^.  523,  5  Notes  of  Cas.  485. 

'  3  Hagg.  Eccl.  107. 

'  3  Hagg.  Eccl.  57.  *  1  Hagg.  Cons.  146. 
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says :  ^  "  A  husband  is  not  barred  by  mere  permission  of  opportu- 
nity for  adultery :  *  *  *  it  is  one  thing  to  permit,  and  another  to 
invite."  In  Allen  v.  Allm  ^  it  was  distinctly  stated  by  Mr.  Justice 
Hill,  in  summing  up  to  the  jury,  that  "  in  order  to  establish  con- 
nivance by  the  husband,  it  must  be  shown  that  he  gave  a  willing 
consent  to  the  adultery.  Mere  negligence,  inattention,  dulness  of 
apprehension,  or  indifference,  will  not  suffice ;  there  must  be  an 
intention  on  his  part  that  she  should  commit  adultery."  So  in 
Marris  v.  Marris  ^  Sir  C.  Creswell  himself  said,  that  by  connivance 
he  understood  the  willing  consent  of  the  husband.   And  in  Glennie 

V.  Glennie  *  the  same  learned  Judge  expressly  adopted  Phillips 
♦  8    V.  •  Phillips  and  Allen  v.  Allen^  and  then  said :  "  1  think  that 

to  establish  connivance  it  is  requisite,  not  that  the  party  con- 
niving should  be  actually  an  accessory  before  the  fact,  so  as  to  have 
taken  any  active  measure  to  bring  about  the  result  of  adultery, 
but  that  he  should  be  cognizant  that  such  a  result  would  follow 
from  certain  transactions  that  he  approved  of  and  consented  to." 
In  Stone  v.  Stone ^  Dr.  Lushington  said:  "Pacts  to  constitute 
connivance  must  have  a  direct  and  necessary  tendency  to  cause 
adultery  to  be  committed  or  continued."  .  The  principles  thus 
stated,  if  applied  to  the  facts  of  this  case,  show  that  there  has  been 
nothing  like  connivance  here.  * 

The  Judge  Ordinary  thought  the  man  who  acted  as  this  peti- 
tioner had  done  "  must  be  taken  to  give  a  tacit  assent  to  any  future 
intercourse  between  her  and  her  paramour."  Wliy  the  facts  them- 
selves, especially  the  terms  of  the  letters,  expressly  contradict  such 
an  inference.  There  was  no  "  toleration  of  what  had  passed." 
If  A.  assaults  B.  and  B.  brings  an  action,  and  then  puts  an  end  to 
it  because  A.  pays  him  lOOOZ.  in  lieu  of  damages,  can  B.  be  told 
that  that  is  an  assent  to  what  has  been  done,  still  more,  that  it  is  a 
permission  to  assault  him  again  ?  There  is  no  pretence  for  saying 
that  there  is  sluj  presumptio^  juris  et  de  jure^  tliat  if  you  deal  with 
an  adulterer,  instead  of  pursuing  the  extremest  remedy  against 
him,  it  is  equivalent  to  an  antecedent  consent,  and  that  all  the  con- 
sequences of  an  antecedent  consent  follow.  [The  Lord  Chan- 
cellor. —  What  would  the  course  have  been  under  the  old  law  ?J 

>  S  Hagg.  Eccl.  81. 

■30  Law  J.  N.  8.  Prob.  4,  2  Sw.  &  Tr.  108  n. 

■  2  Sw.  &  Tr.  580,  648. 

«  82  Law  J.  N.  S.  Prob.  17.  »  1  Rob.  Ecol.  99,  lOU 
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It  is  most  highly  improbable  that  this  House  would,  on  account  of 
the  withdrawal  of  the  first  petition,  have  refused  the  bill  on 
the  *  second  adultery,  but  if  it  had  done  so,  that  would  have  *  9 
been  in  the  exercise  of  an  uncontrolled  and  irresponsible 
legislative  discretion.  That  is  not  the  case  with  a  Court  which  is 
bound  to  follow,  even  in  the  exercise  of  its  discretion,  settled  prin- 
ciples and  rules  of  law  and  practice.  [Lord  Chelmsford.  —  Sup- 
pose the  arrangement  for  the  payment  of  the  80002.  made,  and^ 
that  Gipps  performed  his  part,  but  Hume  refused  to  perform  his 
part  of  it,  could  there  have  been  a  fresh  petition  in  respect  of  th^ 
former  adultery  ?]  Certainly  not.  But  that  could  not  affect  the 
subsequent  adultery,  [The  Lord  Chancellor. — There  is  no 
stipulation  in  the  agreement  itself  as  to  the  wife^s  future  good 
conduct.]  Tlie  absence  of  any  formal  stipulation  of  that  sort 
cannot  affect  the  matter.  Without  any  such  stipulation,  she  would 
forfeit  all  right  to  any  provision  by  any  subsequent  act  of  adultery. 
In  the  very  earliest  conversations  on  the  proposed  arrangement,  it 
was  expressly  stated  that  the  allowance  was  to  be  only  quamdiu  se 
bene  ffesseritj  and  without  any  thing  being  said,  such  would  have 
been  the  legal  result. 

There  is  no  difference  between  the  80002.  and  the  -40002.  Both 
were  to  be  paid  in  respect  of  the  same  cause  of  proceeding,  that 
is,  tlie  adultery  previous  to  the  first  petition.  The  authorities 
relied  on  in  the  Court  below  do  not  warrant  the  judgment.  In 
Lovering  v.  Lovering^  the  first  adultery  was  with  the  apprentice, 
whom,  nevertheless,  the  husband  kept  in  the  house  and  did  not 
discharge.  Under  such  circumstances,  the  subsequent  adultery 
with  another  man  was  not  allowed  to  give  the  husband  a  right  to 
relief.  In  Orewe  v.  Crewe^  where  it  was  ultimately  determined 
that  there  was  no  connivance,  in  delivering  judgment.  Sir 
W.  Scott  says,*  *  "  By  toleration  I  mean  that  passive  suffer-  *  10 
ance  of  adultery  for  a  length  of  time,  which,  in  law,  enures 
to  a  waiver  of  legal  remedy."  There  is  nothing  of  the  kind  in 
this  case,  where,  on  the  contrary,  the  remedy  was  taken  at  as 
early  a  period  as  possible.  Again,  in  Hoar  v.  Hbar,^  Sir  W.  Scott 
says,  "  It  is  not  mere  imprudence  and  error  of  judgment  which 
the  law  deems  connivance.  Where  a  man  takes  a  step  for  the 
best,  which  turns  out  otherwise,  it  is  not  such  an  error  which  is  to 

^  3  Hagg.  Eccl.  85.  '  8  Hagg.  Eccl.  183. 

^  3  Hagg.  Eccl.  128.  «  8  Hagg.  EccL  187,  140. 
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be  laid  to  his  charge.  •  *  ♦  Conduct  to  bar  must  be  directed  hj 
corrupt  intention."  So  in  Moorsom  v.  Moorsom}  already  referred 
to  as  adopted  by  Dr.  Lushington  ;  and  yet  that  was  a  case  where 
the  husband  had  long  permitted  an  intimacy  between  his  wife  and 
a  person  of  notoriously  light  character. 

Then  as  to  the  agreement  with  relation  to  the  4000Z.  The  de- 
cision of  the  Yice-Ghancellor  cannot  affect  the  case.  It  may  be 
assumed  that  a  bargain  of  this  sort,  while  in  fieri^  would  not  be  en- 
forced in  equity,  because  it  might  interfere  with  the  exercise  of 
the  power  of  the  Divorce  Court  in  apportioning  the  money  for  the 
benefit  of  the  children,  but  not  because  it  was  a  bargain  contrary 
to  law,  or  conducive  to  adultery,  or  amounting  to  connivance. 
The  power  of  intervening  for  the  benefit  of  the  children,  which  of 
course  the  Vice-Chancellor  desired  not  to  interfere  with,  is  alto- 
gether one  of  a  novel  kind,  but  till  its  creation,  the  law  entirely, 
and  without  objection,  permitted  these  bargains.  As  the  law  now 
stands,  three  courses  are  open  to  a  husband,  and  he  may  take  any 
one  without  reference  to  the  other.  He  may  sue  for  a  dissolution 
of  the  marriage  —  or  for  a  divorce  a  mensa  et  thoro  with  damages 
—  or  for  damages  alone.  Now  a  husband  may  well  say,  "  I 
*  11  have  two  children,  female  children,  *  and  it  will  be  a  great 
disadvantage  to  them  to  have  the  shame  of  their  mother 
published  to  the  world  —  it  would  be  a  great  benefit  to  them  to 
get  what  will  furnish  a  provision  for  them  without  such  a  publica- 
tion, and  as  to  the  asking  for  a  dissolution  of  the  marriage, 
though  that  would  be  a  benefit  to  me,  I  may  give  it  up  in  order  to 
avoid  the  disadvantage  to  them,  and  to  secure  them  the  benefit." 
These  are  intelligible  motives,  and  acting  on  them  cannot  form  a 
just  ground  for  disentitling  the  husband  to  a  divorce  when  he 
finds  he  cannot  secure  for  his  children  the  benefit  he  intended  for 
them.  The  husband  here  rejected  all  improper  compromise.  In 
the  original  draft  of  the  arrangement  were  the  words,  "and  to 
execute  a  deed  of  separation  from  your  wife."  The  husband 
struck  out  these  words,  showing  that  he  would  not  agree  to  any 
thing  which  the  law  did  not  require,  or  which  might  even  appear 
to  give  a  license  to  the  misconduQt  of  the  wife  or  the  co-respon- 
dent. 

[The  Lord  Chancellor.  —  If  the  Court  suspected  the  real  cir- 
cumstances, would  it  not  have  been  bound  to  call  on  the  Queen's 

>  3  Hagg.  Eccl.  87,  107. 
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Proctor  to  intervene  ?]  No  ;  for  there  is  no  pretence  here  to  al- 
lege collusion.^  [The  Lord  Chancellor.  — r  Does  not  what  was 
done  here  amount  to  a  license  ?  was  she  not  abandoned  to  Hume  ? 
Lord  Chelmsford.  — The. 3000/.  and  the  4000Z.  stand  on  a  total- 
ly different  footing.]  There  was  nothing  like  license  here.  The 
letter  announcing  the  willingness  to  listen  to  an  arrangement  con- 
tained the  words  ^'  to  be  continued  during  her  good  conduct " ; 
and  access  to  the  children  is  only  promised  with  the  restriction  as 
to  her  good  behaviour.  At  no  time  was  there  anj  thought  of 
abandoning  her  to  Hume.  [They  referred  to  many  pas- 
sages in  the  letters  of  *  the  appellant's  solicitor  in  support  *  12 
of  this  observation,  and  especially  relied  on  one  containing 
these  words :  ^*  Mr.  Gipps  will  decline  all  negotiation,  or  to  make 
her  any  allowance  at  all,  or  to  permit  access  to  the  children,  until 
he  can  have  a  complete  assurance  that  all  connection  with  Mr. 
Hume  is  broken  -off."]  And  during  all  this  time  the  appellant 
had  believed  that  she  was  living  under  the  care  and  in  the  house 
of  her  mother. 

Then  as  to  the  legal  effect  of  the  settlement  of  the  first  suit. 
In  Walker  v.  Walker^  where,  after  the  husband  had  been  living  in 
open  adultery  for  thirty  years,  and  the  wife  had  taken  no  notice  of 
it,  she  finally  brought  a  suit  for  divorce,  Sir  J.  Nicholl  dismissed 
the  petition,  but  at  the  conclusion  of  his  judgment  said,^  '^  If  the 
husband  continues  to  live  in  adultery,  I  do  not  know  but  that  the 
wife  may  have  a  remedy  by  a  fresh  suit  —  the  condonation  would 
be  taken  off."  In  Dunn  v.  Dunn^^  Sir  John  Nicholl  dismissed  the 
petition  for  a  divorce  in  respect  of  a  second  adultery,  on  account 
of  what  he  deemed  the  extraordinary  weakness  of  the  husband  in 
taking  back  the  wife  after  the  first  adultery,  and  acting  towards 
her  as  a  husband ;  but  that  decision,  on  going  before  the  Arches, 
was  reversed.* 

The  Judge  here  has  determined  the  case  on  suspicion.  If  he 
suspected  any  thing  which  the  evidence  before  him  did  not  show, 

'  See  Laotour  r.  The  Queen's  Proctor,  ante,  yoL  10,  p.  6S5. 
■  2  Phillim.  153. 

•  2  Phillim.  157. 
'  2  Phillim.  403. 

*  3  Phillim.  6.  Sanchez  says,  De  McUr,  lib,  10,  disp,  5,  §  20  :  *'  Id  tamen  ohaer- 
vandum  »/,  si,  reconcUiatione  facta,  confux  tile  reconcilkUus  in  adulterium  relabatur^ 
pone,  non  obstante  priori  ilia  reconcUiatione^  de  novo-  eo  adulterio  iUum  accusari^  et 
rmione  iUius  eelebrari  ditfortium.**  « 
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he  should  have  called  on  the  husband  to  submit  to  examination. 

If  the  case  is  defective  for  the  want  of  that  knowledge,  which 

might  be  thus  obtained,  it  ought  to  be  sent  again  to  the 

*  13    Court  below.     Except  it  *  should  be  so  considered  defective, 

the  petitioner  is  entitled  to  the  divorce ;  the  adultery  has 
been  established  beyond  all  dispute,  and  there  is  no  ground  what- 
ever for  saying  that  it  has  been  connived  at,  or  condoned  by  the 
husband. 

The  respondent  and  co-respondent  did  not  appear  in  person,  or 
by  counsel. 

May  27; 

The  Lord  Chancellor  (  Lord  Westburt).  —  My  Lords,  this 
case  appears  to  me  to  depend  partly  upon  the  construction  of  the 
81st  section  of  the  Act  of  20  &  21  Vict.  c.  85,  by  which  the  Court 
of  Divorce  was  established,  and  partly  on  the  question,  what  is  the 
proper  legal  description  or  effect  of  the  acts  and  conduct  of  the 
petitioner  ? 

In  framing  the  31st  section  of  the  Divorce  Act,  the  Legislature 
appears  to  have  been  desirous  of  recognising  and  giving  effect  to 
the  general  principle  that  a  husband  shall  not  bo  entitled  to  a  di- 
vorce if  ho  has  been  guilty  of  any  neglect  or  misconduct  which 
has  conduced  to  the  adultery  of  the  wife. 

The  word  "  adultery  "  in  this  section  is  not  to  be  confined  to  the 
particular  acts  of  adultery,  or  to  the  particular  adulterous  inter- 
course alleged  or  proved  by  a  petitioner  for  dissolution  of  marriage. 
If  a  husband  is  proved  to  have  connived  at  the  adultery  of  his 
wife  with  A.,  he  cannot  obtain  a  dissolution  of  marriage  on  account 
of  her  adultery  wifli  B. ;  nor  if  he  has  connived  at  adultery  com- 
mitted by  his  wife  with  a  particular  person  at  one  time,  can  he  com- 
plain of  adultery  committed  with  the  same  person  at  a  subsequent 
time. 

It  would  be  contrary  to  the  spirit  of  the  Act,  and  highly 
prejudicial  to  public  morality,  if  any  other  interpretation 

*  14    *  were  adopted.     It  would  be  a  disgrace  to  the  law  to  sup- 

pose that  a  husband  may  connive  at  the  adultery  of  his  wife 
on  Monday,  and  yet  be  at  liberty  to  complain  of  a  repetition  of  the 
adultery  on  the  Tuesday. 

The  next  question  is,  what  are  the  legal  force  and  effect  of  the 
words  in  the  section  "  conniving  at  the  adultery  "  ?    The  word 
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**  conniving  "  is  not  to  be  limited  to  the  literal  meaning  of  wilfully 
refusing  to  see,  or  affecting  not  to  see  or  become  acquainted  with, 
that  which  you  know  or  believe  is  happening,  or  about  to  happen. 
It  must  include  the  case  of  a  husband  acquiescing  in,  by  wilfully 
abstaining  from  taking  any  steps  to  prevent,  that  adulterous  inter- 
course which,  from''  what  passes  before  his  eyes,  he  cannot  but  be- 
lieve or  reasonably  suspect  is  likely  to  occur.  Still  more  must 
"  conniving  at "  include  the  case  of  a  husband  who,  having  dis- 
covered the  adultery  of  the  wife,  takes  a  sum  of  money  from  the 
adulterer  upon  an  engagement  not  to  complain  of  tlie  acts  of  the 
wife,  but  to  abandon  his  legal  remedy,  and  then  leaves  the  wife  in 
such  a  situation  as  cannot  but  facilitate*  the  continuance  or  renewal 
of  the  adulterous  intercourse. 

Let  us  now  see  what  has  been  the  conduct  of  the  petitioner.  In 
the  year  1860  the  petitioner  discovered  that  an  adulterous  inter- 
course existed  between  his  wife  and  the  respondent  Hume.  He 
determined  to  take  proceedings  in  the  Divorce  Court  for  the  disso- 
lution of  his  marriage.  But,  before  the  petition  was  presented,  an 
agreement  was  come  to  as  b.etween  the  husband  and  the  adulterer, 
that  the  latter  should  pay,  and  the  former  accept,  the  sum  of 
3000?.  as  compensation,  and  that  the  intended  petition  should  be 
presented,  praying  a  dissolution  of  the  marriage,  but  without  any 
prayer  for  costs  or  damages  against  the  adulterer.  Accordingly 
the  sum  of  3000Z.  was  paid  by  the  adulterer  to  the  husband, 
and  *  tlie  petitioner  presented  his  petition  against  his  wife,  *15 
praying  for  a  dissolution  of  the  marriage.  On  the  day  on 
which  the  petition  was  appointed  to  be  heard  by  the  Court  of  Di- 
vorce a  further  proposition  was  made,  and,  after  some  treaty,  a 
memorandum  of  agreement  was  signed  by  the  husband  and  the 
adulterer,  which  was  in  the  following  words  [see  ante,  p.  8]. 

After  this  agreement  had  been  concluded  the  petition  came  on  to 
be  heard,  and  the  petitioner  not  having  given  any  evidence  in  sup- 
port of  his  charges,  a  verdict  wag  given  in  favour  of  the  respondent, 
his  wife,  and  the  petition  was  dismissed. 

In  making  this  agreement,  I  consider  the  co-respondent  as  acting 
on  behalf  of  the  wife.  His  own  indemnity  had  been  purchased 
from  the  petitioner  by  the  payment  of  3000/.  What  remained  was 
the  petitioner's  complaint  against  his  wife,  and  his  claim  to  a  di- 
vorce on  the  ground  of  her  adultery,  and  these  are  given  up  and 
released  by  the  petitioner  in  consideration  of  the  agreement  to  pay 
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him  40002.    For  that  sum  lie  sold  his  right  to  complain  of  his 
wife's  infidelity. 

He  did  not  condone  the  offence  by  taking  his  wife  bact  to  live 
with  him  again.  The  law  is  very  charitable,  and  soems  to  give 
much  encouragement  to  meek  condonation.  I  do  not  say  if  the 
offence  had  been  bondjide  condoned  by  the  husband  that  he  would 
have  lost  his  right  to  complain  of  a  subsequent  renewal  of  the 
adulterous  intercourse.  Tliat,  liowever,  was  not  the  case ;  but,  on 
the  contrary,  as  soon  as  the  agreement  for  the  money  is  signed,  the 
legal  remedy  is  given  up,  and  so  far  as  the  husband  is  concerned, 
the  wife  is  abandoned  to  the  adulterer. 

For  some  time  previous  to  tlie  agreement  of  the  18th  June, 
•16    the  petitioner  and  his  wife  had  been  living  'separate  and 
apart  from  each  other.    Tlie  children  of  their  marri^;e  re- 
sided with,  and  were  under  the  care  of,  the  petitioner,  their  father. 
The  wife,  therefore,  was  alone.     The  petitioner  has  given  no  evi- 
dence as  to  the  place  of  her  residence  at  the  very  time  when  the 
agreement  was  made.     For  aught  that  appears,  the  adulterer  may 
have  come  from  the  arms  of  the  wife  to  conclude  the  agreement 
with  the  husband,  and  then  returned  to  them  again.    There  is  no 
proof  that  the  petitioner  made  any  stipulation  as  to  her  residence 
or  future  conduct.     Slie  was  loft  at  liberty  to  go  wherever  she 
id.     No  care  or  anxiety  was  shown  by  her  husband  to  sepa- 
ler  from  Mr.  Hume,  or  to  stipulate  for  a  severance  of  the  con- 
>n. 

:ordingly  the  adulterous  intercourse  appears  to  have  been 
diately  renewed,  if  it  was  ever  interrupted.  In  the  beginning 
igust,  1861,  Mrs.  Oipps  and  Mr.  Hume  are  found  cohabiting 
lor  at  a  hotel  at  Dorking.  They  afterwards  went  to  France 
iwitzerland,  and  the  intercourse  seems  from  the  evidence  to 
[sontinued  without  interruption.  Mrs.  Gipps  was  conHiied  of 
in  the  month  of  May,  1862.  The  conduct  of  her  husband 
I  mean  time  is  extremely  significant.  Wliilst  he  believed  tliat 
jreement  to  pay  the  4000/.  would  be  J'ulfilled,  or  was  capable 
ing  enforced,  he  does  not  appear  to  have  taken  any  ewe  to 
I  or  ascertain  the  conduct  of  his  wife  ;  but  in  consequence  of 
refusal  or  delay  in  the  payment  of  the  4000/.,  the  petitioner, 
I  month  of  August,  1861,  filed  a  bill  in  the  'Court  of  Chan- 
to  enforce  the  performance  of  the  agreement  of  the  18th 
1861.  Mr.  Hume  demurred  to  the  bill,  and  the  demurrer 
[12] 
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vas  allowed  by  the  Vice-Chancellor  Sir  W.  P.  Wood  on  the  15th 
of  November,  1861. 

After  the  demurrer  was  filed,  and  as  appears  from  the 
♦evidence  of  Mr.  Evans,  the  appellant's  solicitor,  a  detective  *  17 
officer  was  employed  by  the  appellant  at  the  end  of  October, 
1861,  to  watch  the  movements  of  his  wife.  And  he  appears  to  have 
quickly  obtained,  if  he  did  not  already  possess,  abundant  evidence 
of  the  continuance  of  the  old  adulterous  intercourse.  The  times 
EDd  places  are  specified  in  the  particulars  of  demand,  as  they  are 
called,  delivered  by  the  appellant.  These,  together  with  the  evi- 
dence of  Amelia  Haddon,  and  of  Amelia  Frances,  lady's  maid  to 
Mrs.  Gipps,  show  how  completely  the  wife  was  left  at  liberty,  and 
how  she  availed  herself  of  that  liberty  to  continue  her  intercourse 
with  Mr.  Hume. 

After  the  failure  of  the  appellant's  Chancery  suit,  and  before 
presenting  his  present  petition,  some  letters  passed  between  the 
solicitors  of  the  several  parties ;  the  appellant  requiring  the  pay- 
ment of  the  4000/.  to  himself,  Mr.  Hume  oSeriug  to  pay  it  on  the 
death  of  bis  mother,  and  in  the  mean  time  to  allow  Mrs.  Gipps 
200!.  a  year.  I  am  obliged  to  arrive  at  the  conclusion,  that  if  the 
40002.  had  been  paid,  the  present  petition  would  not  have  been 
presented.  It  was,  however,  presented  in  June,  1862  ;  and  was, 
in  my  judgment,  most  properly  dismissed  by  the  Judge  Ordinary. 

I  have  but  one  more  observation  to  make  on  the  circumstances 
of  this  painful  case.  It  was  asserted  by  the  appellant's  counsel  at 
the  bar  (although  I  find  no  evidence  to  support  it),  that  at  the 
date  of  the  agreement  of  the  18th  of  June,  1861,  the  petitioner 
believed  that  his  wife  was,  and  would  continue,  under  the  care  of 
her  mother.  The  only  evidence  as  to  any  inquiry  by  the  petitioner 
on  that  subject,  is  in  the  evidence  of  Mr.  Evans,  his  solicitor ; 
he  says,  "  I  have  asked  White  "  (White  was  one  of  the  solici- 
tors of  Mrs.  Gipps)  —  "I  have  asked  White  where  she  was 
*  soon  after  the  end  of  first  suit ;  he  never  told  me.  I  pre-  *  18 
siune  I  told  Mr.  Gipps."  But  if  the  appellant  knew,  or  had 
reason  to  believe  that  his  wife  was  residing  with  her  mother,  I 
have  now  the  painful  duty  of  bringing  out  of  the  appellant's  own 
case  what  was  the  nature  of  that  residence,  and  what  was  the 
character  of  that  care. '  The  appellant,  Mr.  Gipps,  has  produced  a 
number  of  letters  by  his  wife,  and  amongst  them  there  is  one, 
plainly  written  anterior  to  the  commencement  of  the  first  suit,  and 
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plainly  in  his  possession  prior  to  the  agreement.  It  is  a  letter 
from  the  respondent,  Mrs.  Gipps,  to  her  mother,  Mrs.  Taynton. 
"  Dearest  Mamma,  —  Pembertpn  has  intercepted  my  letter  to  you, 
enclosing  one  for  Mr.  Hume.  I  shall  be  round  in  Dover  Street  in 
as  short  a  time  as  I  am  able  ;  as  I  cannot  go  in  there,  will  you  get 
a  lodging  ?     I  am  very  ill." 

The  material  part  of  the  letter  to  the  mother,  which  the  wife 
describes  her  husband  as  having  intercepted,  is  this  :  ^^  I  wish  you 
would  send  to  me  ;  it  is  so  much  safer.  I  cannot  trust  P."  (the 
initial  of  the  appellants  Christian  name,  *'  Pemberton  ").  "  Sist. 
is  the  only  one  I  can,  and  I  cannot  well  be  without  her.  How 
dreadfully  cold  it  is !  I  am  obliged  to  enclose  his "  (which  ap- 
pears to  have  been  underlined)  "  without  even  a  cover,  for  I 
am  watched  —  so  will  you  explain,  and  do  it  for  me  ?  "  The  pro- 
noun ^^  his  "  plainly  meant  a  letter  to  Mr.  Hume  ;  and  accordingly 
it  is  produced  by  the  appellant ;  it  is  dated  like  the  other,  "  Tues- 
day." Now  it  will  be  seen  here  that  the  adulteress  sent  this  letter 
without  a  cover  to  her  mother,  to  be  forwarded  to  Mr.  Hume,  the 
adulterer.  And  if  this  be  proved,  this  is  the  person  in  whose  care, 
we  were  told  at  the  bar,  the  appellant  left  his  wife,  and  properly 
left  her. 

The  open  letter  that  the  adulteress  sent  to  her  mother 

*  19    *  as  an  enclosure,  is  in  these  words :  "  My  own  dearest,  I 

only  write  you  a  few  lines  in  answer  to  your  letters  received 

yesterday  ;  the  one  written  from  Mr.  N ,  the  other  from  M.  F. 

Do  not  worry  about  me  ;  I  shall  soon  be  all  right,  and  I  am  much 
better.  I  cannot  help  being  irritable  at  not  seeing  you,  but  when 
I  carij  I  shall  soon  be  myself  again.  Do  think  and  arrange  with 
mamma  about  some  mode  of  getting  me  away  from  here."  She 
appeals  to  the  co-respondent  to  arrange  with  her  own  mother  about 
some  mode  "  of  getting  me  away  from  here.  —  P.  6."  (that  is, 
the  husband)  "  says  I  shall  not  go ;  of  course  I  know,  if  I 
choose  to  go,  I  can,  but  then  it  makes  him  my  enemy  ;  at  least  I 
suppose  it  would."  She  then  refers  to  her  medical  man,  and  she 
adds  at  the  end  these  words,  "  How  I  wish  we  were  all  off  out  of 
the  way.  He  is  so  happy  and  delighted  at  seeing  me  so-  powerless, 
that  no  one  would  feel  inclined  to  pity  him.  I  will  write  again 
to-day,  after  receiving  the  letter  you  have  written  to  me  through 
mamma.     God  bless  you,  dearest.    Your  poor  little  pet,  Helen." 

•The  mother  lived  at  the  time  of  the  agreement  in  Somers  Place, 
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near  Hyde  Park  Square,  and  the  particulars  of  the  alleged  adul- 
tery, given  by  the  petitioner  himself,  are  these :  He  charges 
"  that  at  divers  times,  between  the  1st  day  of  September,  1861, 
and  the  1st  of  October  following,  the  co-respondent  visited  respon- 
dent at  No.  4,  Somers  Place,  Hyde  Park,  in  the  petition  named  " ; 
that  Somers  Place,  thus  named  as  the  place  of  intrigue  and  adul- 
tery, was  the  house  of  the  mother. 

I  think,  if  this  be  true  (I  earnestly  hope  it  may  not  be  true, 
but  it  is  the  case  made  by  the  appellant),  a  more  painful  scene  of 
profligacy  was  hardly  ever  presented  in  a  Court  of  justice. 

I  think  it  right  to  advert  for  a  moment  to  the  decisions 
*  that  have  taken  place  in  the  Ecclesiastical  Court  upon  the    *  20 
subject  of  connivance.     In  one  of  them,  Timmings  v.  Tim- 
minffSj^  which  is  the  only  one  that  could  be  appealed  to  by  the  ap- 
pellant. Sir  William  Scott  is  reported  to  have  used  the  following 
words :  — 

**  True  it  is  that  a  husband  is  not  barred  by  a  mere  permission 
of  opportunity  for  adultery  ;  nor  is  it  every  degree  of  an  inatten- 
tion on  his  part  which  will  deprive  him  of  relief;  but  it  is  one 
thing  to  permit  and  another  to  invite  ;  he  is  perfectly  at  liberty  to 
let  the  licentiousness  of  the  wife  take  its  full  scope."  My  Lords, 
I  cannot  believe  that  these  words  were  uttered  by  the  learned 
Judge,  because  they  are  wholly  inconsistei^t  with  the  tenour  of  the 
rest  of  his  judgment.  But  as  they  are  attributed  to  him  in  this 
report,  I  think  it  right  to  say  that,  so  far  as  my  judgment  extends, 
that  is  not  the  law,  and  that  it  would  be  a  disgrace  to  the  law  if  it 
were  so.  If  a  husband  knowing  the  tendency  and  the  evil  habit 
of  the  wife,  misled  by  this  expression.  Jet  "  the  licentiousness  of 
the  wife  take  its  full  scope,"  without  reproof  or  interference,  I 
hold  that  he  would  never  obtain  any  remedy  in  a  Court  of  justice. 
My  Lords,  in  subsequent  cases  a  very  different  rule  is  represented 
to  have  been  declared  by  Sir  W.  Scott.  In  the  case  of  Lovering  v. 
Lovering^  Sir  William  Scott  refers  to  the  case  of  a  husband  who 
was  charged  with  connivance,  and  ho  says,  "  There  is  one  circum- 
stance here  which  distinguishes  this  husband's  conduct  from  proper 
condonation,  and  marks  an  improper  consent.  If  he  were  induced 
to  forgive  his  wife,  yet  when  he  sees  an  indecent  familiarity  with 
bis  own  apprentice,  would  he  suffer  the  man  to  remain  one 
moment  in  his  bouse  ?    This  is  impossible  to  *  reconcile  with    *  21 

>  3  Hagg.  £ccL  81.  *  8  Hagg.  £ccl.  86. 
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a  due  care  of  his  own  honour.  If  he  had  pardoned  his  wife 
after  1790,  and  discharged  his  servant,  there  would  have  been 
nothing  in  the  coudonation.  Tlie  act  of  his  permitting  him  to 
continue  in  his  house  after  he  knew  of  great  and  indecent  famil- 
iarities, and  till  she  is  guilty  with  another,  amounts  almost  to  con- 
sent, and  is  a  degree  of  delinquency  which  renders  him  unworthy 
of  a  remedy  as  far  as  that  man  is  concerned."  He  then  says,  in 
the  latter'part  of  the  judgment, "  The  Ecclesiastical  Court  requires 
two  things :  that  a  man  shall  come  with  pure  hands  himself,  and 
shall  have  exacted  a  due  purity  on  the  part  of  his  wife  ;  and  if  he 
has  relaxed  with  one  man,  he  has  no  right  to  complain  of  an- 
other." 

My  Lords,  the  same  language  is  used  in  a  subsequent  case  of 
Moorsom  and  Moorsom^^  in  which  the  same  learned  Judge  says, 
"  It  is  not  necessary  to  prove  connivance  to  actual  adultery,  any 
more  than  it  is  necessary  on  the  other  side  to  prove  an  actual  and 
specific  fact  of  adultery.  If  a  system  of  connivance  at  the  im- 
proper familiarity,  almost  amounting  to  proximate  acts,  be  estab- 
lished, I  shall  infer  a  corrupt  intention  as  to  the  result,  and  shall 
not  call  for  more  direct  proof." 

And  in  a  subsequent  case  of  Oilpinv,  Gilpin,^  which  was  decided 
by  Sir  William  Wynne,  the  language  of  that  learned  Judge  is  this : 
^^  Connivance  is  the  word  used.  It  has  been  argued  that  it  must 
be  such  as  to  shpw  knowledge  of,  and  privity  to,  the  actual  com- 
mission of  adultery,  but  that  is  not  so.  If  there  has  been  such 
extreme  negligence  to  the  conduct  of  his  wife,  such  an  encourage- 
ment of  acquaintance  and  familiar  intimacy  as  was  likely  to  lead  to 
the  consequence  that  ensued  —  an  adulterous  intercourse  — 
*  22  *  it  would  subject  him  deservedly  to  a  refusal  of  the  sentence 
he  prayed." 

Now,  ordinarily  speaking,  there  is  difficulty  in  proving  conni- 
vance, because  in  ordinary  cases  the  fact  of  adultery  has  not  been 
established,  but  in  the  present  case  the  petitioner  knew  the  fact  of 
the  adultery  ;  and,  according  to  his  own  statement  (though  I  trust 
it  is  not  true),  he  knew  that  that  adultery  had  taken  place  with 
the  sanction  (if  I  may  use  such  a  word)  of  the  mother,  as  an 
accessory  tliereto.  What  had  happened  he  knew  was  likely  to 
happen  again  —  he  left  his  wife  (taking  the  price  of  his  dishonour, 
as  we  have  heard  at  the  bar)  in  the  hands  of  the  mother.  He 
^  3  Hagg.  Eccl.  95.  >  3  Hagg.  Eccl.  150. 
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left  her,  therefore,  in  a  situation  in  which  that  was  likely  to  occur 
which,  according  to  his  own  stateoient,  actually  did  occur,  namely, 
that  the  wife  did  continue  that  adultery  at  the  house  of  her  mother, 
and  with  her  consent. 

My  Lords,  I  hope  that  your  Lordships  will  have  no  hesitation  as 
to  this  case.  I  should  be  extremely  sorry  if  the  law  was  left  in 
such  a  state  as  to  admit  a  doubt  upon  the  subject;  for  if  ever 
there  be  a  Court  in  which  it  is  incumbent  to  hold  up  the  maxim 
that  a  man  who  seeks  relief  shall  come  witli  clean  hands,  it  is 
undoubtedly  the  Court  of  Divorce ;  and  I  hope  that  your  Lord- 
ships will  carry  out  the  spirit  of  the  Act  of  Parliament,  and  that 
you  will  not  in  any  manner  in  the  slightest  degree  detract  from 
the  construction  which  has  been  put  upon  it  in  the  Court  of 
Divorce. 

Lord  Wensletdalb.  —  My  Lords,  the  question  for  your  Lord- 
ships in  this  case  is  not  whether  if  this  were  an  application  to  you 
in  your  legislative  capacity  to  pass  a  bill  for  a  divorce,  as 
under  the  old  system,  there  are  circumstances  belonging 
*  to  it  of  such  a  character  as  might  induce  you  to  hesitate  in  *  23 
acceding  to  it.  Upon  that  question  I  offer  no  opinion.  But 
the  question  now  is  simply  whether,  according  to  the  law  now 
established  by  the  statutes  allowing  divorce,  the  appellant  is  or  is 
not  entitled,  as  a  matter  of  right  upon  the  facts  proved,  to  a 
divorce  from  his  wife,  or  at  least  to  a  further  inquiry  before  it  is 
refused. 

Tlie  law  of  divorce  iff  now  entirely  regulated  by  the  new  Acts  of 
Parliament,  the  20  &  21  Vict.  c.  85,  and  subsequent  statutes  on 
the  same  subject,  to  which  latter  it  is  unnecessary  to  refer ;  and 
by  the  29th,  30th,  and  31st  sections  of  the  first-mentioned  Act, 
the  Court  is  bound  to  pronounce  a  decree  of  dissolution  of  the 
marriage,  upon  certain  conditions  mentioned  particularly  in  the 
Act. 

These  are  the  conditions.  That  the  Court  is  to  be  satisfied  as 
far  as  it  reasonably  can,  that  the  adultery  has  been  proved,  and 
that  the  petitioner  has  not  been  in  any  manner  accessory  to,  or 
conniving  at,  the  adultery,  and  that  he  has  not  condoned  the  same. 
These  are  the  only  material  parts  of  the  Act  to  which  it  is  neces- 
sary to  advert  as  applicable  to  this  case. 

Of  the  fact  of  the  adultery  being  committed,  which  is  the  sub- 
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ject  of  this  suit,  there  is  no  question.  That  the  appellant  was 
accessory  to  that  adultery  in  the  sense  in  which  that  word  seems 
to  be  used  in  the  Act  of  Parliament,  being  more  than  connivance, 
that  he  was  a  party  substantially  aiding  and  assisting,  is  equally 
out  of  the  question ;  that  he  has  condoned  it,  in  the  proper  sense 
of  the  word,  is  also  out  of  the  question. 

The  only  matter  to  be  inquired  into  and  decided  is,  whether  he 
connived  at  the  adultery,  the  subject  of  the  suit,  for  which  the 
petition  was  presented. 

The  late  lamented  and  eminent  Judge  of  the  Divorce 

*  24    *  Court,  Sir  C.  Cresswell,  was  of  opinion,  as  expressed  in  his 

judgment,  for  the  reasons  there  given  at  length,  that  he  had 
connived  at  the  adultery,  the  subject  of  this  suit,  committed  in 
August,  1861.     ■ 

After  hearing  the  argument  at  your  Lordships'  bar,  I  have  satis- 
fied myself  that  the  learned  Judge's  reasons  for  the  opinion  he  has 
given  are  insufficient,  and  that  he  has  come  to  a  wrong  conclusion. 
He  proceeds  entirely  upon  what  had  occurred  on  the  settlement  of 
a  former  suit  of  the  petitioner  for  a  divorce,  for  the  adultery  of  his 
wife  with  Mr.  Hume,  the  co-respondent  in  a  first  suit,  as  well  as 
the  second,  now  under  appeal.  And  from  the  mode  of  settlement 
of  that  suit  by  compromise,  the  learned  Judge  drew  the  inference 
of  connivance  by  the  appellant  in  the  adultery,  the  subject  of  com- 
plaint in  this.    I  think  that  inference  was  unwarranted. 

The  circumstances  are  these.  [His  Lordship  stated  them.]  For 
the  40002.  agreed  to  be  paid  as  the  price  of  the  giving  up  the  suit, 
and  allowing  the  acquittal  of  the  co-respondent,  the  appellant  filed 
a  bill ;  but  Vice-Chancellor  Wood  held  very  properly  that  the  bill 
could  not  be  sustained,  because  it  was  clearly  against  the  policy  of 
the  Act,  which,  whilst  it  allows  damages  to  be  recovered  by  the 
88d  section,  gives  the  Court  the  power  to  direct  in  what  manner 
they  shall  be  paid  and  .applied,  and  the  payment  to  the  petitioner 
himself  absolutely,  entirely  disappoints  that  arrangement,  and 
puts  the  money  into  the  hands  of  the  petitioner,  and  therefore,  no 
doubt,  the  covenant  is  altogether  void  as  against  the  policy  of  the 
law. 

But  still  the  claim  is  made  for  redress  for  an  injury  done,  —  for 

a  compensation  of  that  injury,  —  to  which  the  petitioner  claims  to 

be  justly  entitled,  and  which  is  paid  as  a  compensation  for 

*  25    that  injury,  and  does  not  in  the  *  least  imply  the  petition- 
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er^s  consent  to  its  commission.  That  the  petitioner  stipulated 
illegally  for  an  additional  compensation  to  be  paid  to  him,  for  con* 
senting  that  the  charge  should  not  be  published.  By  assenting  to 
a  public  acquittal  does  not  the  less  show  the  payment  of  the  80002. 
to  be  payment  of  damages  and  costs ;  and  the  not  subjecting  that 
payment  to  the  discretion  of  the  Court  cannot  make  the  payment 
any  Uiing  but  a  compensation  for  a  wrong  done,  —  a  wrong  which 
was  inexcusable,  and  for  which  compensation  was  justly  due. 

To  put  this  on  the  footing  of  adultery  committed  with  the  actual 
consent  of  the  husband,  or  by  his  tacit  assent,  implied  by  con- 
nivance, by  wilfully  shutting  his  eyes  to  what  he  must  have  known 
beforehand,  before  it  was  about  to  be  done,  or  after  it  was  done, 
by  taking  no  notice  of  it,  is  in  my  judgment  an  error.  And  it  is 
on  that  principle  the  judgment  proceeds. 

Connivance  excuses  on  the  principle  of  volenti  non  fit  injuria. 
To  constitute  it  there  must  bo  corrupt  intention,  as  laid  down  upon 
full  consideration  of  the  authorities  in  the  case  of  Phillips  v.  PhU- 
lip$^  in  the  Court  of  Arches,  A.  D.  1847,  which  was  acted  upon 
by  Sir  Cresswell  Cresswell  in  the  case  of  Qlennie  v.  Glennie  and 
BotvleSy^  when  he  said,  that  to  prove  connivance  it  is  necessary  to 
show  not  only  that  the  husband  acted  in  such  a  manner  as  that 
adultery  might  result ;  but  also  it  must  be  proved  that  it  was  his 
intention  that  adultery  should  result. 

If  the  petitioner  really  had  consented  to  the  first  adultery  with 
Hume,  or  connived  at  it,  in  the  true  sense  of  the  word,  it  is  quite 
unnecessary  to  dispute   the  proposition  that  he  could   not 
complain  of  a  fresh  adultery  with  the  *  same  man,  or  with    *26 
another,  as  laid  down  by  Lord  Stowell,  and  confirmed  by  Sir 
C.  Cresswell  in  this  case. 

My  'objection  to  Sir  C.  Cresswell's  judgment  is,  that  there  has 
been  no  consent  to  the  first  adultery,  and  no  connivance  in  the 
proper  sense  of  the  word,  by  insisting  on  and  receiving  compensa- 
tion for  an  admitted  wrong.  This  compensation  was  paid  iil  an 
in-egular  and  unauthorised  manner;  but  still  its  nature  is  not 
altered;  it  is  still  nothing  but  a  paym^>t  of  damages  for  a- past 
injury,  wholly  inexcusable. 

That  the  plaintiff  made  no  stipulation  at  the  time  of  the  settle- 
ment for  the  good  conduct  of  his  wife,  seems  to  me  to  be  of  no 
weight.     It  cannot  be  supposed  that  he  should  make  such  a  bar- 

^  1  Rob.  Eccl.  144.     See  ante,  p.  7,  n.  (d),     *  32  Law  J.  Prob.  M.  &  A.  17. 
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gain  with  the  adulterer.  There  is  some  evidence  that  in  an 
attempted  settlement  with  his  wife,  for  her  maintenance,  he  did. 

I  proceed  entirely  upon  this,  that  there  is  no  proof  of  any  thing 
like  connivance  in  this  legal  sense,  by  his  insisting,  as  he  was  enti- 
tled to,  to  a  compensation  for  an  injury  undoubtedly  committed, 
though  not  a  compensation  in  an  authorised  mode. 

There  are  certainly  some  circumstances  in  the  subsequent  con- 
duct of  the  petitioner  in  looking  after  his  wife,  which  may  require 
some  consideration.  He  appointed  a  detective  to  discover  her  con- 
duct. He  may  have  relaxed  his  efforts  whilst  he  was  waiting  for 
Vice-Chanccllor  Wood's  decision  on  the  demurrer  to  his  bill  to 
recover  the  4000Z.  These  circumstances  were  not  considered  or 
acted  upon  by  the  Judge  Ordinary,  and  may  require  further  in- 
vestigation. But  I  think  justice  requires  that  we  should  not  form 
our  judgment  upon  the  very  imperfect  materials  which  are  before 
us ;  and  that  as  the  judgment  of  Sir  C.  Cresswell  ought,  in  my 
opinion,  to  be  set  aside,  we  ought  to  act  on  the  authority 
^  27  given  by  the  *  56th  section  of  the  Act,  and  remit  the  case  to 
the  Court  for  further  inquiry. 

Tiie  parties  have  consented  to  the  Court  trying  the  original  suit 
itself,  without  the  aid  of  a  jury ;  but  a  doubt  may  be  entertained 
whether,  in  the  new  trial,  the  appellant  may  not  have  a  right  to 
insist,  under  the  28th  section,  to  have  the  disputed  facts  tried  by  a 
jury.  And  that  consideration  induces  me  the  more  to  advise  your 
Lordships  that  a  new  trial  may  be  ordered. 

Lord  Chelmsford.  —  My  Lords,  the  question  upon  which  the 
propriety  of  the  decree  appealed  from  depends,  is,  whether  the 
appellant  was  in  any  manner  accessory  to,  or  conniving  at,  the 
adultery  complained  of  in  his  petition.  The  learned  Judge  Ordi- 
nary thought,  from  the  circumstances  connected  with  his  former 
petition  for  a  divorce,  in  which  he  claimed  damages  from  the  same 
person  who  was  the  co-respondent  to  the  petition  in  question,  that 
the  petitioner  ^^  must  be  taken  to  have  given  a  tacit  consent  to  any 
future  intercourse  between  her  and  her  paramour  " ;  and  he  dis- 
missed the  petition  on  the  ground  that  the  petitioner  had  connived 
at  the  adultery. 

I  agree  with  my  noble  and  learned  friend  Lord  Wensleydale, 
that  the  learned  Judge  Ordinary  was  in  error  in  holding  that  the 
rompromise  of  the  first  petition  amounted  in  itself  to  connivance  • 
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at  (what  is  called)  the  subsequent  adultery.  Conniirance  is  a  fig- 
urative expression,  meaning  a  voluntary  blindness  to  some  present 
act  or«conduct,  to  something  goiiig  on  before  the  eyes,  and  is  inap- 
plicable to  any  tiling  past  or  future.  If  a  husband,  ignorant  at 
the  time  of  his  wife's  infidelity,  afterwards  discovers  it,  and  leaves 
it  unnoticed  and  unpunished,  whatever  may  be  the  motive 
of  his  silence,  *  even  if  it  be  the  base  and  sordid  one  of  *  28 
making  a  profit  out  of  his  dishonour,  he  cannot  be  said  to 
connive  at  the  past  adultery,  much  less  at  any  future  intercourse 
of  the  guilty  parties. 

But  although  the  learned  Judge  Ordinary  may  have  been  wrong 
in  his  description  of  the  character  of  the  compromise  as  a  conni- 
vance, yet  I  think  it  constituted  ample  ground  for  the  dismissal 
of  the  petition.  I  quite  agree  in  the  observation  made  by  Sir 
Hugh  Cairns,  that  the  adultery  mentioned  in  the  29th  and  31st 
sections  of  the  Act  20  &  21  Yict.  c.  85,  means  the  particular  adul- 
tery  which  is  the  foundation  of  the  petition.  But  it  seems  to  me 
to  be  incorrect  to  call  the  criminal  intercourse  of  the  wife  with  her 
former  paramour,  after  the  agreement  upon  which  the  former  peti- 
tion was  abandoned,  such  adultery  as  in  the  contemplation  of  the 
Act  could  be  the  subject  of  a  second  petition  for  a  divorce.  It 
must  be  borne  in  mind  that  the  offence  of  adultery  is  complete  in 
a  single  instance  of  guilty  connection  with  a  married  woman.  It 
is  the  first  act  which  constitutes  tlio  crime,  and  though  the  adul- 
terous intercourse  between  the  parties  should  continue  for  years, 
there  is  not  a  fresh  adultery  upon  every  repetition  of  the  guilty 
acts,  although  all  and  each  of  them  may  furnish  proof  of  the 
adultery  itself. 

The  inference  which  I  draw  from  this  view  of  the  subject  is, 
that  if  a  husband  having  the  right  to  divorce  his  wife  for  adultery, 
abandons  that  right  in  consideration  of  a  sum  of  money  received 
from  the  adulterer,  he  can  never  afterwards  be  a  petitioner  for  a 
divorce  on  the  ground  of  bis  wife's  criminal  intercourse  with  the 
same  person.  A  husband  who  so  deals  with  the  man  who  has  dis- 
honoured him,  must  be  taken  to  have  consented  to  his  own  shame, 
so  far  as  ratification  amounts  to  consent.  And  the  principle 
upon  which  Lord  StowelFs  judgment  *  proceeded  in  the  *  29 
cases  which  have  been  cited,  applies,  and  debars  him  ever 
after  from  using  any  future  criminal  intercourse  as  the  ground  of 
another  petition  for  a  divorce. 
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It  is  unnecessarj  to  enter  into  the  consideration  of  any  nice 
questions  which  might  arise  out  of  cases  of  condonation  after  a 
compromise  like  that  in  the  present  case,  or  to  express  any  opinion 
as  to  the  right  of  a  husband  to  complain  of  the  adultery  of  his 
wife  with  another  man,  after  such  a  bargain  made  to  silence  his 
complaint  of  prior  adultery.  I  confine  myself  entirely  to  the  case 
before  me,  and  say  that  a  husband  who  sells  his  right  to  obtain  a 
separation  from  a  guilty  wife,  to  the  man  who  is  the  partner  of 
her  guilt,  can  never  afterwards  be  heard  to  renew  his  application 
for  a  diTorce  on  the  ground  of  criminal  intercourse  with  the  same 
individual ;  which  is  not,  strictly  speaking,  fresh  adultery,  but 
merely  fui*ther  evidence  of  the  adultery  which  had  been  consum- 
mated when  the  bargain  was  made  to  purchase  a  disgraceful 
silence. 

But  even  if  this  general  view  of  the  character  and  effect  of  the 
compromise  should  be  questionable,  there  appears  to  me  to  be 
ample  evidence  in  the  circumstances  of  this  case  to  justify  the  dis- 
missal of  the  petition  on  the  ground  that  the  appellant  was  either 
accessory  to,  or  that  he  connived  at,  the  adultery  of  which  he  com- 
plains. 

I  do  not  understand  the  word  ^^  accessory ''  in  the  Act  in  the 
legal  sense  of  ^^  one  who  counsels  or  commands  another  to  commit 
an  offence,  or  who  conceals  the  offender."  But  from  the  words 
^^  in  any  manner "  coupled  with  it,  it  seems  to  be  used  in  its 
popular  sense  of  ^^  aiding  in  producing,  or  contributing  to  produce, 
some  effect.''  If  this  is  a  correct  view  of  the  meaning  of 
•  80  *  the  Legislature  in  the  use  of  this  word,  I  should  feel  no  diffi- 
culty in  holding  that  a  husband  who  sells  to  the  adulterer 
his  right  to  complain  of  his  wife's  adultery,  and  afterwards  dis- 
cards her,  without  providing  her  with  any  means  of  living,  or  tak- 
ing any  precaution  to  protect  her  against  any  future  intercourse 
with  the  adulterer,  must  be  considered  as  an  accessory  to  the  re- 
newal of  that  intercourse  in  the  sense  of  contributing  to  produce 
the  effect. 

But  I  think  that,  looking  to  all  the  circumstances  connected 
with  and  following  upon  the  compromise,  there  is  strong  evidence 
to  warrant  the  conclusion  that  the  appellant  connived  at  the  subse- 
quent adultery.  After  the  arrangement,  of  the  former  suit,  the 
sole  object  of  the  appellant  was  to  obtain  the  bond  for  4000Z.,  the 
consideration  for  his  relinquishing  his  right  to  obtain  a  divorce. 
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For  this  purpose,  after  the  suit  was  ended  by  a  verdict  by  consent, 
which  negatived  the  adultery,  negotiations  were  carried  on  as  to 
the  allowance  to  be  made  to  the  appellant's  wife,  and  as  to  the , 
mode  in  which  the  4000Z.  to  bo  secured  by  the  bond  should  be 
settled.  In  the  course  of  these  negotiations,  the  appellant  cer- 
tainly stipulated  that  the  proposed  allowance  to  his  wife  should 
continue  only  during  her  good  conduct.  But  as  no  such  stipula- 
tion entered  into  the  arrangement  of  the  original  suit,  the  learned 
Judge  Ordinary  seems  to  have  been  justified  in  the  fear  which  he 
expressed  that  "  it  was  intended  rather  for  the  protection  of  the 
appellant's  purse,  than  as  a  security  for  his  wife's  future  good  be- 
haviour." Upon  tlie  disagreement  of  the  parties  as  to  the  manner 
in  which  the  4000Z.  should  be  settled,  the  appellant,  in  August, 
1861,  filed  a  bill  against  Mr.  Hume,  for  specific  performance  of 
his  agreement  to  give  the  bond ;  to  which  bill  there  was  a  . 
demurrer.  Pending  the  suit  in  Chancery,  *  the  appellant,  *  31 
in  October,  1861,  employed  a  detective  to  discover  where 
and  in  what  manner  his  wife  was  living ;  and  obtained  informa- 
tion which  must  have  satisfied  him  that  the  intercourse  between 
her  and  Mr.  Hume  still  continued.  From  the  subsequent  conduct 
of  the  appellant,  it  is  not  unfair  to  assume  that  this  employment  of 
the  officer  was  not  with  a  view  of  protecting  his  wife  against  the 
contamination  of  Mr.  Hume's  further  intercourse,  but  to  obtain 
information  which  might  be  used  as  the  means  of  influencing  the 
pending  negotiations.  For  what  was  his  conduct  after  this  dis- 
covery ?  Did  he  instantly  reject  the  idea  of  receiving  the  stipu- 
lated price  of  his  previous  dishonour,  and  break  off  at  once  all 
further  communication  with  the  adulterer  ?  Without  the  slightest 
remonstrance  or  even  allusion  to  the  fact,  he  calmly  continues  the 
negotiations  as  to  the  40007.  leaving  no  doubt  on  my  mind  that  if 
they  had  led  to  a  satisfactory  result,  his  feelings  as  to  his  wife's 
misconduct  would  have  been  suppressed,  and  the  second  suit  in 
the  Divorce  Court  would  never  have  been  heard  of.  But  having 
failed  to  come  to  terms  with  the  man  who  was  hindering  the  re- 
turn of  his  wife  to  that  good  conduct  which  he  professed  to  have 
so  much  at  heart,  he  still  clung  to  the  hope  of  obtaining  the  stipu- 
lated satisfaction  for  his  former  dishonour  through  his  suit  in 
Chancery,  until  it  was  ultimately  determined  against  him.  Under 
these  circumstances,  I  cannot  hesitate  to  believe  that  the  appel- 
lant, knowing  that  the  intercourse  between  his  wife  and  Mr. 
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Hume  was  going  on,  took  no  notice  of  it  as  long  as  it  suited  his 
purpose  to  forbear,  and  that  he  therebj  connived  at  the  adultery 
upon  which  his  second  petition  was  founded. 

Agreeing,  therefore,  in  the  conclusion  of  the  learned 
*  82    *  Judge  Ordinary,  though  differing  with  his  reasons,  I  think 
that  his  decree  ought  to  be  affirmed. 

Decree  ixffirmedj  and  appeal  diimuaed. 

Lords'  Journals,  27th  May,  1864. 


PORTLAND  r.  TOPHAM. 

1864.    AprU  6,  7. 

The  Duke  op  Portland  and  others.  Appellants. 
Lady  Mary  E.  Topham  and  others.  Respondents. 

Power.    Appointment.     Understood  Reservation.    Appointee^  Chn- 

currence  ofj  impliedj  but  not  expressed. 

A  power  to  be  validly  executed  must  be  executed  without  any  indirect  object 
The  donee  of  the  power  must  give  the  property,  which  is  the  subject  of  it,  as 
property,  to  the  person  to  whom  he  affects  to  give  it. 

A.  created  a  power  to  appoint  a  fund  between  two  of  his  danghters,  H.  and  M.,  or 
to  appoint  it  to  one,  in  exclusion  of  the  other,  and  subject  to  such  restrictions, 
&c.  as  the  donee  of  the  power  (A.'s  son)  might  think  fit.  The  donee  of  the 
power  executed  a  deed  of  appointment,  which  in  form  gave  the  whole  of  the 
fund  to  one  of  the  sisters,  IL,  but  it  was  understood  between  the  parties  that 
H.  was  only  to  receive  one  moiety  of  the  fund  for  her  own  use,  and  that  she 
was  to  allow  the  other  to  accumulate,  subject  to  some  future  arrangement,  and 
in  pursuance  of  this  understanding  H.  gave  her  brokers  directions  to  invest,  in 
the  name  of  the  donee  of  the  power,  of  another  brother,  and  of  herself,  one 
half  of  the  fund,  and  the  interest  thereon,  to  accumulate  :  — 

Held,  that  this  was,  in  equity,  a  fraudulent  execution  of  the  power,  and  that  the 
deed  of  appointment  was  wholly  void. 

The  power  authorised  the  donee  to  execute  an  appointment  with  or  without 
a  power  of  revocation  and  new  appointment.  The  deed  of  appointment  did 
not  reserve  the  right  of  revocation.  The  Lords  while  affirming  the  decree  of 
the  Court  below,  which  declared  the  deed  of  appointment  void,  introduced 
into  the  order  the  words  ^  without  prejudice  to  any  question  as  to  any  future 
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ezerciM  of  the  power  of  appointment,"  but  refused  to  express  any  opinion 
whether  any  such  future  exercise  of  the  power  could  be  permitted. 

This  was  an  appeal  agaiust  certain  orders  of  the  Lords 
Justices. 

*  The  late  Duke  of  Portland  married  on  4th  August,  1795,  *  83 
a  daughter  of  Major-General  Scott,  and  on  that  marriage  a 
settlement  was  executed  by  which,  among  other  things,  certain 
English  estates  of  the  Duke  were  charged  with  a  sum  of  40,0002. 
for  the  younger  children  of  the  marriage,  in  such  shares  and  pro- 
portions as  the  Duke  and  Duchess  or  the  survivor  should  appoint, 
and  in  default  of  appointment,  among  the  younger  children  equally. 
A  similar  charge,  with  nearly  similar  powers  of  appointment,  was 
created  on  the  Scotch  estates  of  the  Duchess.  On  the  8th  June, 
1814J  a  deed,  with  similar  provisions,  was  executed,  and  was  con- 
firmed by  a  private  Act  of  Parliament.  There  were  nine  children 
of  the  marriage.  The  eldest  son  died  in  1824  unmarried,  and  the 
present  appellant,  now  Duke  of  Portland,  became  then,  as  eldest 
surviving  son.  Marquis  of  Tichfield.  Lady  Caroline  Bentinck,  one 
of  the  daughters,  died  in  1827.  There  were  then  seven  children 
living,  and  on  the  marriage  in  that  year  of  Lady  Charlotte  with 
Mr.  Denison,  one  seventh  of  the  40,000/.  charged  on  the  English 
estates  was  appointed  to  be  raised  for  her  use,  and  was,  in  fact, 
paid  in  cash  by  the  Duke,  he  taking  an  assignment  of  the  seventh 
to  himself  as  part  of  his  personal  estate.  The  same  course  was 
followed  with  respect  to  Lady  Charlotte's  seventh  share  of  the 
40,0002.  charged  on  the  Scotch  estates.  On  the  marriage  of  Lady 
Lucy,  in  1828,  to  Lord  Howard  de  Walden,  the  same  course  was 
pursued,  as  to  the  charges  on  both  the  estates,  in  her  favour. 

Early  in  the  year  1843,  it  came  to  the  knowledge  of  the  Duke 
that  his  youngest  daughter,  Lady  Mary  Bentinck,  had  entertained 
proposals  of  marriage  from  Colonel  (now  Sir  William)  Topham. 
His  Grace  did  not  think  fit  to  approve  of  the  match,  and 
strongly  expressed  *  his  opinion,  threatening  that  he  would,  *34 
so  far  as  he  had  the  power,  leave  away  every  thing  from  Lady 
Mary.  Her  Ladyship  promised  not  to  marry  in  the  Duke's  life- 
time. 

On  the  24th  June,  1843,  an  indenture  was  executed  between  the 
Duke  of  Portland  of  the  first  part,  the  then  Marquis  of  Tichfield 
(now  Duke  of  Portland,  and  appellant).  Lord  George  Bentinck, 
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and  Lord  Henry  Bentinck,  of  the  other  part,  by  which  tlie  Duke 
covenanted  with  the  Marquis,  Lord  George,  and  Lord  Henry,  to 
transfer  a  sum  of  52,000/.  three  per  cent,  consols,  into  their 
names ;  and  it  was  declared  that  the  Marquis,  Lord  George,  and 
Lord  Henry  should  stand  possessed  of  the  said  sum  of  52,0002. 
upon  trust,  to  invest  the  dividends  during  the  life  of  the  Duke, 
and  after  his  decease  the  said  trust  fund  and  all  accumulations 
should  be  held  by  them  on  trust  for  Lady  Harriet  Bcntinckand 
Lady  Mary  Bentinck  (the  two  surviving  unmarried  daughters),  or 
for  one  of  them  exclusively,  if  the  other  should  be  living  at  the 
time  of  the  appointment  thereinafter  mentioned  (or  the  issue,  <bc.), 
in  such  parts,  shares,  and  proportions,  and  for  and  with  such  limi- 
tations in  favour  of  one  or  more  of  them,  and  either  by  way  of 
legacy,  portion,  present  or  remote  interest,  or  otherwise,  and  to 
vest  and  be  payable,  Ac.  at  such  time  or  times,  age  or  ages,  and 
upon  such  contingencies,  and  under  and  subject  to  such  directions 
and  regulations  for  maintenance,  education,  and  advancement,  and 
such  conditions  and  restrictions  as  the  Duke  during  his  life,  or, 
after  his  decease,  the  person  wlio  during  the  lives  of  the  said  Lady 
Harriet  and  Lady  Mary,  or  the  survivor  of  them,  should  be  Duke 
of  Portland,  from  time  to  time,  by  any  deed,  &o.  should  appoint. 

And  in  default  of  and  until  such  appointment  upon  trust, 
*35    duriug  the  joint  lives  of  Lady  Harriet  and  Lady  Mary,  *to 

pay  the  dividends  to  them  as  tenants  in  common  for  their 
respective  absolute  use  and  benefit ;  and  after  the  decease  of  either, 
to  pay  the  whole  of  the  dividends  to  the  survivor  for  life ;  and 
after  the  decease  of  the  survivor,  the  trust  fund  and  dividends 
were  to  go  to  such  person  as  should  then  be  Duke  of  Portland. 
In  fact,  50,000Z.  of  this  sum  had  been  invested  on  mortgage ;  tlie 
rest  was  invested  in  the  three  and  a  quarter  per  cent,  consols. 

By  an  indenture  of  29th  June,  1843,  between  the  Duchess  of 
the  first  part,  the  late  Duke  of  the  second  part,  the  then  Marquis 
of  Tichfield  (the  now  Duke  and  appellant)  and  Lord  George  Ben- 
tinck of  the  third  part,  three  sums  of  stock,  amounting  to  23,3432., 
three  and  a  half  per  cent,  consols,  and  a  sum  of  9000!.,  due  on  a 
bond  of  the  Duke,  all  of  which  were  stated  to  be  subject  to  the 
disposition  of  the  Duchess,  were  assigned  to  the  then  Marquis  of 
Tichfield  and  Lord  George  as  trustees,  in  trust  to  pay  the  divi- 
dends and  interest  to  the  Duchess  for  her  life,  and  after  her  death 
to  set  apart  so  much  of  the  trust  fund  as,  at  32.  per  cent.,  would 
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realize  800/.  per  annum  on  the  trusts  thereinafter  declared,  and 
subject  thereto  absolutely  to  Lord  Henry,  or  if  he  should  die  in 
the  lifetime  of  the  Duchess,  to  Lord  George  Bentinck  absolutely  ; 
and  as  to  the  fund  so  set  apart  to  produce  the  800Z.  per  annum,  to 
beheld  upon  trust  during  the  life  of  Lady  Mary  Bentinck,  and  pro- 
vided the  Duke  during  his  life,  or,  after  his  decease,  the  person  who 
should  for  the  time  being,  during  the  life  of  Lady  Mary,  be  Duke 
of  Portland,  by  any  deed,  <&c.,  either  with  or  without  power  of  rev- 
ocatiou  and  new  appointment,  <&c.,  should  so  direct  or  appoint, 
but  not  otherwise,  to  pay  an  annual  sum  not  exceeding  8001.  out 
of  the  dividends  for  the  benefit  of  Lady  Mary  for  life,  in  such 
manner,  &c.  as  should  be  expressed  in  such  appointment, 
*  and  subject  to  such  trust  and  power  to  stand  possessed  of*  *  36 
the  same  for  Lord  Henry,  and  in  case  he  should  die  during 
the  life  of  the  Duchess,  for  Lord  George. 

The  Duchess  of  Portland  died  in  1844,  on  which  event  a  part  of 
the  principal  sum  was  paid  to  Lord  Henry  absolutely,  and  the  rest, 
producing  8001.  a  year,  continued  invested  as  a  trust  fund.  The 
sum  of  8002.  arising  from  this  trust  fund  had  been  regularly  re- 
ceived by  Lord  Henry,  but  not  for  his  own  use,  nor  had  he  paid  it 
over  to  Lady  Mary,  but  his  bankers,  under  his  order,  dated  Sep- 
tember, 1844,  had  regularly  invested  it  in  the  purchase  of  consols. 
By  a  memorandum  of  that  date,  he  acknowledged  that  he  was 
possessed  of  the  fund  ^^  during  the  life  of  my  sister.  Lady  Mary,  in 
trust  for  her,  as  my  father,  or  the  Duke  of  Portland  for  the  time 
being,  may  direct.  In  case  of  no  such  direction,  the  investments 
are  to  belong  to  me  absolutely." 

Lord  George  Bentinck  died  early  in  the  autumn  of  1848.  His 
death  reduced  the  i^umber  of  younger  children  of  the  Duke  then 
living  to  five.  Of  these  Lady  Harriet  and  Lady  Mary  were  un- 
married. The  Duke  then  desired  to  divide  the  two  sums  of 
40,0002.  equally  among  them.  He  proposed  to  give  a  sum  of 
26662.  13^.  4td.  between  his  two  married  daughters,  which  would 
bring  their  respective  shares  charged  on  the  two  estates,  to  16,0002. 
each,  and  then  to  divide  the  remaining  24,0002.  into  three  parts, 
one  to  be  given  to  Lady  Harriet,  one  to  Lord  Henry  for  himself, 
and  one  to  him  in  trust,  subject  to  any  appointment  of  the  Duke 
of  Portland  for  the  time  being,  as  expressed  in  the  deed  of  29th 
June,  1843. 

Two  deeds  poll,  of  the  13th  and  28th  October,  1848  (the  latter 
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relatiog  to  tlie  Scotch  estates),  were,  in  parstunce  of  tliis  intention, 
execated  bj  tlie  Duke,  reciting  the  facts  already  stated,  and 
*  37  appointing  80001.  to  be  *  raised  immediately  after  liis  death 
to  bo  paid  to  Lady  Harriet  as  her  fifth  share  of  the  sum  of 
40,000/.,  and  appointing  to  Lord  Henry  the  sum  of  16,000/.,  being 
two  other  fifth  parts  of  the  said  sam. 

Only  one  moiety  of  the  sum  appointed  to  Lord  Henry  was  in  fact 
paid  to  him  absolutely,  the  other  was  paid  to  liim  on  trust,  and 
Lord  Henry  signed  an  order  directing  Uessrs.  Drummonds,  his 
bankers,  to  invest  this  moiety  in  the  names  of  the  Marquis  of 
Tichfield  and  of  Hr.  Ellis,  and  to  place  the  dividends  in  their  joint 
names  to  an  account  "  M.,"  which  it  was  by  tlie  bill  alleged  meant 
the  initial  letter  of  Lady  Mary's  name.  Messrs.  Drummonds  exe- 
cuted this  order,  and  invested  the  16,000/.  (formed  of  the  two  sums 
of  8000/.  charged  severally  on  the  English  and  Scotch  estates)  in 
the  purchase  of  18,686/.  three  and  a  quarter  per  cents.,  in  the 
names  of  the  Marqois  and  Mr.  Ellis. 

By  an  indenture  of  the  24th  November,  1848,  between  Lord 
'  Bentinck  of  the  one  part,  and  the  Marquis  of  Tichfield  and 
lllis  of  the  other  part,  after  reciting  that  Lord  Henry  had  in* 
t  the  sum  of  16,000/.  in  the  purchase  of  18,686/.  three  per 
,  in  the  names  of  the  Marquis  and  Mr.  Ellis,  with  the  intent 
the  natural  love  and  affection  which  Lord  Henry  had  for  his 
Lady  Mary)  that  a  provision  should  be  inade  for  her  upon 
contingency  as  was  tliereinafter  expressed,  he  directed  the 
lis  and  Mr.  Ellis  to  stand  possessed  of  the  same  (which  they 
1  to),  upon  the  following  trusts:  From  tlio  expiration  of 
(f-one  years  from  tiie  day  of  the  decease  of  Lord  Henry,  or 
previously  thereto)  such  appointment  should  be  made  as 
entitle  Lsdy  Mary  to  the  transfer  of  the  whole  of  tlie  stocks, 
r  until  she  sliould  die  previously  to  the  appointment  of  the 
whole  to  her,  that  the  Marquis  and  Mr.  Ellis  should  receive 
the  *  dividends  on  the  18,686/.,  and  the  dividends  on  the  in- 
vestments thereof  to  form  an  accumulating  fund ;  and  upon 
r  trust  at  the  expiration  of  the  accumulation,  or  at  any  time 
'Usly,  on  the  direction  of  the  Duke  of  Portland  for  the  time 
to  pay  all  or  any  part,  Ac,  for  the  benefit  of  Lady  Mary,  in 
manner  as  the  Duke  of  Portland  for  the  time  being  should 
,  and  if  no  direction,  for  the  benefit  of  Lord  Henry  abso- 
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By  another  indenture  of  the  24th  November,  1848,  between  the 
Duke  of  the  first  part,  the  then  Marquis  of  Tichfield,  and  Lord 
Henry  Bentinck  of  the  second  part,  and  Charles  Heaton  Ellis  of 
the  third  part,  the  Duke  limited  all  his  Marylebone  estates  to  Mr. 
Ellis  upon  trust  (among  other  things),  to  raise  certain  annuities 
of  1250/.  for  different  members  of  the  family,  and  after  the  death 
of  the  Duke  to  raise  a  clear  annuity  of  2720/.  during  the  joint 
lives  of  Lady  Harriet  and  Lady  Mary,  and  pay  the  same  unto  the 
Marquis  of  Tichfield  and  Lord  Henry  and  the  survivor  by  quar- 
terly payments,  and  to  the  intent  that  the  said  Marquis  and  Lord 
Henry  should  pay  the  said  annuity  of  2720/.  unto  Lady  Harriet 
and  Lady  Mary,  or  unto  either  of  them  in  exclusion  of  the  other, 
in  such  p^rts  and  subject  to  such  conditions  or  restrictions  as  the 
said  Marquis  during  his  life,  or,  after  his  decease.  Lord  Henry,  or, 
after  his  decease,  the  personal  representative  of  the  survivor  of 
them,  ahould  from  time  to  time,  by  deed,  direct  or  appoint,  and  in 
default  of  such  appointment,  to  pay  the  annuity  between  Lady 
Harriet  and  Lady  Mary  in  equal  proportions. 

The  Duke  of  Portland  died  27th  March,  1854,  and  the  Marquis 
of  Tichfield  thereon  succeeded  to  the  dukedom,  and  afterwards 
gave  up  any  cldim  he  might  have  had,  originally,  as  a 
younger  child,  to  a  share  in  the  charges  in  favour  *  of  the  *  39 
younger  children.  He  determined  to  carry  into  effect  the 
wishes  of  his  father  as  to  Lady  Mary.  For  this  purpose  he  con- 
sulted Mr.  G.  Heaton  Ellis,  who,  in  a  letter  dated  22d  June,  1854, 
noticing  difficulties  raised  by  the  legal  advisers  of  the  Duke,  sug- 
gested the  appointment  of  all  the  dividends  and  interest  of  the 
52,000/.  to  Lady  Harriet,  remarking  that  '*  no  bargain  or  arrange- 
ment should  be  made  with  her  beforehand,  lest  the  appointment 
be  vitiated.  I  dare  say  it  will  occur  to  her  Ladyship  afterwards, 
or  it  can  prudently  be  suggested  to  her,  that  one  half  of  the  in- 
terest and  dividends,  and  one  half  of  the  annuity,  as  it  is  paid, 
should  be  laid  out  to  accumulate,  as  she  would  not  like,  in  the 
present  state  of  things,  to  benefit  personally  beyond  her  own 
moiety.''  There  was  a  great  deal  of  correspondence  to  the  same 
effect.  At  that  time  the  fund  consisted  of  50,000/.  on  mortgage, 
and  21,844/.  three  and  a  half  per  cents.  A  direct  and  absolute 
appointment  to  Lady  Harriet  was  not,  however,  then  adopted,  and 
it  was  proposed  to  make  from  time  to  time  provisional  appoint- 
ments of  the  dividends  of  these  sums.    These  were  made  in 
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two  particular  instances  hy  deeds  dated  on  the  2l8t  September, 
1854. 

» 

After  the  appointments  of  21st  September,  1854,  the  annuity 
and  the  income  of  the  fund,  subject  to  the  trusts  in  the  deed  of 
24th  June,  1843,  were  paid  to  Messrs.  Drummond  to  the  account 
of  the  Duke  and  Lord  Henry  as  trustees,  and  then  carried  over  in 
pursuance  of  their  order  to  an  account  in  their  names  marked 
"  Account  S.,"  (sister's  account.)  They  were  then  transferred 
from  that  account  to  the  account  of  Lady  Harriet,  and  one  moiety 
was  under  her  order  invested,  the  other  moiety  was  applied  to  her 

own  use.  Mr.  Ellis  had  prepared  this  order  by  direction  of 
*  40    the  Duke,  and  Lady  Harriet  signed  it  at  *  Mr.  Ellis's  request 

The  order  was  in  the  following  terms :  — 

« 18th  October,  1854. 
^*  Messrs.  Drummond,  —  Please  to  invest  one  half  the  payments 
in  future  to  be  made  to  my  credit  from  the  joint  account  of  the 
Duke  of  Portland  and  Lord  Henry  Bentinck  (marked  ^  S,')  in  the 
purchase  of  three  per  cent,  consols,  in  the  names  of  the  Duke  of 
Portland,  Lord  Henry  Bentinck,  and  myself. 

"  Harriet  M.  Bentinck." 

On  the  5th  October,  1854,  Lady  Mary  Elizabeth  Bentinck  mar- 
ried Colonel  Topham.  On  the  marriage  a  settlement  was  executed 
securing  to  her  during  life  and  to  her  appointees  afterwards,  the 
exclusive  benefit  of  the  property  to  which  she  was  or  might  be  en- 
titled. 

On  the  19th  December,  1854,  the  Duke  of  Portland  (the  appel- 
lant) executed  a  deed  poll  reciting  the  marriage  of  his  sister,  and 
declaring  that  in  pursuance  of  the  power  in  that  behalf  contained 
in  the  deed  of  the  24th  June,  1843,  he  appointed  that,  until  further 
or  other  appointment,  <&c.,  and  subject  thereto,  all  the  dividends 
to  accrue  during  the  life  of  Lady  Harriet  on  the  said  sum  of 
52,0002.  and  the  accumulations,  should  be  paid  and  belong  to  Lady 
Harriet.  And  power  was  reserved  to  the  Duke  of  Portland  for 
the  time  being  to  revoke  the  appointment  thereinbefore  contained, 
and  to  declare  such  other  trusts  of  the  dividends,  £c.,  during  the 
lives  of  Lady  Harriet  and  of  Lady  Mary,  or  of  the  survivor  of 
them,  as  he  should  from  time  to  time  think  fit. 

By  another  deed  poll  of  the  same  date,  with  tlie  same  recitals, 
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the  Dake  appointed  the  whole  of  the  annuity  of  2720Z.,  dur- 
ing the  joint  lives  of  Lady  Harriet  and  Lady  *  Mary,  to  be  *  41 
paid  to  Lady  Harriet  exclusively  until  further  appointment, 
and  subject  thereto,  and  power  was  reserved  to  the  Duke,  or  after 
his  death  to  Lord  Henry,  and  after  the  death  of  the  survivor  to  his 
personal  representative,  wholly  or  partially  to  revoke  this  appoint- 
ment, and  to  make  such  other  as  he  should  think  fit. 

On  the  13th  July,  1860,  Lady  Mary  E.  Topham  filed  her  bill 
(afterwards  amended  and  re-amended)  against  the  Duke  of  Port- 
land, C.  Heaton  Ellis,  Lord  Henry  G.  Bentinck,  Lady  Harriet  Ben- 
tinck,  and  others,  which,  after  setting  forth  the  above  facts,  prayed, 
first,  that  the  plaintiff  might  be  declared  entitled  to  the  sums  of 
18,6862.  consols,  purchased  with  the  said  sums  of  8000Z.  and  8000Z., 
appointed  to  Lord  Henry  Bentinck  by  the  deeds  poll  of  the  18th 
and  28th  October,  1848,  and  the  accumulations  thereon,  or  that 
the  appointments  made  by  the  said  deeds  might  be  declared  void  as 
against  the  plaintiff,  so  far  as  the  same  rel^ited  to  those  two  sums, 
and  that  the  settlement  thereof  might  be  declared  void  as  against 
her,  and  that  the  same  might  be  set  aside,  and  that  suitable  direc- 
tions might  be  given.  And  secondly,  that  so  much  of  the  fund 
standing  in  the  names  of  the  Duke  of  Portland  and  Mr.  Ellis,  as 
trustees  of  the  settlement  of  the  24th  November,  1848,  as  had 
arisen  from  the  income  of  the  two  sums  of  8000Z.,  might  be  paid 
to  the  plaintiff,  and  the  residue  transferred  to  her  trustees  under 
her  settlement.  Thirdly,  that  she  might  be  declared  entitled  to 
one  moiety  of  the  income  of  the  fund,  subject  to  the  trusts  of  the 
indenture  of  the  24th  June,  1848,  and  one  moiety  of  the  annuity 
of  27202.,  appointed  by  the  deeds  poll  of  September  and  December, 
1854,  to  Lady  Harriet,  and  the  accumulations  thereon ;  and  that 
it  might  be  declared  that  the  appointments  made  by  the  said  deeds 
poll  were  void  as  against  the  plaintiff,  and  that  she  was 
*  entitled  to  one  moiety  of  the  income  accrued  due  on  the  *  42 
fund  since  the  death  of  the  late  Duke  of  Portland,  subject  to 
the  trusts  of  the  indenture  of  June,  1843,  and  to  one  moiety  of  the 
annuity  of  2720/.  (after  deducting  certain  necessary  credits)  com- 
prised in  the  indenture  of  November,  1848 ;  and  that  a  receiver 
might  be  appointed,  and  accounts  directed. 

Answers  were  put  in  and  evidence  taken,  and  a  great  many 
letters  passing  to  and  from  the  late  and  the  present  Duke,  and  Mr. 
C.  H.  Ellis,  and  other  documents  of  a  like  kind  were  read.    These 
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letters  were  relied  on  as  showing  the  intentions  of  the  parties  in 
executing  the  deeds  of  1843, 1848>  and  1854,  the  difficulties  that 
had  been  found  in  the  way  of  carrying  these  intentions  into  effect 
by  legal  forms,  the  scheme  (without  formal  communication  of  the 
purpose)  to  put  Lady  Mary's  share  under  the  control  of  Lord 
Henry,  or  of  Lady  Harriet,  by  giving  either  or  both  an  apparent 
absolute  interest  in  the  fund,  on  a  private  understanding  that 
Lady  Mary*s  share  of  the  funds  that  should  be  accumulated  during 
the  life  of  Lady  Mary's  husband,  to  be  then  disposed  of  as  it  was 
known  that  the  late  Duke  had  desired. 

In  her  answer  to  the  plaintiff's*  bill.  Lady  Harriet  declared  that 
it  was  not  till  she  saw  the  bill  that  she  was  informed  of  the  legal 
effect  of  the  deeds  of  December,  1854 ;  she  believed  that  under 
the  deeds  of  1843  she  had  become  absolutely  entitled  for  life,  for 
her  own  use,  to  a  moiety  of  the  dividends  of  the  52,0002.,  and  of 
the  annuity  of  2720/. ;  she  did  not  know  that  she  had  any  bene- 
ficial right  in  respect  of  the  other  moiety.  She  knew  that  her 
father  desired  that,  in  the  event  of  Lady  Mary  marrying  Sir  W. 
Topham,  she  should  not  derive  any  benefit  from  any  settlement 
made  by  the  Duke,  but  this  was  better  known  to  the  present 
*  43  Duke  and  Lord  Henry  than  *  to  herself.  Since  the  date  of 
the  deeds  of  1854,  the  whole  of  the  dividends  of  the  52,0002. 
and  tlie  accumulations,  and  the  whole  of  the  annuity  of  2720/.,  had 
been  paid  to  the  two  defendants,  the  Duke  and  Lord  Henry,  and 
by  them  passed  to  her  account  with  Messrs.  Drummond.  One 
moiety  thereof  had  been  applied  by  her  to  her  own  use,  the  other 
moiety  had  been  invested  under  her  order,  in  tlie  joint  names  of 
the  Duke,  Lord  Henry,  and  herself.  This  order  had  been  given 
by  her,  on  the  suggestion  of  G.  H.  Ellis,  who,  she  believed,  made 
tlie  suggestion  with  the  privity  or  sanction  of  the  Duke.  She 
never  before  claimed  this  other,  moiety,  but  she  now  submitted 
that  the  whole  had  been  validly  appointed  to  herself. 

The  cause  was  heard  before  the  Master  of  the  Bolls  on  the  23d 
April,  1H62,  and  on  the  22d  July  he  pronounced  an  order  declar- 
ing that  the  appointments  made  by  the  deeds  poll  of  the  13th  and 
28th  October,  1848,  were  void,  so  far  as  the  same  related  to  the 
two  sums  of  16,000/.  respectively  appointed  to  Lord  Henry,  and 
that  the  indentures  of  the  24th  November,  1848,  were  void,  and 
tliat  according  to  the  true  construction  of  the  settlement  of  1795, 
such  younger  children  of  the  late  Duke  and  Duchess  only  as  sur- 
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vived  their  parents  became  entitled  to  such  part  of  the  40,000/. 
as  wad  unappointed,  and  that  the.plaintifif  became  entitled,  on  the 
27th  March,  1864,  the  day  of  the  death  of  the  Duke  of  Portland, 
to  the  sum  of  8000/.,  part  of  the  sum  of  16,000/.  expressed  to  be 
appointed  by  the  deed  poll  of  the  13th  October,  1848,  and  to  8000/., 
part  of  tho  sum  of  16,000/.  appointed  by  the  deed  poll  of  the  28th 
October,  1848 ;  and  it  appearing  that  one  moiety  of  those  two 
sums  was  invested  on  the  31st  October,  1848,  in  'the  purchase 
of  18,626/.  stock,  in  the  names  of  the  Duke  of  *  Portland  *44 
and  C.  H.  Ellis,  and  that  the  dividends  thereon  had  been 
accumulated  up  to  the  time  of  this  decree,  it  was  declared  that 
the  legal  personal  representative  of  the  late  Duke,  was  entitled  to 
the  dividends  which  accrued  on  that  stock,  from  the  31st  October, 
1848,  to  the  27th  March,  1854,  and  the  accumulations  thereof. 
And  it  was  ordered  that  the  now  Duke  and  G.  H.  Ellis  should, 
within  six  weeks,  pay  or  transfer  to  such  legal  representative  such 
dividends ;  and  that  the  Duke  and  C.  H.  Ellis  should  transfer  to 
Lady  Mary's  trustee,  under  her  settlement,  such  a  portion  of  the 
18,686/.  as  on  the  27th  March,  1854,  was  of  the  value  of  12,000/., 
and  pay  to  her,  on  her  separate  receipt,  the  dividends  due  oii  the 
same,  from  27th  March,  1854,  and  the  accumulations  thereof. 
And  costs  were  given,  and  the  trustee  of  Lady  Mary  was  to  hold 
the  rest  for  the  purposes  of  her  settlement ;  and  as  to  the  other 
matters,  the  plaintiff's  bill  was  dismissed.^ 

On  the  7th  November,  1862,  Lady  Mary  presented  a  petition  of 
appeal  against  this  partial  dismissal  of  her  bill.  The  Duke  of  Port- 
land, Lord  Henry  and  Lady  Harriet  Bentiuck,  appealed  against  the 
otlier  parts  of  the  decree. 

The  petitions  of  appeal  came  on  before  the  Lords  Justices,  who 
made  an  order  dated  2d  May,  1863,  directing  that  the  decree  made 
by  the  Master  of  the  Rolls  should  be  discharged ;  and  it  was  by  the 
said  order  declared  that  the  deed  poll  of  the  13th  October,  1848, 
was  void,  so  far  as  related  to  the  sum  of  8000/.  part  of  the  sum  of 
16,000/.  thereby  appointed  to  Lord  Henry  Bentinck,  and  that  the 
sum  of  8000/.  was  distributable  under  the  trusts  of  the  indenture 
of  the  4th  August,  1795,  and  the  8th  June,  1814,  as  in  default  of 
appointment,  and  that  Lady  Mary  was  entitled,  on  the  27th 
March,  1864,  to  the  sum  of  *  2666/.  13«.  4i.,  being  one-third  *  45 
part  of  the  sum  of  8000/. ;  and  that  the  deed  of  the  24th 

^  31  Beay.  525. 
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November,  1848,  was  void,  so  far  as  related  to  one  moiety  of  the 
18,686/.,  and  the  accumulations  thereon.  And  it  was  ordered  that 
the  Duke  of  Portland  and  G.  H.  Ellis  should  raise,  by  a  sale,  &o. 
a  sum  of  26662. 18s.  4(2.,  and  another  sum  of  942/.  14f.  U.,  and 
before  the  1st  June,  1863,  should  pay  over  the  former  to  the  trus- 
tee iinder  Lady  Mary's  settlement,  and  pay  to  Lady  Mary,  on  her 
separate  receipt,  the  942/.  14f .  Id.  And  their  Lordships  further 
declared  that  the  two  appointments  dated  21st  September,  1854, 
the  one  being  of  the  annuity  of  2720/.,  and  the  other  being  of  the 
dividends  of  the  annuity  of  52,000/.  and  accumulations  during  tlie 
life  of  the  late  Duke  of  Portland,  and  also  the  two  appointments 
dated  19th  December,  1854,  the  one  being  of  the  annuity,  and  the 
other  of  the  dividends,  were  void,  and  that  Lady  Harriet  and  Lady 
Mary  were  entitled,  in  equal  shares,  to  the  said  amounts  of  2720/. 
and  the  dividends,  &c.  from  the  27th  May^  1854.  And  a  case 
was  ordered  to  be  prepared  for  the  Court  of  Session,  as  to  the  law 
of  Scotland  with  reference  to  the  validity  of  the  appointment  of  the 
28th  October,  1848,  as  to  the  Scotch  estates.  And  costs  were 
reserved. 

On  the  20th  June,  1863,  the  Lords  Justices  made  another  order, 
directing  that  notwithstanding  the  order  of  the  2d  May  preceding, 
the  Duke  of  Portland,  Lord  Henry,  and  Lady  Harriet,  should  be- 
fore 20th  July,  1863,  or  within  seven  days  after  service  of  this 
order,  transfer  to  the  Accountant-General  in  trust  in  the  cause  the 
22,710/.  t8«.  8c/.  consols  in  the  order  mentioned.  And  that  Lady 
Harriet  should,  with  the  privity  of  the  Accountant- General,  pay 
into  the  bank,  to  the  credit  of  the  cause,  the  3311/.  cash  therein 
mentioned,  which  sums  were  to  be  invested,  and  the  interest 
*  46  on  the  said  sums  to  be  paid  *  to  Lady  Mary  on  lier  separate 
receipt ;  and  Lady  Harriet  was  ordered  to  pay  the  costs  of 
that  application. 

The  case  for  the  Scotch  Court  was  prepared,  but  by  arrangement 
was  not  proceeded  with,  and,  by  consent,  the  cause  was  directed  to 
stand  for  hearing  with  regard  to  costs.  On  the  5th  December  it 
was  heard,  and  tiie  Lords  Justices  made  an  order  that  the  costs  of 
Lady  Mary,  so  far  as  to  the  deeds  of  the  21st  September  and  19th 
December,  1854,  should  be  paid  to  her.^ 

The  Duke  of  Portland  appealed  against  the  order  of  2d  May, 
1863,  so  far  as  it  discharged  the  orders  of  the  Master  of  the  Bolls, 

^  1  De  6.,  J.  &  S.  517. 
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and  declared  the  two  appointments  of  the  21st  September  and  19tb 
December,  1854,  void,  and  declared  Lady  Harriet  and  Lady  Mary 
entitled,  in  equal  shares,  to  the  annuity  of  2720Z. ;  and  ordered  the 
Duke,  Lord  Henry,  and  Lady  Harriet,  to  sell  the  22,710L  three  per 
cents.,  and  pay  the  produce  thereof  to  Lady  Mary  on  her  separate 
receipt ;  and  ordered  Lady  Harriet  to  pay  Lady  Mary  the  sum  of 
8311/.,  and  so  far  as  the  order  directed  the  Duke  to  pay  costs. 
Lord  Henry  and  Lady  Harriet  also  appealed. 

Sir  JET.  Cairns  (with  whom  were  Mr.  B.  Hardy  and  Mr.  Alfred 
Bailey) ^  for  the  appellant,  the  Duke  of  Portland.  — Looking  at  the 
deeds  which  create  tlie  power,  it  is  clear  that  the  power  has  been 
properly  exercised.  Their  object  was  to  grant  the  donee  of  the 
power  a  control  over  the  property  that  would  otherwise  have  passed 
without  control  to  Lady  Mary.  The  appellant  had  endeavoured  to 
conform  himself  to  the  wishes  of  his  father,  the  donor  of  the 
power,  by  eflFectuating  that  object.  Had  there  *  been  no  *  47 
appointment,  the  fund  would  have  gone  to  Lady  Mary ;  it 
was  therefore  appointed  to  Lady  Harriet.  No  doubt  that  lady 
would  thus,  in  form,  be  made  the  mistress  of  the  whole  fund  ;  but 
she  knew  what  were  the  wishes  of  her  father,  and  there  was  there- 
fore good  reason  to  expect  that  she  would  consider  for  herself 
whether  at  any  future  time  a  part  of  the  fund  might  not  be  given 
to  her  sister.  This  expectation  could  have  no  effect  on  the  validity 
of  the  appointment.  [Lord  St.  Leonards. — There  was  to  be  a 
^*  prudent  suggestion  "  to  her  of  what  was  to  be  done.]  Prudent 
for  a  person  possessing  the  power  to  act  as  she  pleased.  [Lord  St. 
Leonards.  —  If  the  object  was  wrong,  it  could  make  no  difference 
that  it  was  to  be  effected  by  a  person  who  had  a  power  given  her 
for  the  very  purpose  of  effecting  it.]  But  the  object  was  not 
wrong.  Every  parent  has  a  right  to  interpose  checks  against  a 
marriage  of  his  child  of  which  he  disapproves.  Lady  Harriet  was 
not  called  on  positively  to  do  any  thing.  Nothing  of  that  sort  is 
to  be  found  in  the  deeds.  She  knew  the  wishes  of  her  father,  and 
a  hope  was  entertained  that  she  would  act  on  them.  She,  herself, 
now  claims  the  whole  of  the  fund,  as  absolutely  given  to  her  by 
the  deeds,  and  declaring  that  she  never  was  asked  to  do  any  thing 
that  would  qualify  her  absolute  right  to  it.  She  claims  it  free 
from  all  obligations.  This  shows  that  no  equitable  fraud  can  be 
alleged  against  the  deeds.    The  appellant,  the  Duke  of  Portland, 

[85] 


*47  OASES  IN  THE  HOUSE  OF  LORDS. 

is  compelled  to  come  here.  He  is  told  by  the  Court  below  that 
what  he  has  done  is  wrong,  and  he  cannot  do  any  thing  till  bj  the 
judgment  of  this  House  he  may  find  whether  he  can  execute  a 
new  appointment.  [Lord  St.  Leonards.  —  You  must  not  assume 
that  he  has  a  power  to  do  so ;  or,  if  he  has,  there  is  no  necessity 
for  his  coming  here.]     Any  donor  of  a  power  has  a  right  to 

*  48    come  here  to  be  assured  *  whether  his  exercise  of  it  has  been 

invalid.  He  made  no  contract  with  the  appointee;  if  he 
had  done  so,  it  would  have  been  bad.  He  was  advised  that  he 
could  not  make  a  conditional  appointment ;  he  made  an  appoint- 
ment, absolute  in  form,  in  the  hope  that  Lady  Harriet,  knowing 
the  wishes  of  her  father,  would  exercise  her  absolute  control  over 
the  fund  in  accordance  with  those  wishes.  [The  Lord  Chancel- 
lor. —  If  the  Duke  made  that  representation  to  Lady  Harriet,  and 
she  said,  "  I  accept  the  obligation,"  would  that  make  the  appoint- 
ment good  ?]  But  no  such  representation  was  made  to  her,  and 
she  never  signified  such  an  acceptance.  The  appointment  in  terms 
leaves  her  perfectly  free.  [The  Lord  Chancellor.  —  But  the 
understanding  existed.  Would  not  every  conscientious  person 
say,  that  no  more  sacred  obligation  could  be  created  than  a  trust 
thus  made  dependent  on  honour  and  filial  feeling  ?]  Courts  can- 
not deal  with  appointments  on  principles  of  that  kind.  [Lord  St. 
Leonards.  —  Lady  Harriet  never  had  absolute  control  over  the 
whole  fund  —  it  was  placed  in  the  hands  of  two  other  persons  — 
nor  was  the  money  even  in  the  hands  of  the  bankers  placed  to  her 
particular  account.  It  was  placed  to  the  ^^  S."  account,  which  the 
evidence  shows  meant  ^^  Sister's  "  account.]  The  fund  stood  in 
Lady  Harriet's  name  ;  it  was  therefore  hers.  If  she  did  not  choose 
to  execute  any  trust  of  it,  there  was  no  power  to  compel  her  to  do 
so.  [Lord  Chelmsford.. —  The  order  is  not  to  invest  the  money, 
but  to  invest  half  of  the  payments  made  from  the  amount,  in  the 
joint  names  of  the  Duke,  Loird  Henry,  and  herself.]  The  effect 
of  which  is,  that  she  would  remain  mistress  of  the  fund,  the  other 
two  being  merely  trustees  under  her  directions.     [The  Lord 

Chancellor.  —  The  temporary  appointments  related  to  tem- 

•  49    porary  payments ;  but  the  order  of  the  18th  October,  *  1854, 

related  to  payments  for  all  future  time.  She  joined  in  a 
direction  to  the  bankers  as  if  she  was  the  appointee  of  the  whole 
fund  ;  so  that,  since  then,  the  income  has  been  accumulated  under 
an  order  made  anterior  to  the  permanent  appointments.]     That  is 
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80,  but  there  having  been  a  power  of  appointment  under  the  inden- 
tures of  June,  1843,  and  November,  1848,  and  that  appointment 
being  constituted  without  any  bargain,  direct  or  indirect,  between 
the  appointor  and  the  appointee,  it  is  valid,  notwithstanding  any 
manner  of  dealing  with  the  fund  which  the  appointee  has  thought 
fit  to  adopt 

Mr.  G.  M.  Giffard  (Mr.  T.  Stevens  and  Mr.  0.  E.  Fredxng 
were  with  him),  for  Lady  Harriet  Bentinck.  —  Her  Ladyship  had 
not  entered  into  any  arrangement  with  any  one  as  to  the  mode  in 
which  she  should  deal  with  the  fund  of  which  she  was  appointee ; 
she  believed  herself  to  be  absolutely  entitled  to  the  fund.  The 
deeds  were  only  subject  to  the  power  of  revocation,  but  that  power 
had  not  been  exercised.  The  Duke  had  merely  a  hope  and  expec- 
tation that  Lady  Harriet  would  act  as  he  wished.  That  cannot 
affect  the  validity  of  the  deeds.  A  Court  of  equity  will  not  act  on 
mere  suspicion  where  the  execution  of  an  instrument  under  a 
power  of  appointment  appears  fair,  M  Queen  v.  Farquhar}  And 
where  there  has  been  a  power  of  appointment  to  a  child,  and  the 
appointment  has  been  to  the  husband  and  the  child,  the  Court  has 
declined  to  interfere.  That  seemed  to  support  the  legality  of  a 
stipulation  between  the  donee  of  the  power  and  its  creator.  But 
it  was  not  necessary  to  put  the  argument  so  high,  for  there 
was  no  stipulation  *  here  ;  there  was  nothing  which  bound  *  50 
Lady  Harriet  to  any  partition  of  the  property.  [Lord  St. 
Leonards.  —  Lady  Harriet  says  she  was  entitled  to  one  half  of  the 
fund,  and  that  what  she  did  was  to  carry  the  intention  of  the  Duke 
into  effect.  Then  she  signed  an  order,  and  by  that  order  the  accu- 
mulation of  half  the  income  from  the  fund  has  taken  place,  and 
that  half  she  has  never  pretended  to  deal  with  as  her  own.  Put 
these  facts  together,  and  show  the  House  how  they  prove  that  she 
considered  herself  entitled  to  the  whole  fund.]  The  Duke's  in- 
tention was  to  make  an  absolute  appointment  to  Lady  Harriet, 
and  in  form  he  executed  that  intention,  and  the  appointment  is 
absolute.  If  she  did  not  know  of  the  expectation  and  agree  to  it, 
the  fund  was  her  property ;  if  she  did  know  of  it,  even  then,  there 
being  no  act  of  her  own  to  divest  herself  of  the  property,  it  was 
still  hers. 

The  Attorney- General  (/Sir  B.  Palmer^  and  Mr.  Bolt  (Mr.  C. 

»  11  Vefc  467. 
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HcUl  and  Mr.  Rotveliffe  were  with  them),  appeared  for  Lady  Mary 
Topham,  but  were  not  heard. 

The  Lord  Chancellor  (Lord  Westbuby),  addressing  the  Attor- 
ney-General, said  :  On  the  two  appeals  we  have  heard,  which  are 
entirely  distinct  from  Lord  Henry's  appeal,  the  House  does  not  think 
it  necessary  to  trouble  you,  save  as  to  this  one  point.  The  Lords 
Justices  have  set  aside  the  appointments  ;  but  you  observe,  instead 
of  the  decree  stopping  there,  they  go  on  to  declare  that  the  two  sis- 
ters are  entitled  in  equal  shares.  Now  the  Duke,  the  donee  of  the 
power,  being  a  party  to  that  decree,  it  might  possibly  hereafter  be 
considered  that  the  possibility  of  any  future  exercise  of  his 
*51  power  of  appointment  *  might  be  precluded  by  that  decree. 
The  House,  therefore,  is  disposed  to  affirm  the  decree,  but  in- 
troducing into  it  these  words,  '^  And  that  without  prejudice  to  any 
.  question  as  to  any  future  exercise  of  the  power  of  appointment.'' 

The  Attorney' General.  —  Of  course,  my  Lord,  we  cannot  possi- 
bly  object  to  that.  It  will  be  for  your  Lordships  to  consider 
whether  the  precise  words  might  not  be  amended^  so  as  to  show 
that  your  Lordships  do  not  hold  out  the  notion  that  any  future 
exercise  could  affect  past  accrued  dividends. 

Lord  St.  Leonards.  —  There  is  a  power  of  revocation  in  the 
appointment,  distinctly.  There  are  two  questions.  Supposing 
there  was  no  power  of  revocation  in  the  appointments,  then  one 
question  would  arise,  whether  an  appointment  being  set  aside  on 
the  ground  of  an  evasion  of  the  real  words  of  the  power,  the  donee 
of  that  power  could  execute  a  new  appointment.  That  I  am  not 
looking  at.  But  there  is  an  absolute  power  of  revocation  in  the 
appointment  in  question,  and  that  power  of  revocation  may  possi- 
bly exist,  independent  of  the  decision  on  the  validity  of  the  ap- 
pointment which  has  been  made.  Suppose,  for  instance,  the  Duke 
were,  to-morrow,  to  revoke  the  appointment  and  make  a  new  ap- 
pointment, could  he  be  estopped  by  any  thing  we  now  do,  from 
trying  that  point  ? 

The  Attometf- General.  —  Your  Lordships  will  recollect  that  the 
form  of  the  bill  is  such  as  to  enable  the  Court  to  determine  as  to 
the  present  right  to  the  funds  which  have  accrued  down  to  the 
present  time. 

The  Lord  Chancellor.  —  I  thought  I  had  put  it  in  the  most  fa- 
vourable form  for  you,  because  the  words  suggested  by  me  were,  with- 
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out  prejudice  to  any  future  exercise  of  *  the  power  of  appoint-  *  52 
ment.     You  take  the  past  dividends  under  the  existing  order. 

The  Attorney- OeneraL — It  appeared  to  me  that  those  words 
would  be  quite  sufficient ;  but  I  thought  it  my  duty  to  mention 
what  was  passing  in  my  own  mind.  That  is  the  construction  I 
should  put  on  those  words ;  they  do  not,  as  we  conceive,  and  no 
appointment  would,  affect  our  right  to  any  thing  that  has  become 
payable  and  due  previously  to  the  time  of  the  revocation. 

LoBB  St.  Leonards.  —  Understand  distinctly  that  the  House 
pronounces  no  opinion  on  the  continuance  of  the  power  of  revoca- 
tion, on  the  possibility  of  its  being  exercised.  This  House,  in 
merely  affirming  the  decree  with  an  exception  which  will  not  pre- 
vent the  exercise  of  the  power  of  revocation,  if  it  can  be  legally 
exercised,  gives  no  opinion  whatever  upon  that  point. 

The  Attorney-  General,  —  I  did  not  think  it  could  affect  our  right 
to  any  tiling  that  has  become  payable. 

Lord  Cbanwobth.  —  I  think  you  cannot  bo  damnified,  because 
dividends  that  have  already  accrued  due  necessarily  belong  to  the 
parties  under  the  appointment. 

The  Attorney- General. —  And  the  decree  goes  on  to  direct  the 
payment  of  them  to  us. 

The  Lord  Chancellor. — My  Lords,  the  case  which  is  presented 
to  your  Lordships  on  behalf  of  the  noble  appellant,  his  Grace  the 
Duke  of  Portland,  in  effect  may  be  represented  thus :  that  his 
Grace,  feeling  it  incumbent  on  him  to  carry  into  effect  what  he 
received  as  the  solemn  wish  and  desire  of  his  father,  did  therefore 
execute  the  two,  or  rather  substantially  the  four,  deeds  which  have 
been  the  subject  of  the  present  discussion. 

*  It  is  unnecessary  to  dwell  iipon  the  different  views  of  the  *  53 
case  presented  at  the  bar  by  the  counsel  for  the  Duke,  and 
presented  by  his  sister.  Lady  Harriet  Bentinck,  in  her  answer.  I 
can  myself  have  no  possibility  of  doubt  that  the  Duke  desired  that 
Lady  Harriet  should  know  every  thing  that  was  passing  in  his  own 
mind.  But  in  reality  that  was  not  done,  and  these  deeds  were 
executed,  no  doubt  retained  by  the  solicitor  of  the  Duke,  and 
neither  communicated  nor  their  effect  explained  or  stated  to  Lady 
Harriet,  antecedently  to  the  institution  of  this  suit.  The  truth, 
tlierefore,  was,  that  Lady  Harriet  was  never  placed  in  the  position 
in  which  it  is  clear  that  the  Duke  desired  that  she  should  be  placed, 
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and  considered  Uer  to  be  placed,  namely,  in  the  position  of  a  per- 
son having  the  absolute  ownership  of  the  fund,  and  left  at  liberty 
to  deal  with  the  whole,  or  any  part  of  the  fund,  in  such  manner  as 
she  should  think  right.  The  Duke,  by  his  agents,  controlled  the 
whole  of  the  disposition  of  the  fund.  Lady  Harriet  states  (of 
which  there  can  be  no  possibility  of  doubt)  that  she  herself  was 
entirely  ignorant  of  the  fact  that  she  had,  or  was  intended  to  have, 
any  absolute  interest  or  control  in  or  over  these  funds ;  and  that 
in  what  she  did  for  the  purpose  of  giving  effect  to  what  the  Duke 
originally  desired  should  bo  done,  but  which  he  had  been  told 
could  not  be  legally  done,  she  acted  merely  instrumentally  — 
merely  for  the  purpose  of  giving  effect  to  what  she  was  told  to  do  ; 
and  that  she  did  not  in  that  respect  exercise  any  control,  any  will, 
or  any  right  of  disposition.  The  Vhole  thing,  therefore,  was  in 
truth  an  arrangement  proceeding  and  emanating  wholly  from  the 
donee  or  owner  of  the  power  ;  and  it  assumed  that  shape  in  which 
it  is  quite  clear,  from  the  very  case  of  the  owner  of  the  power, 
that  he  was  advised  that  the  matter  could  not  be  supported. 
*  54  *  Without  further  dwelling  on  the  matter,  inasmuch  as 
your  Lordships  concur  in  opinion,  I  think  we  must  all  feel 
that  the  settled  principles  of  the  law  upon  this  subject  must  ber  up- 
held, namely,  that  the  donee,  the  appointor  under  the  power,  shall, 
at  the  time  of  the  exercise  of  that  power,  and  for  any  purpose  for 
which  it  is  used,  act  with  good  faith  and  sincerity,  and  with  an  en- 
tire and  single  view  to  the  real  purpose  and  object  of  the  power, 
and  not  for  the  purpose  of  accomplishing  or  carrying  into  effect 
any  bye  or  sinister  object  (I  mean  sinister  in  the  sense  of  its  being 
beyond  the  purpose  and  intent  of  the  power)  which  he  may  desiro 
to  effect  in  the  exercise  of  the  power.  I  think  it  would  be  en- 
dangering the  whole  of  the  established  principles  of  our  law  upon 
this  subject  if  we  were  to  permit  a  transaction  of  this  kind  to 
stand,  or  to  hold  that  it  is  a  transaction  which  can  be  reconciled 
with  the  faithful,  sincere,  just,  and  honest  exercise  of  the  power 
committed  to  the  appointor,  and  which  he  is  to  exercise  as  a  trus- 
tee. I  will  abstain  from  going  further  into  the  case.  I  think  your 
Lordships  will  concur  entirely  in  the  conclusion  which  has  been 
arrived  at  in  the  Court  below. 

But  there  is  that  point  to  which  reference  has  been  already  made. 
The  Court  below  has  rightly  set  aside  the  deed  of  appointment.  It 
is  wholly  unnecessary,  therefore,  to  refer  to  the  power  of  revocation  . 
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contained  in  that  deed.  But  that  deed  of  appointment  having 
been  set  aside  as  null  and  void,  it  is  possible  (on  which  no  opinion 
is  given  or  implied  by  the  House)  that  the  donee  of  the  power  may 
still  exercise  his  original  power.  And  therefore,  my  Lords,  in  con> 
firming  the  decree  which  sets  aside  the  deed  of  appointment,  it 
may  be  desirable  to  include  the  words  which  have  been  already 
suggested,  in  order  to  prevent  the  decree  being  used  here- 
after as  an  *  argument  that  will  bar  any  attempt  to  exercise  *  55 
the  power  by  the  Duke.  With  that  alteration,  I  should  move- 
your  Lordships  to  confirm  the  decree,  and  to  dismiss  the  appeal, 
which  must  be  dismissed,  I  think,  in  the  usual  manner,  namely, 
with  costs. 

• 

LoBD  Cranworth.  —  My  Lords,  upon  the  facts  as  they  have 
transpired  now,  from  the  answer  from  Lady  Harriet,  I  confess,  in 
concurrence  with  what  has  fallen  from  my  noble  and  learned  friend 
on  tlie  Woolsack,  that  I  do  not  entertain  a  particle  of  doubt.  The 
only  reason  why  I  rise  to  say  a  single  word  is  this,  that  if  the  facts 
had  been,  as  I  had  supposed  them  to  be  from  the  opening  of  Sir 
Hugh  Cairns,  namely,  that  the  Duke  had  said  to  Lady  Harriet,  "  I 
wish,  in  order  to  carry  into  effect  that  which  I  suppose  to  have 
been  our  father's  intention,  to  accumulate  one  moiety  of  this  fund, 
tlie  accumulation  to  continue  during  the  married  life  of  my  sister 
Mary ;  but  I  find  that  this  is  impossible.  I  shall  give  you  the 
whole.  Hake  it  entirely  your  own  ;  you  may  spend  it  all  yourself, 
or  you  may  accumulate  one  half  if  you  think  fit "  ;  if  that  had 
been  what  had  passed,  I  confess  (not  wishing  to  commit  myself  to 
any  point  that  does  not  arise  here),  as  at  present  advised,  I  should 
have  thought  that  was  a  perfectly  legitimate  mode  of  dealing  with 
the  fund. 

Lord  St.  Leonards.  —  My  Lords,  the  rules  on  this  subject  are 
so  well  settled  that  it  is  quite  unnecessary  to  go  through  any  au- 
thorities on  the  subject.  A  party  having  a  power  like  this  must 
fairly  and  honestly  execute  it  without  having  any  ulterior  object  to 
be  accomplished.  He  cannot  carry  into  execution  any  indi- 
rect object,  or  acquire  any  benefit  *  for  himself,  directly  or  *  56 
indirectly.  It  may  be  subject  to  limitations  and  directions, 
but  it  must  be  a  pure,  straightforward,  honest  dedication  of  the 
property,  as  property,  to  the  person  to  whom  he  affects,  or  attempts, 

'  to  give  it  in  that  character. 
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Now  here  it  isnmpossible  not  to  see  that  Lady  Harriet  was  made 
use  of,  not  only  as  an  intended  donee,  but  also  as  an  instrument, 
an  agent,  wholly  unconscious  of  the  real  character  of  the  donation, 
to  carry  into  execution  the  intentions  of  the  Duke.  If  you  look 
at  the  dates,  you  cannot  help  being  struck  with  them.  Temporary 
appointments  were  made  for  the  mere  purpose  of  keeping  the  thing 
alive,  so  as  to  prevent  the  property  resting  in  Lady  Mary,  if  she 
did  marry  contrary  to  the  wish  of  the  late  Duke.  Those  tempo- 
rary appointments  were  dated  in  September,  1854. 

Then  comes  an  extraordinary  letter  from  Mr.  Ellis  to  Lady  Har- 
riet, who  was  then  entitled  under  the  temporary  appointments. 
And  he  says,  that  he  does  not  believe  that  he  had  before  seen  her, 
or  had  any  conversation  with  her  on  the  subject,  and  that  his  only 
communication  was  this  letter  of  the  4th  October,  1854 :  ^^  Dear 
Madam,  I  have  the  honor  to  enclose  an  order  for  your  Ladyship's 
signature  ;  and  in  doing  so,  I  should  explain  that  the  Duke  lately 
executed  deeds  revocable  at  any  time,  but  under  which  no  pay- 
ments beyond  600/.  a  year  can  for  the  present  be  made  to  Lady 
Mary.  The  half-year's  dividend  on  21,400/.  three  and  a  quarter 
per  cents  will  this  month  be  paid  to  your  credit  by  the  trustees,  as 
well  as  680/.,  less  property  tax,  for  the  quarter's  double  annuity. 
The  arrangement  made,  which  will  be  completed  by  the  enclosed 
order  (setting  aside  and  making  a  fund  for  future  disposal)  has 
appeared  to  be  the  best,  if  not  the  only  mode  of  faithfully 
*  57  carrying  into  effect  the  *  late  Duke's  views  and  intentions." 
Then  there  is  an  order  enclosed,  which  she  signs,  being,  as 
she  tells  you  in  her  answer,  wholly  without  knowledge  that  she  had 
the  slightest  beneficial  interest  in  that  half  of  the  fund  over  which 
the  order  operates.  Then  that  order,  Uie  fund  having  been  invested 
in  the  names  of  the  three,  is  carried  further,  on  the  28th  October, 
1854,  by  an  arrangement  which  is  to  bind,  in  all  future  time,  that 
moiety. 

Then  what  comes  afterwards  ?  Why  the  absolute  appointment. 
But  the  Duke,  by  his  agents,  had  already  fixed  this  sum  as  an  ap- 
propriated fund,  not  for  Lady  Harriet,  but  for  Lady  Mary,  to  be 
tied  up  for  Lady  Mary,  so  as  to  prevent  her  from  marrying,  before 
the  actual  appointment  was  executed.  The  temporary  appoint- 
ments were  set  aside  after  tliis  order  for  the  investment  and  appro- 
priation of  the  money,  and  then  the  absolute  appointments  were 
executed  which  gave  the  property  in  form  absolutely  to  Lady  Har- 
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net — bnt,  mind,  not  in  form  even,  until  she  had  executed  that 
order  which  gave  the  warrant  to  the  bankers  to  continue  to  keep 
that  money  at  all  times  in  the  way  which  was  understood  between 
the  parties.  She  was  no  more  an  appointee  of  the  funded  property 
than  I  am.  She  was  an  agent,  or  a  hand,  made  use  of  for  the  pur- 
pose of  carrying  into  effect  what  might  be  a  very  proper  thing, 
for  any  thing  I  know,  on  the  part  of  the  Duke,  but  which  ho 
was  not  justified  in  doing  under  the  form  of  an  execution  of  the 
power. 

My  Lords,  I  confess  I  never  saw  a  more  naked  case.  There  is 
really  nothing  to  decide.  The  parties  have  shown  that  it  was  not 
a  real  transaction,  as  such  appointments  must  be  in  order  to  be 
valid,  but  that  it  was  a  transaction  founded  upon  an  intention  to 
give  one  half  absolutely,  and  no  more,  to  Lady  Harriet,  and  to 
make  her  the  instrument  of  tying  up  the  other  half  for  Lady 
*  Mary,  so  that  they  might  give  it  to  her  or  not,  just  as  *  58 
they  thought  proper,  afterwards.  There  is  that  account 
with  tho  bankers  marked  ^^  S,"  which  is  admitted  to  mean  ^'  Sis- 
ter's," and  which  we  know  means  Lady  Mary,  and  it  was  partially 
carried  to  that  account. 

Upon  the  whole,  therefore,  this  is  a  case  which  it  cannot  for  a 
moment  be  contended  that  the  appointment  is  good.  If  not  good 
for  the  moiety,  which  it  is  not,  then  it  cannot  be  good  for  the  other 
part ;  for  the  other  part  is  given  to  the  appointee  who  is  to  execute 
that  purpose,  which,  of  itself,  destroys  the  whole  appointment. 
I  think,  therefore,  the  case  is  perfectly  cleat ;  and  that  the  mo- 
ment you  understand  the  facts,  you  cannot  have  the  least  doubt 
about  it. 

The  difficulty  which  I  confess  I  felt  at  first,  was  on  the  power  of 
new  appointment,  as  to  whether  that  power  continues  or  not,  on 
which  I  decline  to  give  any  opinion.  I  think  it  is  quite  enough 
for  this  House  to  declare  that  it  is  a  void  appointment,  and  to  set 
aside  the  appointment,  but  unless  the  whole  case  can  be  raised  in 
argument,  so  as  to  put  an  end  to  the  question  as  to  the  power  of 
new  appointment,  I  think,  with  my  noble  and  learned  friend  on 
the  Woolsack,  that  we  are  not  at  all  called  upon  to  prejudge  that 
question.  And  I  widh  it  to  be  distinctly  understood  that  this 
House  gives  no  opinion  whatever  on  the  power  of  the  Duke  to 
execute  anew  the  power  of  appointment,  now  that  it  has  declared 
that  this  appointment  itself  is  void. 
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Lord  Chelmsford.  —  M7  Lords,  my  noble  and  learned  friends 
bave  so  entirely  expressed  my  viei^s  of  tbe  case,  tbat  it  is  not 
necessary  for  me  to  add  any  tbing  to  what  they  have  said,  and  in 
which  I  entirely  agree. 

*59  *  Mr,  Osborne  (^Mr.  Morris  was  with  him),  for  Lord 
Henry  Bentinck.  —  On  the  question  of  the  appointment  to 
him  of  the  two  sums  of  8000Z.  each,  the  appointment  to  him  of 
both  these  sums  is  valid.  The  Duke  and  Duchess  had,  under  the 
settlement  of  1795,  the  power  to  appoint  the  two  sums  of  40,000Z. 
each  among  the  younger  children  in  any  way  they  thought  fit. 
Lady  Mary  was  aware  that  if  her  marriage  took  place,  the  late 
Duke  would  leave  aw.ay  from  her  every  thing  in  his  power.  Under 
these  circumstances,  Lord  George  and  Lord  Henry  were  made  ap- 
pointees, and  Lord  George  being  dead.  Lord  Henry  became  the 
sole  appointee  of  the  fund,  and  there  is  nothing  to  prevent  him 
from  receiving  it  to  his  own  use.  The  fund  is  so  entirely  his  own, 
that  had  Lord  Henry,  after  the  appointment,  become  bankrupt,  his 
assignees  could  have  claimed  it.  That  is  a  test  of  the  effect  of  the 
appointment.  [Lord  St.  Leonards  read  a  part  of  Lord  Henry's 
answer,  in  which  he  said  that  in  all  the  matters  relating  to  these 
appointments  he  was  "  a  complete  dummy  "  in  the  hands  of  the 
late  Duke.  Lord  Chelmsford  read,  as  exactly  expressing  the 
point  of  the  case,  a  part  of  the  judgment  of  the  Master  of  the 
Bolls  ^  in  this  case.] 

*  60       *  The  Lord  Chancellor.  —  My  Lords,  this  case,  wllich  is 

now  presented  to  your  Lordships,  it  is  impossible  to  distfn- 

guish  in  principle  from  the  one  which  we  have  already  disposed  of. 

Indeed,  even  if  it  were  possible  to  make  a  distinction,  we  have 

^  **  If  he  [tbe  appoiDtee]  refuse  to  give  effect  to  the  wishes  of  the  appointor,  he 
gets  what  it  was  never  intended  he  should  haye,  and  enjoys  property  which,  if 
hi9  conduct  could  have  been  foreseen,  might,  and  probably  would,  have  been 
given  to  another.  But  the  case  is  exactly  the  same,  whether  the  consent  or  the 
agreement  to  act  as  desired  be  given  or  entered  into  before  or  after  the  appoint- 
ment. The  Court  also  would  be  placed  in  this  dilemma :  if  it  did  not  enforce 
compliance  with  the  wishes  of  the  appointor,  it  would  be  sanctioning  the  ap- 
pointee in  taking  property  never  intended  for  him ;  and  if  this  Court  were  to 
enforce  it  as  binding  in  conscience  on  the  appointee,  the  Court  would  enforce 
the  execution  of  a  power  in  favour  of  persons  who  were  not  the  objects  of  it.**  — 
31  Beav.  541. 
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facts  in  this  case  which  negative  all  possibih'ty  of  upholding  this 
appointment  of  the  Duke.  The  facts  are  plainly  and  distinctly 
admitted  by  the  appellant ;  and  it  is  no  more  than  we  should  all 
have  expected  from  distinguished  persons  occupying  the  high  posi- 
tion which  the  parties  to  this  cause  do,  that  they  should  come  be- 
fore a  Court  of  justice  with  a  clear  and  explicit  statement  of  the 
real  facts  of  the  case.  They  have  done  so,  and  there  is  no  contro- 
versy about  those  facts ;  but  principles  of  law,  established  for  a 
long  period  of  time,  compelled  the  Court  to  take  a  different  view 
of  the  legal  effect  of  those  facts  from  the  view  which  was  enter- 
tained by  the  parties  themselves.  They  have  been  mistaken  in 
their  view  of  the  law ;  they  believe  that  they  had  a  right  to  do 
that  which  they  have  done,  and  therefore  they  honestly  did  it ;  but 
they  had  no  right  to  do  that  which  they  have  done ;  and  your 
Lordships  'would  throw  the  whole  subject  of  the  law  of  appoint- 
ments into  the  greatest  confusion  if  any  doubt  were  permitted  to 
remain  for  a  moment  with  respect  to  the  principles  which  are  ap- 
plicable to  this  c^se.  It  was  from  this  conviction  that  your  Lord- 
ships have  felt  yourselves  bound  to  interfere,  and  to  put  it  to  the 
learned  counsel  for  the  appellant,  whether  they  will  argue  against 
those  established  rules.  I  must,  therefore,  my  Lords,  move  that 
this  appeal  also  be  dismissed,  and  be  dismissed  with  costs. 

Lord  Cbanworth.  —  My  Lords,  I  have  nothing  to  add  to  what 
has  been  said  by  my  noble  and  learned  friend.     I  come  to 
the  conclusion  *  here,  as  a  matter  of  fact,  that  all  the  parties    *  61 
knew  pevtecilj  well  from  the  beginning  for  what  purpose 
this  sum  of  8000Z.  was  appointed. 

Lord  St.  Leonards.  —  My  Lords,  I  think  the  case  a  great  deal 
too  clear  to  require  any  further  observations. 

The  following  order  was  afterwards  entered  on  the  Journals  :  — 
Ordered,  That  the  order  of  the  Lords  Justices  of  the  2d  of  May, 
1863,  be  affirmed,  with  the  following  variation,  viz. :  after  the 
words  ^^  and  their  Lordships  do  declare,"  and  before  the  words 
"  that  the  two  appointments  in  the  pleadings  mentioned,"  insert 
''  without  prejudice  to  any  question  as  to  any  future  exercise  of 
the  powers  of  appointment " ;  and  that  the  order  of  the  Lords 
Justices  of  the  5th  of  December,  1863,  be  affirmed  ;  and  that  the 
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three  petitions  and  appeals  be  dismissed ;  and  that  the  appellants 
in  the  said  appeals  respectively  do  pay  to  the  said  respondents 
respectively,  who  have  answered  the  said  respective  appeals,  the 
costs  incurred  by  them  in  respect  of  the  said  appeals. 

Lords'  Journals,  7th  April,  1864. 


*  62  •  DELACHEROIS  v.  DELACHEROIS. 

IS62.    Jalj  7,  8.     1863.    Jane  29,  SO ;  July  2.     1864.    luCaj  10 ;  Jul/  20. 

Daniel  Delacherois,  Plaintiff  in  Error. 
Nicholas  Delacherois,  Defendant  in  Error, 

Manor.    Demesne  Lands.    Demise.    Reunion.    Purchase.    Escheat. 

The  demenie  lands  of  a  manor  previouslx  granted  in  fee  do  not  become  reunited 
to  the  manor,  if  purchased  by  the  lord,  as  they  would  do  if  they  had  reverted 
to  him  by  escheat 

If  the  demesne  lands  of  a  manor  are  treated,  in  a  conveyance  of  them  in  fee,  as 
a  distinct  property,  as,  for  instance,  being  conveyed  by  the  lord  in  fee  without 
being  accompanied  by  a  declaration  of  the  feoffor's  title  as  lord,  or  being  de- 
scribed as  lands  held  of  the  manor,  but  only  as  lands  situate,  lying,  and  being 
within  the  manor,  they  are  severed  from  the  manor,  and  cease  to  form  part  ot 
it,  although  the  rents  and  dues  may  remain. 

On  repurchase,  by  the  lord,  of  the  fee  simple,  he  will  hold  them  of  the  chief 
lord. 

They  will  not,  on  such  repurchase,  again  form  part  of  the  manor,  so  as  to  paas 
under  that  description  made  in  a  will  dated  anterior  to  the  purchase. 

In  the  reign  of  Charles  I.,  a  grant  was  made  by  patent  to  Viscount  Montgomery 
of  a  manor  to  be  held  in  fee  and  common  socage,  with  power  to  create  as 
many  separate  manors,  and  to  appoint  as  many  tenemental  lands  to  each  man- 
or as  the  grantee  should  think  fit,  and  also  with  license  to  grant  in  fee  simple 
or  for  lesser  estates  any  of  the  lands  belonging  to  such  manors,  to  be  held 
thereof  respectively  by  suit  of  Court,  and  such  other  services  or  rents  as  he,  his 
heirs,  &c.  should  think  fit,  non  obstante  the  Statute  Quia  Emptores.  This 
patent  was  validated  and  confirmed  by  Acts  of  the  Irish  Parliament  The 
heir  of  the  grantee,  in  the  year  1721,  granted  by  indenture  of  lease  and  re- 
lease to  A.,  in  fee  farm,  certain  of  the  tenemental  lands  of  the  manor.  They 
were  described  as  "  situate,  lying,  and  being  in  the  manor,"  and  were  to  be 
held  at  a  rent  of  62.  suit  and  service  to  the  manor,  payment  of  small  sums  for 
leet  money,  and  an  obligation  to  grind  corn  at  the  manor  milb ;  performance 
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of  each  of  which  things  was  secured  by  covenant ;  and  the  grantor  also  reserved 

a  power  of  dbtress :  — 
Edd,  that  the  lands  thus  granted  out  were  severed  from  the  manor. 
In  March,  1836,  the  owner  of  the  manor  executed  a  will  devising  "  the  manor  " 

to  the  younger  of  his  two  nephews.    In  1842  he  purchased  the  tenemental 

lands  which  had  been  granted  out  in  1721.  He  died  in  October,  1850,  without 

having  altered  or  republished  his  will :  — 
*  HAl,  that  these  lands  were  not  by  the  purchase  reannezed  to  the  manor   *  68 

so  as  to  pass  by  the  will,  but  devolved  upon  the  testator's  heir  at  law. 

By  letters  patent,  dated  11th  October,  2  Charles  1,  the  king 
granted  to  Hugh  Viscount  Montgomery,  his  heirs,  &c,  to  be  held 
in  fee  and  common  socage,  certain  territories  and  lands  "  in  the 
baronies  of  Clandeboye  and  Ards,  in  the  county  of  Down  (amongst 
wluch  were  the  lands  of  Ballyhayes),  constituting  the  manor  of 
Donaghadee,  otherwise  Montgomery,  with  power  to  create  as  many 
separate  manors  as  he  should  think  fit,  and  to  appoint  as  many 
tenemental  lands  to  each  manor,  &c,,  and  with  license  to  grant  in 
fee  simple,  or  for  lesser  estates,  any  of  the  lands  belonging  to  such 
manors,  to  be  held  thereof  respectively  by  suit  of  court,  and 
such  other  services  or  rents  as  he,  his  heirs,  &c,  should  think 
fit,  the  Statute  of  Quia  JEmptoreSy  or  any  other  law,  &c.  notwith- 
standing." 

This  grant  (with  many  others  of  a  similar  kind)  was  confirmed 
(with  the  rum  obstante  clause  expressly  included)  by  Acts  of  the 
Parliament  of  Ireland. 

Yiscount  Montgomery  died,  leaving  a  son  Hugh,  who  in  July, 
1661,  was  created  Earl  Mount  Alexander. 

Henry,  the  third  Earl  of  that  title,  became  lord  of  the  manor, 
and  his  son  Thomas,  afterwards  the  fifth  Earl,  joined  in  1721  in 
an  indenture  of  lease  and  release,  and  thereby  granted  in  fee  farm 
to  one  Luke  St.  Lawrence,  of  Dublin,  ^^  the  town  lands  of  Bally- 
hayes with  the  rectorial  tithes  thereof,  situate,  lying,  and  being  in 
the  manor  of  Donaghadee,  in  the  barony  of  Ards,  in  the  county 
of  Down,"  at  a  rent  of  6Z.,  suit  and  service  to  the  manor,  pay- 
ment of  small  sums  for  leet  money,  and  the  obligation  to  grind 
com  at  the  manor  mills,  performance  of  each  of  which 
things  was  secured  by  covenants  on  the  *  part  of  the  tenant ;  *  64 
and  there  was  also  reserved  to  the  grantor  and  his  heirs 
a  power  of  distress  for  default.  There  were  then  covenants  for 
title  on    the    part  of    the    grantors.    The  lands  tlius  granted 
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afterwards  came  into  tlie  possession  of  Mr.  Joseph  Hoare  Brad*- 
shaw. 

In  1775,  by  a  partition  deed  made  between  Samuel  Delacherois 
and  Nicholas  Grommelin,  to  whom  these  estates  had  come  under 
the  will  of  the  widow  of  the  fifth  Earl,  the  manor  of  Donaghadee 
became  vested  in  Delacherois,  whilst  the  fee  farm  rent,  reserved  by 
the  deed  of  1721,  and  the  mill  of  Donaghadee,  and.  some  other 
parts  of  the  property  became  vested  in  Grommelin.  This  Samuel 
Delacherois  was  succeeded  by  his  son  and  heir,  Daniel,  who  died 
intestate,  leaving  two  sons,  Daniel  (called  in  this  suit  ^^  the  testa- 
tor ")  and  Samuel,  and  a  daughter  named  Mary.  Samuel  died 
early  in  1836,  leaving  two  sons,  Nicholas  and  Daniel.  The  testa- 
tor, by  a  will  dated  in  March,  1836,  devised  all  his  real  estates  to 
his  sister  Mary  for  life,  with  remainder  to  the  use  of  such  of  his 
nephews,  sons  of  his  late  brother  Samuel,  as  his  said  sister  should 
by  deed  or  will  appoint,  for  the  life  of  such  nephew,  remainder  to 
the  use  of  the  first  and  other  sons  of  such  nephew  in  tail  male, 
&G.  In  1842  the  testator  purchased  from  Mr.  Hoare  Bradshaw 
the  estate  in  Ballyhayes,  granted  by  the  deed  of  1721.  The  con- 
veyance was  in  the  common  form  to  a  purchaser.  The  lands  were 
described  as  *'  situate  and  being  in  the  manor  of  Donaghadee,  in 
the  barony  of  Ards  and  county  of  Down."  The  testator  died 
(without  having  republished  or  made  any  alteration  in  his  will), 
on  the  1st  October,  1850.  The  sister  entered  into  possession,  and 
made  her  will,  dated  4th  June,  1852,  whereby,  after  reciting  this 
power  of  appointment,  she  appointed  her  younger  nephew,  Daniel 
(the  plaintiff  in  error),  to  take  all  the  real  estate  of  her  late 
*  65  brother  in  the  manner  described  in  his  will.  Mary  *  Dela- 
cherois died  10th  March,  1854,  and  the  nephew,  Daniel, 
then  entered  into  possession. 

In  1856,  Nicholas  Delacherois,  the  elder  of  the  two  nephews, 
brought  an  action  of  ejectment  against  his  brother  Daniel,  claim- 
ing to  be  entitled,  as  heir  at  law,  to  the  lands  of  Ballyhayes,  which 
he  contended  had  not  been  disposed  of  by  the  will  of  the  testator, 
for  that  they  were  purchased  by  the  testator  after  the  date  of  his 
will  (which  was  executed  before  the  passing  of  the  Wills  Act), 
and  that,  consisting  as  they  did,  of  tenemental  lands  which  had 
been  severed  /rom  the  manor,  they  did  not  pass  by  the  general 
devise  of  "  the  manor." 

The  cause  was  tried  before  Mr.  Justice  Ball,  at  the  summer 
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assizes  of  1856,  for  the  county  of  Down,  when,  on  the  learned 
Judge's  direction,  the  jury  found  a  verdict  for  the  plaintiff,  Nicho- 
las Delacherois.  On  a  bill  of  exceptions,  tendered  by  the  defend* 
ant,  the  Court  of  Common  Pleas  held  the  direction  to  be  right, 
which  holding  was  afterwards  confirmed  by  a  majority  of  Judges 
in  the  Exchequer  Chamber.  Lord  Chief  Baron  Pigot  dissented, 
being  of  opinion  that  *^  the  grant  of  1721,  reserving  services,  re- 
tained, by  means  of  those  services,  the  lands  in  connection  with 
the  manor,  and  this  the  law  allowed  because  the  statutes  of  Quia 
Emptores  and  De  Prerogativd  Regis  did  not  apply." 
The  present  proceeding  in  error  was  then  brought. 

The  Judges  were  summoned,  and  Lord  Chief  Baron  Pollock, 
Mr.  Justice  Williams,  Mr.  Justice  Willes,  Mr.  Baronv  Bramwell, 
and  Mr.  Justice  Blackburn  attended. 


Sir  S.  Cairns  and  Mr.  Hugh  Law  (of  the  Irish  bar),^— JKr.  (7. 
HaU  was  with  them,  for  the  plaintiff  in  error.  — This  case 
must   be  discussed  without  reference  to  the  *  restrictions    *66 
imposed  by  the  Statute  Quia  UmptoreSy  for  the  non  obstante 
clause  in  the  original  grant  from  the  Crown  has  been  adopted  and 
confirmed  by  the  Irish  statutes. 

The  lands  purchased  between  the  date  of  the  will  and  the  death 
of  the  testator  passed  by  the  general  devise  of  the  manor,  for  by 
that  purchase  they  had  become  reunited  to  the  manor.  There  is 
no  doubt,  indeed  it  was  admitted  in  the  Court  below,  that  if  they 
had  reverted  to  the  lord  by  escheat  they  would  have  passed,  Brun- 
her  V.  Cook^  Brett  v.  Rigden^  Sheppard's  Touchstone,*  but  it  was 
denied  that  purchase  had  the  same  effect  as  escheat.  In  judgment 
in  the  Court  below  these  demesne  lands  were  spoken  of  as  having 
been  severed  from  the  manor.  That  is  incorrect.  The  lands 
themselves  were  demised  in  fee,  but  they  continued  to  be  held  of 
tiie  manor,  were  subject  to  suits  and  services,  and  retained  all  the 
characteristics  of  demesne  lands  of  the  manor.  The  seigniory  was 
still  in  the  lord,  though  the  profitable  use  of  the  lands  was  in  the 
tenant.     There  is  no  ground  for  saying  that  there  is  a  distinction, 

>  11  Mod.  121,  129 ;  Fitzg.  225,  281,  nom.  Hunter  v.  Coke,  1  Salk.  237,  238, 
Dom.  Broncker  o.  Coke,  Holt,  247,  248. 

•  Plowd.  340. 

*  Preston's  ed.  e.  23,  p.  439. 
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in  raferenoe  to  the  reunion  of  tbe  lands  witb  the  nus 
tenemental  lands  escheated  to  the  lord,  and  each  Unds  purchased 
b;  him.  A  manor  consists  of  demesne  lands  and  of  tenemental 
lands.  Tlie  first  are  those  which  lie  retains  in  his  own  hands  for 
liis  own  use,  the  others  are  Uiose  which  he  demises  to  tenants  to 
hold  of  his  manor,  Spelman '  cited  in  Cruise,'  but  the  whole  consti- 
tutes his  domtnium  or  lordship,  Co.  Litt.,'  Wright's  Tenures.* 
*  67  *  Wlioro  the  lord  creates  a  tenancy  of  anjr  part  of  the  de- 
mesne lands  to  be  holden  of  his  manor,  the  (2t>fn«tKn«  utQe  is 
with  the  tenant,  but  the  seigniory  remains  with  the  lord,  and  when 
that  tenancy  is  put  an  end  to  by  escheat,  forfeiture,  surrender,  or 
grant,  the  lands  revert  to  what  tliey  were  at  the  beginuiog,  and 
form  the  demesne  lands  of  the  manor.  If  tliis  was  not  so,  this 
singular  consequence  would  follow,  that  if  the  tenant  conveyed  to 
a  stranger,  the  lands  would  still  remain  tenemental  lands  of  tlie 
manor;  but  if  lie  reconveyed  them  to  tlie  lord,  they  would  loee 
that  character.  Such  an  inconsistency  of  result  cannot  happen. 
Mr.  Preston  in  every  instance  treats  tenemental  lands,  whetlier 
purchased  or  escheated,  as  identical  in  character,  Preston.^  He 
Bays ;  "Lands  which  become  part  of  a  manor  by  an  escheat,  or  by 
purchase,  after  the  publication  of  a  will,  will  pass  as  part  of  the 
manor."  Not  only  in  his  original  works,  but  in  the  notes  to  Shep- 
pard's  Touchstone  does  he  state  that  tenemental  lands  purchased 
by  the  lord  become  part  of  the  manor.  Thus,  Slieppard  says :'  "  If 
there  be  lord  and  tenant,  and  the  lord  purchase  the  tenancy ;  by 
this  means  the  services  are  released  and  extinct  in  tbe  law."  To 
which  Mr.  Preston  adds :  "  And  the  lands  become  parcel  of  the 
manor,  and  pass  under  that  denomination,  and  may  pass,  inclu- 
sively with  the  mauor,  by  a  will  made  prior  to  the  purchase  of  the 
tenancy."  Roe  v.  Weffff '  distinctly  established  that  doctrine,  and 
o,  "~-7  T.  Dudley  *  proceeded  on  tlie  same  principle.  Of  course 
only  take  place  where  the  two  estates,  that  of  the  lord  and 
rchased  by  him,  are  of  the  same  nature  as  stated  by 
n  Leach,  M.  R.,  in  Bingham  v.  Woodgate."    That  was  the 

TOC  Manerium.     See  also  Spelm.  <hi  Fends,  ch.  I,  Posth.  Works,  p.  1, 
rol.  1.  p.  30,  tit.  Tenures,  White's  ed 
,  Butler's  note,  No.  TT. 
i. 

tu  CoDTeranc.  29,  30. 

icbs.  c.  19,  p.  334.  *  IS  Tea.  167. 

t.  708.  •  1  Bqm.  klLii. 
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case  of  a  lord  *of  a  manor  who  had  purchased  some  of  the  *  68 
customary  tenements  of  the  manor.  His  Honour  said  :  ^'  If 
the  lord  had  been  seised  of  the  fee  of  the  manor,  then  the  union 
would  have  extinguished  the  customary  tenement.  But  extin- 
guishment takes  place  only  where  the  two  estates  have  the  same 
duration.  The  lord  being  tenant  for  life,  the  effect  was  to  suspend 
tlie  seigniory-during  the  life  of  the  lord,  for  a  man  cannot  at  the 
same  time  be  lord  and  tenant.  But  at  the  death  of  the  lord  the 
seigniory  was  revived,  and  the  fee  of  the  customary  tenements 
descended  to  his  heir  at  law."  It  would  be  suspended  where  the 
purchaser  had  only  an  undivided  part  or  share,  in  the  manor  or 
tenancy ;  but  when  both  parts  came  into  the  same  hands  the 
seigniory  would  revive,  Viner's  Abridgment,^  Gilbert  on  Rents,* 
Comyn's  Digest ;  *  or  when  the  purchaser  does  not  have  the  abso- 
lute fee  simple  in  both  manor  and  tenancy.  Go.  Litt.,^  Brooke's 
Abridgment,^  Viner's  Abridgment.^ 

AnonymoiLS^  which  is  in  fact  the  case  known  as  Sutton  v.  Gifford, 
proceeded  on  the  principle  that  the  purchase  by  the  lord  of  the 
tenemental  lands  held  of  the  manor,  reunited  the  lands  to  the 
manor,  and  Yiner^  so  treats  it.  So  in  Mountague^s  Case^  Sir  E. 
Hountague  being  seised  in  fee  of  the  manor  of  Warkton  held  in 
eapite  of  the  Grown,  purchased  seven  acres  in  Oldfield  which  were 
held  of  that  manor  in  socage,  and  the  Ghief  Justices  and  Ghief 
Baron  held  that  thereupon  the  seven  acres  were  held  ^^  of  the  King 
m  eapite,  as  the  said  manor  of  Warkton  is  held."  Again,  in 
0re9wer8  Ca%e^^  some  *  grounds  called  Snoxhill  were  held  *  69 
of  the  manor  of  Pallingfold,  which  manor  was  itself  holden 
of  the  manor  of  Gomeshall,  Tower  Hill.  This  latter  manor  was 
granted  by  Henry  VIII.  to  Sir  E,  Walsingham,  to  be  held  by 
knight  service  in  eapite.  Sir  E.  Walsingham  sold  it  to  Sir  E. 
Bray,  who  afterwards  purchased  the  moiety  of  the  manor  of  Pal- 
lingfold, and  the  lands  of  Snoxhill.    His  son  and  heir,  to  whom 

^  Yin.  Abr.  Extinguishment  (E),  pi.  2,  6. 

'  Page  183. 

'  SaspenBion  (F). 

*  148  ft. 

*  Extinguishment,  pi.  48. 

*  Yin.  Abr.  Manor  (N)^  pi.  2,  4 ;  citing  Bro.  Abr.  Release,  pi.  86,  96. 

*  Sav.  21. 

*  Yin.  Abr.  Manor  (C),  pL  8.  -  »  p.  Moore,  729. 

*  Ley,  63. 
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these  possessions  descended,  purcbased  the  other  moiety  of  the 
manor  of  Pallingfold,  and  afterwards  enfeoffed  Walter  Greswel  of 
the  lands  called  Snozhill.  Popham  and  Anderson,  Chief  Justices, 
held  that  Snozhill  was  holden  in  capite.  It  is  impossible  that  this 
change  of  tenure  could  have  taken  place,  except  through  tlie  abso- 
lute reunion  or  reincorporation  of  the  lands  of  Snoxhill  with  the 
manor,  on  the  purchase  of  those  lands  by  the  owner  of  the  manor. 
And  in  Button  v.  Qifford^  Chief  Baron  Manwood  expressly  says, 
that  ^^  after  the  purchase  of  the  tenancy,  the  tenancy  is  become 
parcel  of  the  manors,  and  holden,  as  the  manors  were,  of  the  King 
tn  capites  The  expression  of  the  Master  of  the  Bolls  in  Bingham 
y.  WoodgaJte^  is  therefore  fully  Warranted  by  the  old  authorities, 
and  what  was  said  there  was  afterwards  adopted  by  Mr.  Justice 
Pattesou  in  Graham  v.  Jackson? 

There  can  be  no  doubt  that  there  can  be  a  surrender  or  resigna* 
tion,  and  consequent  extinguishment  of  a  tenancy  in  fee,  Bractou,* 
who  states  the  rule  quite  in  accordance  with  the  settled  principles 
of  the  old  feudal  law.  Mr.  Baron  Greene,  in  the  Court  below, 
misapprehended  the  real  meaning  of  Fleta,^  when  be 
*  70  *  took  the  distinction  that  "  the  lord  coming  in  by  escheat 
does  not  take  as  the  heir  or  assignee  the  estate  which  the 
ancestor  or  assignor  had,  but  in  substitution  of  the  heir."  The 
words  fit  reversio  in  the  passage  cited,  do  not  mean  that  the  lord 
has  t'le  reversion,  but  that  the  tenant  returns  the  land,  that  which 
had  been  granted  out,  in  other  words,  effects  a  return  or  rever- 
sion of  it. 

This  is  shown  by  Brooke,^  where  it  is  said  that  if  the  tenant 
disclaims,  the  lord  is  out  of  possession,  and  nothing  remains  of  the 
right  jto  the  seigniory,  except  for  the  lord  to  have  a  writ  of  escheat 
to  recover  Uie  land.  Without  a  disclaimer,  the  lord  continues 
owner  of  the  laud,  subject  only  to  the  tenancy,  which  being  brought 
to  an  end,  he  is  owner  of  the  whole  as  before.  And  in  Domesday 
Book,®  this  is  shown  in  the  case  of  property  of  St.  Mary,  Win- 
chester, where  a  restoration  of  tenemental  lands  of  a  manor  made 

•  1  Rubs.  &  M.  32. 

•  6  Q.  B.  834. 

•  Lib.  IL  c.  8,  §  4. 

•  Dominus  loco  hceredis  etiam  haberipoierit  cuiper  modum  donoHonis  JU  reversio 
eujuscunq :  ten.    Fleta,  lib.  6,  c.  1,  §§  18,  19,  p.  372,  Selden's  ed. 

'  Bra.  Abr.  tit.  DiBclaimer,  pi.  54. 

•  Wiltshire  Div.  14,  pi.  1. 
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them  again  part  of  the  manor.  The  dictum  of  Anderson  in  Thet- 
ford  v.  Thetford^  ^'  that  if  one  seised  of  a  manor  maketh  a  feoff- 
ment in  fee  of  a  part  of  demesnes,  and  afterwards  repurchaseth 
them,  and  then  makes  a  feoffment  of  the  whole  manor,  the 
demesnes  repurchased  will  not  pass  thereby,"  is  contrary  to  the 
judgment  of  Chief  Baron  Man  wood  in  the  previous  case  of  Bv^Um 
V.  Gifford,^  Nor  does  Periam  appear  to  agree  with  Anderson  in 
Thetfard  v.  Thetford^  and  the  case  was  not  then  adjudged,  but  was 
adjourned,'  and  there  is  no  further  trace  of  it.  In  Brooke's 
Abridgment,^  it  is  said  that  ^^  if  a  lease  for  life  or  gift  in  tail  be 
made  of  parcel  of  a  manor,  there,  during  this  interest,  the 
land  is  not  parcel  of  the  manor  *  in  possession,  but  the  rever-  *  71 
sion  is  parcel  of  the  manor."  In  commenting  on  this  passage, 
Mr.  Baron  Greene  said,  ^'  no  doubt  if  a  particular  estate  be  granted 
of  lands  parcel  of  a  manor,  such  lauds  are  reannezed  to  the  manor 
after  the  determination  of  the  particular  estate."  This  concedes 
the  whole  question.  It  cannot  be  material  how  such  determina- 
tion of  the  particular  estate  is  effected.  The  case  of  ffolmes  t. 
Sanby  ^  is  not  an  authority  the  other  way,  for  it  depended  entirely 
on  the  fact  that  there  could  be  no  complete  union  of  estates,  for 
one  was  in  tail  and  the  other  in  fee. 

The  observations  made  in  the  note  to  Dimes  v.  Arden  ®  were 
carried  in  the  Court  below  much  further  than  the  learned  writer 
ever  intended.  In  pointing  out  that  lands  might  be  reannezed  to 
a  manor  by  '^  an  escheat  in  fee  simple,  or  the  determination  of  the 
particular  estate,"  the  writer  did  not  intend,  as  in  the  Court  below 
it  was  supposed,  that  ^'  in  those  ways  only  "  could  lands  once  sev- 
ered be  reannezed.  Nor  does  the  note  suggest  how  this  ^^  deter- 
mination of  the  particular  estate  "  must  take  place,  or  pretend  to 
ezclude  purchase  from  the  modes  of  effecting  such  a  determina- 
tion. 

The  case  of  Mountjoy  ^  was  referred  to  on  the  other  side  for  this 
dictum,  ^^  And  as  to  the  case  of  escheat  of  a  tenancy,  it  was  agreed 
for  good  law.  For  the  act  of  law,  or  of  God,  will  not  prejudice 
any  one.  But  if  the  lessor  had  purchased  the  tenancy,  it  would 
be  otherwise,  for  that  which  is  purchased  is  not  parcel  of  the 

^  1  Leon.  204,  pi.  2S8.  ■  1  Sid.  2S4. 

'  Sav.  21.  *  6  Nev.  &  M.  499,  n. 

*  Leon.  204.  '  5  Rep.  4,  6  a. 

*  Bro.  Abr.  tit.  Comprise,  pL  19. 
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manor,  because  he  acquires  it  by  his  own  acL"  Bat  that  is  not  a 
doctrine  of  general  law,  bat  is  only  a  dictum  applicable  under  the 
special  circumstances  of  that  particuhtr  case.  The  case  of 
*72  Temple  v.  Cooke^  was  likewise  mistaken  *  in  the  Court  be- 
low. At  first  it  was  supposed  to  be  the  same  as  that  stated 
in  Jenkins's  Centuries;'  but  it  is  clear  that  they  hare  no  relation 
to  each  other.  In  Temple  y.  Cooke,  the  only  point  decided  was  on 
whom  the  duty  lay  of  pointing  out  to  the  sheriff  the  particular 
lands  of  which  partition  was  to  be  made.  In  Jenkins's  Centuries 
the  case  was  represented  as  having  decided  that  A.  on  purchasing 
a  manor  did  not  thereby  obtain,  as  part  of  the  manor,  lands  pre- 
viously purchased  by  B.,  which  had  been  holden  of  the  manor. 
The  two  things  have  no  relation  to  each  other,  and  the  dictum  in 
Jenkins  is  without  warrant  of  authority. 

The  dictum  in  Mountjoy*B  Case,^  which  was  not  necessary  for 
the  decision  of  that  case,  and  the  passage  in  Jenkins's  Centuries,^ 
plainly  erroneous  if  pretended  to  be  founded  on  Temple  v.  Cooke^ 
seem  therefore  to  be  tlie  only  authorities  directly  in  point  in  sup- 
port of  tiiis  judgment,  while  the  principles  of  our  laws  and  even 
those  of  Scotland  and  of  the  Continent,  where  the  feudal  law  has 
been  more  strictly  followed,  are  all  adverse  to  it.^ 

1863.    Jane  29. 

The  Solicitor' General  (Sir  E.  Palmer^  and  Mr.  Whitende  (of 
the  Irish  bar),  with  whom  was  JUr,  Dart,  for  the  defendant  in 
error.  —  No  manor,  properly  speaking,  was  created  in  this  ease. 
After  the  Statute  of  Quia  JSmptores  the  King  had  no  power  to  cre- 
ate a  manor ;  he  could  not  dispense  with  this  statute ;  and  the 

effect  of  the  confirming  statutes  of  the  Irish  Parliament, 
*  78    passed  with  respect  to  these  grants,  *  was  merely  that  of 

quieting  possessions,  but  did  not  extend  to  validate  any  thing 
which  bad  been  done  without  authority  of  law.^ 

*  Dyer,  265  b.  •  Page  232,  pi.  4.  •  5  Rep.  6  b. 

*  Page  232,  pL  4.  •  Dyer,  265  b. 

*  Menzies  on  Conv.  495 ;  Erak.  Inst.  384,  §  19 ;  Bell,  Comm.  683 ;  Dalrym. 
Fend.  Ten.  242 ;  Chopin,  Traite  de  Fiefs,  fit  II.  No.  25.  Co.  Copyholder,  §  11, 
et  seq. 

^  This  point  was  argaed,  and  Stradling  v.  Morgan,  Plowd.  204 ;  Hawkins  o. 
Gathercole,  6  De  6.,  M.  &  6.  1 ;  Attorney-General  v.  Wyggestbn  Hospital,  12 
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There  is  not  here  any  evidence  that  if  a  manor  of  Donaghadee 
existed,  these  lands  were  held  as  of  that  manor.  There  was  no 
tenure  of  that  kind  declared  by  the  fee-farm  grant  of  1721.  It 
was  an  absolute  alienation  of  the  fee  simple  of  the  lands  without 
any  declaration  of  a  power  to  make  the  grant  in  virtue  of  any 
special  right,  or  of  the  lands  being  granted  or  held  in  any  special 
character.  There  was  a  mere  reservation  of  a  perpetual  rent, 
with  a  power  of  distress,  and  charges  of  a  certain  kind  were  fixed 
on  the  property,  and  there  were  covenants  by  the  lessee  to  pay  the 
rent  and  to  bear  the  charges.  There  is  nothing  to  show  that  the 
lands  were  granted  by  the  Earl  Mount  Alexander  and  his  son,  in 
relation  to  their  rights  in  the  manor,  or  that  the  lands  were  held 
of  the  manor,  or  owed  suit  and  service  to  the  manor ;  it  was  only 
stated  that  they  were  situate,  lying,  and  being  within  the  limits  of 
it  Even  if  that  deficiency  had  been  supplied  in  the  conveyance, 
it  would  not  have  preserved  to  the  lands  their  original  character. 
If  the  lord  of  a  manor  conveys  customary  estate  to  the  tenant,  ho 
cannot  reserve  to  himself  the  ancient  services ;  for  the  tenant  by 
reason  of  the  Statute  of  Quia  Emptorts  must  then  hold  of 
the  superior  lord,  Bradihaw  v.  Lawson}  *  There  was  here  *  74 
nothing  but  a  mere  personal  contract  with  covenants  for  its 
performance,  so  that  whatever  had  been  the  character  of  these 
lands  up  to  that  time,  they  then  became  wholly  severed  from  the 
manor.  There  is  certainly  a  covenant  by  the  tenant  to  grind  his 
corn  at  the  mill  of  Donaghadee  ;  but  that  mill  itself  was  in  1775, 
by  the  deed  of  partition,  severed  from  the  manor,  so  that  the  cov- 
enant to  grind  corn  there  ceased  to  have  any  relation. whatever  to 
manorial  services. 

Then,  as  to  the  third,  which  is  the  chief  point  in  the  case.  Assum- 
ing that  there  was  a  manor,  assuming  these  lands  originally  to 
have  formed  part  of  the  manor,  still  on  their  demise  in  1721  they 
were  severed  from  it,  and  on  their  purchase  by  the  lord  of  the 
manor  in  1842  they  did  not  become  reunited  to  the  manor  and 

BeaY.  113 ;  and  Doe  v.  Dayidflon,  2  M.  &  S.  175 ;  were  cited.  (See  also  Ewart 
V.  Gfaham,  7  H.  L.  Cas.  831.)  Questions  tbereon  were  put  to  the  Judges,  who 
answered  them,  but  the  judgment  of  the  House  proceeded  on  the  assumption 
that  there  was  a  manor  to  which  th^se  lands  were  attached,  and  that  the  real 
point  for  decision  was,  whether  after  such  a  severance  as  had  been  effected  b^ 
the  grant  of  1721,  the  lands  became  reannexed  to  and  formed  part  of  the  manor 
bj  the  purchase  of  1842. 
»  4  T.  R.  443. 
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form  part  of  it,  so  as  to  pass  hj  the  general  devise  of  the  manor 
in  the  will  executed  in  1836. 

The  references  to  the  laws  of  feuds  and  to  the  feudal  laws  of 
other  countries  are  inapplicable  here.  A  grant  of  tlie  lands  in  fee 
simple  soYcred  them  from  the  manor,  and  when  once  they  were 
seyered  they  could  not  be  reunited  to  it,  Lemon  t.  BlaekwM} 
Tketfard  v.  Tketford?  To  the  same  effect  is  Yiner's  Abridgment.' 
In  Burrdl  v.  Doddy^  the  Court  declared  that  *^  no  freehold  could 
be  said,  strictly  speaking,  to  be  parcel  of  the  manor,"  and  Brooke's 
Abridgment^  is  to  the  same  effect. 

In  Burgess  t.  Wheate^  the  particular  point  decided  was  that 
tliere  was  no  escheat  of  an  equitable  interest,  the  discussion 
^  75  of  which  involved  the  nature  of  the  law  of  *  escheats,  and  the 
Master  of  the  Rolls  showed  that  the  lord  was  excluded  from 
privileges  which  belonged  to  the  heir  by  common  law,  and  to  the 
assignee  by  statute.  And  Lord  Mansfield  there  said  ^  that  when 
the  land  returned  to  the  lord  by  escheat,  it  was  no  part  of  the  ten- 
ancy, but  was  an  extinction  of  the  tenure.  That  cannot  be  said 
of  the  purchase  of  a  tenancy,  for  that  does  not  extinguish  the 
tenure,  but  transfers  it  from  the  tenant  to  the  purchaser.  The 
land  retains  the  same  character  in  the  hands  of  the  purchaser  as 
of  the  tenant,  and  acquires  no  other.  If  the  purchaser  is  the 
lord,  as  no  man  can  be  at  once  lord  and  tenant,  the  tenure  is  gone, 
and  he  holds  of  his  superior  lord. 

The  same  doctrine  was  declared  in  the  Irish  Court  of  Chancery 
in  Versehoyle  v.  Perkins.^  There  the  Earl  of  Arran  being  seised 
in  fee  of  a  manor  under  a  grant  to  his  ancestor  from  James  11., 
with  a  license  to  aliene,  to  be  held  of  the  grantee  and  his  heirs, 
nan  obstante  the  Statute  Quia  JEmptoreSj  conveyed  in  1834  the  lands 
to  J.  P.  and  his  heirs.  It  was  held  that  no  reversion  was  left  in 
the  earl,  so  that  the  lands  were  not  let,  set,  or  demised,  within  the 
meaning  of  the  19th  section  of  2  &  8  Wm.  4,  c.  119,  and  there- 
fore the  estate  of  J.  P.  was  liable  to  the  tithe  rent  charge.  This 
showed  in  the  most  conclusive  way  that  the  lands  thus  demised 
were  absolutely  severed  from  the  manor.  To  the  same  effect  is 
Bond's  Lessee  v.  The  Trustees  of  Sterne's  Charities.^ 

^  Skinner,  192.  *  Bro.  Abr.  tit.  Comprise,  pL  19. 

*  1  Leon.  204.  *  1  Eden,  177,  20S,  209. 

•  Yin.  Abr.  tit  Manor  (C),  pL  1.         '1  Eden,  227. 

«  3  Bot.  &  P.  87S,  881.  *  18  Irish  £q.  72.  *  Batly,  87,  n. 
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Escheat  like  descent  follows  the  nature  of  the  estate,  and  the 
intcod  action  of  the  power  of  alienation  changed  the  chance  of  the 
escheat,  but  did  not  destroy  it,  Cruise.^  In  a  case  of  such 
lands  vested  in  a  corporation,  there  *can  be  no  escheat,  *76 
Cruise.'  Where  the  grant  is  in  fee  simple  there  is  no  right 
to  the  land  remaining  in  the  lord ;  the  severance  of  the  land 
from  the  manor  is  complete,  and  the  lord  has  only  the  rents  and 
services,  and  the  possibility  of  the  possession  reverting  to  him  by 
escheat.  But  that  is  a  seigniorial  right,  and  is  not  an  estate  in 
the  land.  Bingham  v.  Woodgate^  does  not  apply  here.  The  case 
itself  involved  merely  the  question,  whether  the  union  of  the  fee 
with  the  customary  tenements  had  extinguished,  or  had  only  sus- 
pended them.  The  dictum  uttered  in  that  case  had  nothing  to  do 
with  the  decision  of  it,  and  if  taken  literally  is  not  supported  by 
the  authorities.  That,  too,  was  a  case  relating  to  copyholds. 
So  Bunter  v.  Coke,^  StephenMn  v.  SiU,^  Doe  d.  Reay  v.  Eunting- 
tonf  Doe  d.  Cook  v.  Danver9^  Roe  v.  Wegg^  and  SU  Paul  v.  Dudr 
Itjf^  all  relate  to  the  passing  of  copyhold  estates,  and  are  not 
applicable  here.  These  estates  are  not  freeholds,  though  ordi- 
narily denominated  customary  freeholds,  for  the  fee  of  all  copy- 
hold land  is  in  the  lord,  Hargrave's  Notes  to  Co.  Litt.,^^  Black- 
stone's  Law  Tracts ;  ^^  and  Graham  v.  Jacksorij^^  proceeded  on  that 
ground. 

The  statement  in  Preston's  edition  of  Sheppard's  Touchstone  is 
not  supported  by  any  one  authority,  but  is  contradicted  by  many, 
and  is  not  in  accordance  with  his  own  expression  of  opinion  in 
other  parts  of  his  works.^ 

The  estate  of  the  tenant  is  the  fee  simple  in  the  land,  *  and  *  77 
it  is  not  capable  of  being  surrendered  to  the  lord  so  as  to 
merge  in  the  lord's  estate.  If  the  lord  takes  a  conveyance  from 
his  own  tenant,  he  does  not  determine  the  fee  simple  estate.  It  is 
conveyed  to  him,  and,  by  taking  it,  he  extinguishes  the  rents  and 
the  right  of  escheat,  and  there  being  thus  an  end  of  the  tenure, 

« 

^  Dig.  tit  80,  Escheat,  §  8,  et  seq. 

*  Dig.  tit.  SO,  Escheat,  §  IS. 
'  1  Roas.  &  M.  82. 

*  1  Salk.  287.  •  15  Ves.  167. 

»  8  BoiT.  1278.  »  59  6,  note  400. 

*  4  East,  271,  288.  ^  Cons,  on  Copyholders,  p.  144,  8yo.  ed. 
M  East,  299.  >*  6  Q.  B.  811,  884. 

*  e  T.  B.  708.  »  Shep.  Toachst.  90 ;  8  Prest  Conv.  9,  26,  540. 
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the  lands  are  held  of  the  superior  lord  alone.  There  is,  therefore, 
no  merger  of  the  seigniory,  but  an  extinguishment  of  it.  Mouti' 
tague^B  Qa%e^  and  HutJUm  v.  Qifford^  do  not  in  the  least  contra- 
dict, but  confirm  these  propositions.  The  after-purchased  lands 
were  not  holden  of  the  manor  to  which  they  had  once  belonged, 
but  holden  of  the  King  in  capite.  And  CresweTs  Case^  is  to 
the  same  effect. 

It  may,  therefore,  be  admitted  that  what  was  said  in  Mountjoy*9 
Case^  was  not  the  point  decided,  but  even  treating  it  as  a  mere 
dictum,  it  is  a  dictum  warranted  by  the  authorities. 

It  may  be  admitted  to  be  doubtful  whether  Tempk  v.  Cooke^  is 
the  same  case  as  that  found  in  Jenkins's  Centuries,®  and  certainly 
the  one  does  not  justify  the  other.  But  the  authority  of  Jenkins  is 
decisive  for  the  defendant  in  error.  He  says,  ^^  A.  purchases  a 
manor  of  B.  B.  had  purchased  some  tenancies  of  the  said  manor 
before  the  said  sale  by  B.  to  A.,  being  within  the  said  manor,  and 
held  of  it.  This  manor  descends  from  A.  to  his  two  daughters. 
The  said  purchases  of  the  tenancies  belong  to  B.,  for  they  were 
not  parcel  of  the  manor  at  the  time  of  the  sale."  If  they  did  not 
pass  as  part  of  the  manor,  though  purchased  by  B.,  before  his  sale 
to  A.,  it  is  impossible  to  say  that  they  would  pass  by  a  mere  will 
when  the  purchase  of  them  was  made  after  the  will  was  eze- 
♦  78  cuted.  *  The  case  of  Holmea  v.  Havby  ^  is  precisely  to  the 
same  effect,  and  that  too  is  the  case  of  a  purchaser  for  value, 
and  not  of  a  mere  devisee. 

The  cases  of  copyhold  do  not  apply  here,  but  if  they  could  be 
made  to  apply  they  would  be  in  favour  of  the  defendant  in  error. 
Escheat  alone  could  make  these  tenemental  lands  again  become 
part  of  the  manor,  and  the  fact  that  in  copyhold  lands,  where  the 
lord  is  owner  of  the  fee,  sale  and  surrender  of  a  tenancy  to  the 
lord  may  reunite  the  demesne  lands  to  the  manor,  so  as  to  make 
them  pass  by  a  devise  of  "  the  manor,"  can  give  no  authority  for 
such  a  consequence  with  respect  to  the  demesne  lands  of  a  manor 
which  have  been  severed  from  it  by  a  conveyance  in  fee  simple. 

Mr,  H.  Law  replied. 

• 

>*Ley,  68.  »  Dyer,  2C5  6. 

*  Sav.  21.  •  Jenk.  Cent  232,  pi.  4. 

•  F.  Moope,  729.  '  1  Sid.  284. 
«  5  Bep.  4. 
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LoBD  Granwobth  proposed  the  following  questions  for  the 
Judges : — 

First.  Whether  there  was  evidence  to  go  to  the  jury  that 
there  was,  on  the  5th  day  of  January,  1721,  a  manor  of  Donagha- 
dee,  comprising  the  lands  of  Ballyhayes  as  part  of  the  demesnes 
thereof  ?  ^ 

Second.  Assuming  the  existence  of  such  a  manor,  was  the 
effect  of  the  deed  of  5th  of  January,  1721,  to  vest  Ballyhayes  in 
Luke  St.  Lawrence  and  his  heirs,  wholly  severed  from  the 
manor  of  Donaghadee,  or  was  it  to  vest  the  estate  in  him  and 
his  heirs  to  be  holden  of  the  grantor  as  of  the  manor  of  Donag- 
hadee ? 

Third.   Assuming  the  existence  of  the  manor,  and   that  the 
lands  of  Ballyhayes  remained  after  the  deed  of  the  5th  of  January, 
1721,  a  tenement,  portion  of,  or  holden  of  that  manor,  did 
the  third  part  of  those  lands  conveyed  in  *  fee  to  the  lord  of   *  79 
the  manor  in  1842,  become  so  reunited  to  the  manor  as  to 
pass  by  the  devise  of  that  manor  made  on  the  8d  of  March,  1886  ? 

The  Lord  Chief  Baron  requested  that  time  might  be  allowed  to 
consider  those  questions. 

Adjourned. 

1S64.    Maj  10. 

Mb.  Justice  Willes  now  delivered  'the  unanimous  opinion  of 
the  Judges.  —  My  Lords,  as  to  the  first  question,  wo  are  of  opinion 
that  there  was  evidence  to  go  to  the  jury  that  there  was  on  the  5th 
day  of  January,  1721,  a  manor  of  Donaghadee,  comprising  the 
lands  of  Ballyhayes  as  part  of  the  demesnes  thereof. 

The  iii'st  patent  of  Charles  I.  granted  manorial  rights,  in  respect 
amongst  other  things  of  holding,  not  merely  Courts  leet,  which, 
although  usual  incidents  of  a  manor,  do  not  necessarily  involve 
that  the  lord  should  have  a  manor  or  seigniory  in  respect  of  ser- 
vices rendered  by  the  suitors,  but  also  Courts  baron,  which  are 
proper  incidents  to  a  manor  or  seigniory,  and  cannot  exist  without 
freeholders  owing  suit  and  service  to  the  seigniory ;  or  if  there  be 
demesnes  in  the  hands  of  the  lord,  to  the  manor  over  the  limits  of 
which  the  jurisdiction  extends.  A  Court  leet  involves  only  limits, 
and  resiants  therein,  for  its  jurisdiction  extends  over  resiants.  A 
Court  baron  further  involves  the  existence  of  freeholders  owing 
suit  and  service  to  the  manor ;  for  failing  them  the  Barons  of  the 

^  See  ante,  p.  73,  n.  7. 
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Court  and  the  Court  Baron  must  de  facto  expire  together,  Co.  Litt.^ 

It  therefore  involves  a  manor  or  seigniory  ;  and  nothing  less  than 

such  a  manor,  with  the  right  of  creating  holdings,  which 

*  80    owe  suit  and  service  to  *  the  manor,  and  not  immediately  to 

the  Crown,  can  satisfy  the  grant.  The  greatest  caution  and 
learning  appear  to  have  been  bestowed  upon  the  framing  of  this 
and  the  subsequent  grant  of  the  same  king,  which  are  studiously 
extensive  and  precise. 

The  framer,  both  of  the  first  and  of  the  second  patent,  antici- 
pated the  difficulty  which  was  raised  in  Chetwode  v.  Crew  ^  as  to 
the  creation  of  tenure  in  modern  times  upon  a  conveyance,  in  fee 
simple,  of  the  demesnes  of  an  English  manor,  so  as  to  keep  up  or 
revive  a  Court  baron  which  had  failed  for  want  of  freeholders. 
And,  accordingly,  each  of  the  patents  in  so  many  words  professed 
to  authorise  subinfeudation  in  fee  simple  of  any  of  the  lands  with- 
in the  manor,  to  be  held  by  suit  of  Court,  and  any  other  services 
or  rents  with  a  non  obstante  of  the  Statute  of  Quia  Emptores^  and 
any  other  statute  to  the  contrary. 

This  and  other  patents  of  the  like  kind  were  soon  brought  into 
doubt,  and  it  was  thought  proper  that  they  should  be  confirmed 
by  Act  of  Parliament,  which  they  accordingly  were,  and  if  eflFeo- 
tually  so  confirmed,  the  result  is  that  this  case  was  properly  con- 
sidered in  the  Court  below  as  if  the  main  question  was  unaffected 
by  the  statutes  of  Quia  JEmptores  and  De  Pterogativd  Regis. 

With  the  view,  then,  of  confirming  amongst  others  the  title  to 
the  manor  in  question,  the  Act  of  10  Charles  1,  sess.  1,  c.  3  (Ir.), 
provided  for  the  confirmation  of  defective  titles  by  letters  patent 
founded  upon  commissions  of  grace,  and  it  extended  inter  alia  to 
'*  manors,"  and  it  enacted  that  all  and  every  person,  &c.  should 
enjoy  ^^  all  such  manors,  lands,  tenements,  and  hereditaments  of 
what  nature  soever,  according  to  the  purport  of  tlie  said  let- 

*  81    ters  patent,  *  for  such  fines,  &c.,  and  with  such  privileges, 

liberties,  profits,  and  .commodities,  and  in  such  manner  and 
form  as  in  and  by  the  said  letters  patent  shall  be  limited  and  ap- 
pointed." It  went  on  to  ratify  the  confirmatory  patents  to  be 
granted,  and  to  make  them  of  the  same  force  as  if  every  clause 
was  verbatim  enacted  by  Parliament ;  and  it  enacted  that  ^'  every 
clause,  article,  and  sentence  in  them,  or  any  of  them,  to  be  con- 
tained, forever  from  and  after  the  making  of  the  same  letters  pa- 

^  58  a.  «  WiUes,  614 
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tent,  shall  stand,  be,  and  remain  and  be  adjudged  and  taken  to 
stand,  and  be  of  such  and  the  same  force  and  effect  to  all  intents 
and  purposes  as  if  the  same  letters  patent  and  every  of  them,  and 
erery  clause,  article,  and  sentence  in  them  and  every  of  them  to 
be  contained,  were  specially  and  particularly  herein  expressed,  and 
by  the  authority  of  this  present  Parliament  enacted." 

This  statute,  it  will  be  observed,  expressly  dealt  with  ^^  manors," 
and  contained  words  large  enough  to  include  all  incidental  rights. 
It  was  followed  by  the  10  Charles  1,  sess.  3,  c.  2  (Ir.),  which  ex- 
plained and  confirmed  it.  It  mentioned  as  one  species  of  defect 
to  be  cured,  the  ^'  lack  or  omission  of  sufficient  and  special  non 
obtlantes  of  particular  statutes." 

In  1637,  a  general  commission  of  grace,  in  terms  extensive 
enough  to  authorise  all  that  was  done  under  it  in  this  particular, 
accordingly  issued,  upon  which  the  patent  of  the  same  year  was 
issued  regranting  the  land,  and  in  express  terms  granting  or  creat- 
ing (for  the  words  are  large  enough  for  either)  a  manor  of  which 
Ballyhayes  was  part,  and  also  in  express  terms  the  right  to  make 
subinfeudations  in  fee  simple,  and  also  the  right  to  hold  a  Court 
baron  and  a  Court  leet.  This  patent  appears  to  have  been  amply 
authorised  by  the  terms  of  the  commission  of  grace. 

*  That  commission  further  declared  that  the  King  would  *  82 
ratify  what  was  done  under  it  at  the  next  Parliament. 

Accordingly,  the  15  Gar.  1,  c.  6  (Ir.),  was  passed  for  the  purpose 
of  confirming  such  patents  of,  amongst  other  things,  ^^  any  manors, 
franchises,  liberties,  or  other  hereditaments,"  of  what  nature  so- 
ever, by  virtue  of  any  commission  of  grace,  and  which  render 
such  patents  valid,  ^'  notwithstanding  any  defect  whatsoever,  or 
any  statute,  ordinance,  law,  cause,  matter,  or  thing,  which  might 
in  any  way  impeach,  enfeeble,  avoid,  or  destroy  any  of  the  said 
letters  patent  in  all  or  any  points  whatsoever." 

It  seems  difficult  to  construe  this  latter  statute  in  any  other  man- 
ner than  as  a  statutory  confirmation  of  the  patent  of  13  Car.  1, 
in  its  very  terms,  and  as  creating  a  manor  with  the  right  of  subin- 
feudation in  fee  therein,  notwithstanding  the  statutes  of  Quia 
Emptares  and  De  Prerogativd  Regu  ;  and  indeed,  in  our  opinion, 
stopping  here,  the  second  patent  was  confirmed  in  terms,  and  a 
manor  with  such  a  power  of  subinfeudation  was  created.  That 
power  thus  conferred  by  statute  constitutes,  in  our  judgment,  the 
chief  peculiarity  of  the  case,  and  distinguishes  the  capacity  of  the 
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lord  of  snch  a  manor  from  that  of  the  lord  of  an  ordinary  manor 
in  this  part  of  the  kingdom,  in  respect  of  creating  tenure  in  fee 
simple  at  the  present  daj. 

Add  to  this,  that  the  lands  have  been  enjoyed  under  the-  said 
grants,  and  that  in  tlie  convejance  to  Luke  St.  Lawrence  of 
1721,  tlie  lands  of  Ballyhayes  are  described  as  in  a  manor,  and 
that  part  of  the  consideration  for  that  conveyance  was  suit  and 
service  to  the  manor  Court,  and  that  enjoyment  was  had  under 
tliat  conveyance. 

Further  add,  that  manor  Courts  were  held  and  attended. 
*  88       *  Under  these  circunjistances,  we  cannot  doubt  that  there 
was  at  least  (in  the  terms  of  the  question),  evidence  to  go  to 
the  jury  tliat  there  was  a  manor  of  Donaghadee,  comprising  the 
lands  of  Ballyhayes  as  part  of  the  demesnes  thereof. 

It  is  scarcely  necessary  to  observe  that  copyholds,  or  a  copyhold 
Court,  of  which  the  steward  alone  is  tlie  judge,  or  customary  free- 
holds, as  they  are  incorrectly  called  (see  Thompgon  v.  Hardinge^'), 
are  not  necessary  to  the  existence  of  a  manor,  although  in  this 
part  of  the  kingdom  they  are  common  incidents  of  one.  We  are 
Dot  aware  that  these  base  tenures  exist  in  Ireland.  In  tltem  the 
freehold  is  always  and  immediately  in  the  lord  only,  though  the 
usufruct  is  in  the  tenant. 

Without  attempting  to  define  a  manor  in  the  abstract,  it  is 
enough  to  say  that  the  seisin  of  a  defined  district,  with  the  poVer 
of  subinfeudation  therein,  and  the  existence  of  freeholders  holding 
of  the  manor,  and  the  right  to  a  Court  baron,  in  which  the  feuda- 
tories are  judges,  does  of  itself  constitute  a  seigniory  or  manor 
within  the  considerations  applicable  to  the  present  case. 

As  to  the  second  question,  assuming  the  existence  of  such  a 
manor,  we  are  of  opinion  that  the  effect  of  tlie  deed  of  the  5th  of 
January,  1721,  was  not  to  vest  Ballyhayes  in  Luke  St.  Lawrence 
and  his  heirs  wliolly  severed  from  the  manor  of  Donaghadee,  but 
*'">»  it  was  to  vest  the  estate  in  him  and  his  heirs  to  be  holden  of 
grantor  as  of  tlie  manor  of  Donaghadee. 
s  to  the  capacity  of  the  lord  to  create  such  a  tenure,  wo  con- 
■  that  to  liave  been  established  by  the  second  patent  of  Cliarles 
I.,  and  tlio  statutory  recognition  thereof  in  the  fifteeiitli  year 
of  the  same  King.     And  under  this  'head,  therefore,  it  ts 
only  necessary  to  consider  the  effect  of  the  conveyance  of 
>  1  C.  B.  MO. 
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1721.  That  conveyance  was  by  way  of  lease  and  release ;  at  that 
time  the  '^common  assurance  of  the  realm."  The  effect  of  such 
a  conveyance  was,  we  apprehend,  to  convey  the  same  estate  and 
interest  as,  and  no  more  than,  if  the  same  words  were  in  a  deed 
of  the  same  estate  executed  with  livery,  Oomyns's  Digest.^ 

What  then  was  the  effect,  at  common  law,  before  the  statutes  of 
Quia  Umptares  and  De  Prerogativd  ReffiSy  of  a  feoffment  by  a 
mesne  witliout  expressly  stating  whether  the  feoffee  was  to  hold 
of  the  lord  paramount  or  of  the  mesne  ?  According  to  Littleton, 
it  was  that  he  should  hold  of  his  own  feoffor.  And  this  is  ap- 
proved and  repeated  by  Coke:  ,"  Before  that  statute  (^Quia 
Emptcre%)y^  says  Littleton,^  '^if  a  man  had  made  a  feoffment  in 
fee  simple,  by  deed  or  without  deed,  yielding  to  him  and  to  his 
heirs  a  certain  rent,  this  was  a  rent  service,  and  for  this  he  might 
have  distrained  of  common  right ;  and  if  there  were  no  reserva- 
tion of  any  rent,  nor  of  any  service,  yet  the  feoffee  held  of  the 
feoffor  by  the  same  service  as  the  feoffor  did  hold  over  of  his  lord 
next  paramount." 

Upon  this  latter  point.  Lord  Coke  observes,^  that "  this  is  evi- 
dent and  agreeth  with  our  books,  that  in  this  case  the  law  created 
the  tenure ;  wherein  it  is  to  be  observed  how  the  law  regardeth 
equity  and  equality,  without  any  provision  or  reservation  of  the 
party." 

And  again,  in  the  Second  Institute,^  the  commentary  upon  Quia 
Smptores  is,  '^  If  the  tenant  had  made  a  feoffment  in  fee  before 
tliis  statute  generally,  without  reservation  of  any  tenure,  the 
feoffee  should  have  holden  of  the  feoffor  as  he  had  held  over ;  for 
example,  if  he  had  holden  by  knight's  service,  the  feoffee  by 
creation  of  law  had  *  holden  by  knight's  service  of  the  feoffor,  ♦  85 
in  respect  of  the  tenure  over  by  him  ;  and,  therefore,  if  the 
lord  had  confirmed  the  estate  of  the  feoffor,  viz.  the  mesne,  to  hold 
by  fealty  only  (which  was  socage),  the  tenure  between  the  tenant 
aud  the  feoffor  should  be  socage  also,*  because  the  tenure  created 
by  law  followeth  the  tenure  in  respect  of  which  it  was  created." 

This  was  founded  upon. obvious  good  sense,  for  the  mesne  could 
not  convey  the  fee  simple  without  the  seigniory  aud  right  of  rever- 
ter remaining  in  somebody,  and  there  seems  to  be  no  good  reason 
why,  in  the  absence  of  express  words  to  the  contrary,  that  riffht 

^  Tit.  Release  (C  2).  *  Co.  Litt  143  a. 

'  Litt  §  216.  *  Co.  2  Inst  501. 
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sliould  not  remain  in  the  feofTor  himself,  in  60  far  as  that  was  con- 
sistent with  the  passing  of  the  entire  estate  stipulated  for  to  the 
feoffee. 

This  reasoning  applies  still  mora  strongly  to  a  case  like  the  pres- 
ent, where  there  is  an  express  reservation  of  rent,  and  where  the 
conveyance  is  made  in  terms  "  subject  always  to  the  payment  of 
the  said  yearly  rent  of  51.  sterling,  and  to  the  performance  of  the 
covenants,"  one  of  which  was  "  to  do  suit  and  service  at  the  manor 
Court,"  a  tenant's  duty. 

As  to  the  large  words  of  the  all  estate  clause,  viz.  "  and  the  re- 
version and  reversions,  remainder  and  remainders,  yearly  and 
other  rents,  isEues  and  profits  thereof,  and  of  every  part  and  par- 
cel thereof,  and  all  the  estates,  &a."  it  must  be  remembered  that 
the  conveyance  is  dealing  with,  and  operating  upon  what  was  to 
pUss  as  between  Lord  Mount  Alexander  and  Luke  St.  Lawrence. 
The  ultimate  seigniory  must  either  have  remained  in  the  releasor 
or  become  vested  in  the  Crown.  The  estate  could  not  pees  to  Luke 
St.  Lawrence  without  the  seigniory  remaining  in  one  or  other.  It 
did  not  affect  the  estate  granted  to  him,  but  merely  what 
*  86  should  become  of  *  his  land  upon  the  cessor  of  that  estate, 
whether  it  was  holden  of  the  manor  or  of  the  Crown.  There 
is  no  reason  for  construing  these  general  words  as  a  creation  of  a 
seigniory  in  the  Crown  any  more  than  for  construing  them  to  re- 
lease the  fee-farm  rent  expressly  reserved. 

Further,  the  covenants  to  render  suit  and  service  would  be  in- 
operative unless  tenure  existed  between  tlie  parties,  and  tbe  whole 
deed  must  be  read  together. 

It  may  bo  argued  that  these  covenants  sound  in  contract  only, 
and  not  in  render.  But  a  reservation  does  not  require  any  par- 
ticular form  of  words,  and  a  lease  with  a  covenant  by  the  lessee  to 
pay  rent. has  been  treated  as  a  reservation.  Hai^rave's  note  to 
Coke  upon  Littleton.^  It  is  tliere  said,  "  lease  for  years  by  inden- 
ture, and  lessee  covenants  to  pay  5/.  a  year  ;  this  is  a  reservation." 
T>..i  :r  -ii-igrg  bg  reddendo  rent,  and  the  lessee  coyenants  to  pay  two 
here  it  seems  to  be  only  covenant."  '  To  this  we  may  add  . 
Le's  judgment  in  Attoe  v.  Hemmingi*  Uiat  a  demise  with  a 

ote  289  (7). 

HcTo-t  Caae,  Dyer,  275  6;  Drake  v.  Monday,  Cro.  Cm.  !07. 

41,  Elii.BraertOD'B  CoK,  Hal  MSS. '  See  Cro.  C»r.  207,  and  Hkrir.32«. 

Ir.  281. 
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covenant  by  the  tenant  to  pay  a  yearly  sum  constitutes  a  rent  as 
much  as  if  that  yearly  sum  had  been  reserved  with  a  formal  red- 
dendo. 

These  autliorities  show  tliat  a  covenant  for  a  service  may  be 
construed  according  to  the  intention  of  the  parties  as  a  reservation, 
otherwise  it  would  be  a  covenant  in  gross,  and  so  could  not  go  with 
the  reversion,  according  to  the  obvious  intention  of  the  parties  ex- 
pressed by  the  words  '^  heirs  and  assigns."  . 

The  circumstance  that  the  covenant  to  do  suit,  which  can 
only  be  actually  performed  by  a  tenant,  and  the  *  effect  of  *  87 
the  clause  making  the  lease  subject  to  the  rent  and  covenants, 
distinguish  this  from  the  case  of  the  capons,  and  require  us,  acting 
upon  the  golden  rule  of  construction,  to  give  effect  to  the  intention 
of  the  parties  as  it  appears  upon  the  whole  instrument  though  the 
language  used  be  not  strictly  and  technically  correct,  to  construe 
the  deed  as  reserving  suit  of  Court  as  a  service.  At  the  least,  a 
rent  is  reserved,  and  in  respect  of  land  described  as  being  within 
this  manor. 

It  may  bo  suggested  that  in  this  view  the  clause  of  distress 
would  be  inoperative.  But  that  was  no  doubt  intended  exmajori 
eautda,  and  for  the  benefit  of  the  lord,  and  it  cannot  affect  the 
character  of  the  rent.     Glauses  of  distress  have  often  been  unne- 

* 

cessarily  inserted  in  leases.  In  Littleton's  time  it  was  usual  to  in- 
sert a  clause  of  distress  even  in  leases  For  ycars,^  and  such  clauses 
being  in  the  affirmative,  do  not  take  away  What  is  incident  of  com- 
mon right.^ 

It  appears  to  us,  therefore,  that  upon  the  execution  of  the  deed 
of  5th  January,  1721,  Luke  St.  Lawrence  held  of  Lord  Mount 
Alexander,  inter  alia,  by  suit  of  Court,  and  so  necessarily  of  the 
manor. 

Tiie  words  '^  ut  de  manerio  "  are  not,  as  it  seems  to  us,  necessary 
for  this  purpose,  if  the  subject  matter  be  part  of  a  manor,  and 
there  is  no  intention  shown  absolutely  to  sever  the  part  from  the 
manor.  There  is  a  precedent  in  West,^  with  a  reservation  of  suit 
of  Court,  in  which  the  words  "  ut  de  manerio  "  do  not  occur.  In- 
deed, if  a  tenure  exist,  the  reservation  of  suit  of  Court  of  itself 
indicates  a  holding  as  of  the  manor,  to  which  the  Court  is  incident. 

It  is  right  to  add,  that    neither    the   first   nor  '  the    second 

'  See  Litt  §  831. 

*  Co.  Litt  204  b.  '  Symb.  part  1,  bk.  2,  sec.  420. 
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^88    *qaestioii  was  discossed  in  Ireland;  and  in  dealing 

them  we  have  been  spared  from  expiesang  any  opinion  at 
variance  either  with  that  of  the  majority  of  the  Judges  in  the  Ex- 
chequer Chamber  there,  or  that  of  the  Lwd  Chief  Baron  Pigot, 
who  dissented  from  the  judgment. 

As  to  the  third  question,  we  concur  with  the  Lord  Chief  Baron 
in  opinion,  that,  assuming  the  existence  of  the  manor  with  the 
.statutory  power  of  subinfeudation  already  referred  to,  and  that  the 
lands  of  Ballyhayes  remained,  after  the  deed  .of  the  5th  January, 
1721,  a  tenement,  portion  oi  or  holden  of  that  manor,  the  third 
part  of  those  lands  conveyed  in  fise  to  the  lord  of  the  manor  in 
1842,  did  become  so  reunited  to  the  manor  as  to  pass  by  the  devise 
ol  that  manor  made  on  the  3d  March,  1836. 

This  question  turns  upon  the  effect  of  the  Wills  Act  in  force  at 
the  latter  date,  whereby  a  wiU  passed  only  what  the  testator  had 
at  the  time  of  the  making  of  the  will. 

Now  there  can  be  no  doubt  that  if  the  conveyance  of  1721  is  to 
be  treated  as  one  whereby  the  grantor  **  aliened  away  absolutely  " 
parcel  of  the  manor  so  as  to  disannex  it  therefrom,  and  to  convey 
it  to  the  grantee,  discharged  of  any  tenure  or  servioe,  the  repur- 
chase would  not  have  so  reannexed  that  parcel  to  the  manor  as 
that  the  parcel  should  pass  by  a  previous  wiU.  To  thb  eflTect  were 
numerous  authorities  dted  in  the  argument.  These  cases,  how- 
ever, are  alt<^ther  distinct  from  the.  present,  for  in  them  there 
was  no  tenure  or  service,  but  in  fact  and  in  law  an  entire  severance 
from  the  manor.  And  the  introduction  of  these  auUiorities  into 
this  argument  has  tended  to  create  much  confusion.  It  is  enough 
to  point  out  that  in  such  cases  the  right  of  escheat  or  other 
*  89  ^  incident  of  seigniory  did  not  exist,  and  upon  the  cesser  of  the 
estate,  the  Crown  or  other  superior  lord,  and  not  the  testator, 
had  the  right  to  enter  and  hold,  not  that  estate,  but  as  of  his  former 
estate  free  thereof.  .  A  good  instance  of  this  class  is  Bradtkaw  v. 

In  this  case,  on  the  contrary,  it  cannot  be  disputed,  in  arguing 
tiie  third  question,  that  if  the  land  had  been  reannexed  by  escheat 
or  descent,  it  would  have  passed  under  the  general  words  of  the 
will,  which  are  large  enough  to  include  the  manor. 

But  it  is  said  that  there  is  a  distinction  between  the  case  of  es- 
cheat or  descent,  and  purchase,  and  that  in  the  latter  case  the  lord 

>  4  T.  R.  44S. 
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must  be  held  to  have  acquired  the  tenant's  estate  in  the  same 
ph'ght  as  if  he  had  purchased  a  piece  of  land  out  of  the  manor. 
We  cannot  recognize  the  soundness  of  this  distinction.  In  each 
case,  as  it  appears  to  us,  the  right  acquired  by  the  lord  is  to  the 
seigniory  discharged  of  the  tenant's  interest.  His  title  is  not  a 
new  one  to  stand  in  the  shoes  of  the  tenant ;  but  it  is  his  former 
tide,  with  the  burden  of  the  tenancy  removed.  Whether  it  is 
remoTed  by  escheat  or  descent,  or  by  the  purchase  of  the  tenant'a 
interest,  there  is  equally  a  resumption  of  the  freehold  by  the  lord, 
upon  which  the  tenure  expires,  and  the  immediate  seisin  is  again 
in  the  lord  as  part  of  the  manor. 

It  seems  a  strained  construction  of  the  law  to  say  that  if  the 
lord  bad  not  purchased  the  interest  of  the  tenant,  the  right  of 
reverter  and  the  services  would  have  passed  by  the  will,  but  that 
because  the  lord  has  purchased  that  additional  interest  in  the  land, 
nothing  shall  pass.  It  is  as  much  as  to  say  that  the  seigniory  of 
the  lord  is  extinguished  in  the  interest  of  the  tenant  which 
alone  remains,  *  instead  of  the  lord  holding  as  of  his  former  *  SO 
title,  discharged  of  the  tenure,  which  is  more  consonant  to 
analogy.  In  effect,  the  land,  which  never  was  absolutely  severed 
from  the  manor,  returned  into  the  hands  of  the  lord*  as  part  of  his 
manor. 

A  very  wide  field  of  authority  was  traversed  in  the  argument, 
over  which  we  think  it  no  part  of  our  duty  to  follow.  We  content 
ourselves  by  selecting  the  following  authorities,  and  with  expressing 
our  concurrence  in  the  propositions  which  they  lay  down. 

In  Second  Institute  ^  it  is  said,  '^  If  the  mesne  release  to  the  ten- 
ant, the  tenant  shall  hold  per  eadem  aervitia  et  conmettidines  as  the 
mesne  did ;  and  so  if  the  tenant  infeoff  the  mesne,  the  mesne  shall 
hold  per  eadem  servitia  as  he  did  before ;  and  so  it  is  if  the  tenancy 
come  to  the  mesnalty  by  act  in  law,  as  by  escheat  or  descent,  the 
mesne  shall  hold  per  eadem  servitia  fit  coneuetudines  as  he  held  be- 
fore ;  for  albeit  the  tenure  between  the  tenant  and  the  mesne  in 
these  cases  be  extinct,  yet  the  seigniory  paramount,  which  also  was 
issuing  out  of  the  tenancy,  remaineth  still."  And  see  Co.  Litt. 
313  a,  314  a. 

Here  no  distinction  is  drawn  between  release  or  feoffment  and 
act  in  law,  the  effect  in  each  case  being  stated  to  be  that  the  ten-  ; 
nre  between  the  tenant  and  the  mesne  is  ^'  extinct." 

>  Co.  2  Inst  502. 
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This  is,  therefore,  an  express  authority  for  Mr.  Preston's  com- 
ment upon  the  passage,  in  his  edition  of  the  '^  Touchstone,"  ^  the 
text  of  which  is,  ^'  If  a  man  make  his  will  the  1st  day  of  May,  and 
thereby  give  the  manor  of  Dale  to  one  in  fee,  and  the  10th  of  May 
one  of  the  tenancies  escheat,  and  the  20th  of  May  the  devisor 
dieth  ;  in  this  case,  and  by  this  devise,  it  seems  tlie  devisee 

*  91    shall  have  the  *  tenancy  that  doth  escheat."     To  which  Mr. 

Preston  adds,  ^^  for  the  tenancy  is  extinguished  in  the  seign- 
iory." This  has  been  found  fault  with  as  unauthorised,  but  it  is  in 
accordance  with  the  passage  from  the  Second  Institute  applying 
both  to  purchase  and  escheat,  and  is,  in  our  opinion,  sound  law. 

For  the  same  reasons  we  adopt  as  sound  law  (applied  to  a  fee 
created  at  such  a  time  and  under  such  circumstances  as  to  be  held 
of  the  manor,  so  as  to  escheat  to  the  lord,  not  the  Grown),  the 
passage  in  Mr..  Preston's  work  on  Conveyancing,^  that  ^' lands 
which  become  part  of  a  manor  by  an  escheat,  or  by  purchase  after 
the  publication  of  a  will,  will  pass  as  part  of  the  manor." 

.We  (being  all  the  Judges  who  heard  the  argument)  thus  answer 
all  the  questions  which  have  been  put. 

Jaly  20. 

Lord  Brougham.  —  My  Lords,  in  this  case  I  have  had  very  con- 
siderable doubts,  but  those  doubts  are  now  completely  removed. 
I  have  had  access  to  the  very  able  statement  of  my  noble  and 
learned  friend  (Lord  St.  Leonards),  which  I  have  no  doubt  he  will 
read  to  your  Lordships,  and  with  which  I  entirely  agree.  I  am  of 
opinion  ultimately  that  the  Court  below,  in  Ireland,  was  right  in 
differing  with  the  Lord  Chief  Baron,  and  the  result  of  that  is,  that 
I  should  advise  your  Lordships  to  give  judgment  for  the  defend- 
ants in  error ;  for  I  am  of  opinion  that  the -third  part  of  the  lands 
of  Ballyhfityes,  which  were  reunited  to  the  manor  by  purchase,  did 
not  pass  by  the  devise  of  ^'  the  manor  "  in  March,  1836,  and  there- 
fore that  the  devisee  has  not  substantiated  his  claim.    I  may 

*  92    state  that  I  have  read  *  with  very  great  satisfaction  the  able, 

and  well-reasoned,  but  as  I  must  ultimately  think  erroneous, 
opinion  of  the  five  learned  Judges,  in  which  they  all  concurred. 

I  therefore  move  your  Lordships  to  give  judgment  for  the  de- 
fendant in  error,  the  heir  at  law. 

Lord  Granworth  (after  stating  the  facts  of  the  case)  said :  If 

^  Gh.  S3,  p.  439.  >  yoL3,p.S9,30. 
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(his  third  part  of  Ballyhayes  passed  by  the  will  of  Daniel  the  tes- 
tator,  the  title  of  the  plaintiff  in  error  is  clear.  But  the  defendant 
in  error,  Nicholas  Delacherois,  claims  it  as  heir  at  law  of  the  testa- 
tor, on  the  ground  that  as  to  this  third  he  died  intestate.  It  was 
conveyed  to  him  and  his  heirs  in  March,  1842,  long  after  the  date 
of  his  will,  made  in  1836 ;  and  the  defendant  in  error  contends 
that  it  was  therefore  unaffected  by  the  will,  and  so  descended  on 
him  and  liis  heirs. 

As  the  will  was  made  before  the  Wills  Act,  1837,  the  contention 
of  the  heir  appears,  on  the  first  view  of  the  case,  to  be  well 
founded.  But  the  plaintiff  in  error  contends  that  the  third  of  tlie 
lands,. though  purchased  by  and  conveyed  to  the  testator  after  the 
date  of  his  will,  yet  passed  by  it,  because  he  says  the  lands  were 
freehold  lands,  holden  of  the  manor  of  Donaghadee,  of  which 
manor  the  testator  was  seised  in  fee  when  he  made  his  will  in 
183G,  and  that  by  the  conveyance  to  the  testator  in  1842,  the  third 
part  of  these  lands  became  reunited  to  the  manor,  and  so  passed 
by  the  previous  devise  of  it. 

The  ruling  of  the  learned  Judge  at  the  trial  was  clearly  right, 
unless  there  was  evidence  on  which  the  jury  might  find  that  there 
was  a  manor  of  Donaghadee  of  which  the  testator  was  seised 
in  fee  when  he  made  his  *  will,  and  that  the  lands  in  question  *  93 
were  holden  of  that  manor,  and  further  (assuming  the  exist- 
ence of  such  a  manor  of  which  the  testator  was  seised  in  fee  when 
he  made  his  will,  and  that  the  lands  in  dispute  were  freeholds 
holden  of  it),  unless  those  lands  would  pass  by  a  devise  of  the 
manor  made  prior  to  their  conveyance  to  the  testator. 

In  order  to  enable  us  by  the  assistance  of  the  learned  Judges  to 
arrive  at  a  just  conclusion,  your  Lordships  at  the  close  of  the  argu- 
ments put  to  them  three  questions :  [His  Lordship  stated  tliem, 
see  ante,  p.  78.] 

In  answer  to  these  questions,  the  learned  Judges  who  heard  the 
arguments  have,  through  Mr.  Justice  Willes,  given  it  as  tlieir 
unanimous  opinion :  — 

First.  That  there  was  evidence  to  go  to  the  jury  that  there  was, 
on  the  5th  day  of  January,  1721,  a  manor  of  Donaghadee,  com- 
prising the  lands  of  Ballyhayes,  as  part  of  the  demesnes  thereof. 

Secondly.  That  the  effect  of  the  deed  of  1721  was  to  vest  the 
estate  of  Ballyhayes  in  Luke  St.  Lawrence  and  his  heirs,  to  be 
boldeti  of  the  grantor  as  of  the  manor  of  Donaghadee. 
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Thirdly.  That  the  third  part  of  Ballyhayes  eooTeyed  to  the  tes- 
tator ia  1842  did  beoome  so  reanited  to  the  manor  as  to  pass  by 
the  previoas  devise  of  1836. 

Whether  your  Lordships  concur  in  that  opinion  is  the  point  now 
to  be  decided. 

In  the  first  place,  as  to  the  first  two  questions,  I  have  no  diffi- 
culty in  declaring  my  full  concurrence  in  the  opinion  of  the 
learned  Judges.  Their  reasons  are  so  fully  and  so  clearly  ex- 
pressed in  their  opinion  delivered  by  Mr.  Justice  Willes,  that  I 

need  do  no  more  than  refer  to  that  opinion. 
*  94  But  it  is  on  the  third  question  that  the  difficulty  *  arises. 
On  this  point,  also,  I  was  at  first  strongly  inclined  to  concur 
with  the  learned  Judges.  I  could  see  no  satisfactory  ground  for  a 
distinction  between  the  case  of  a  tenancy  coming  to  the  lord  by 
purchase,  and  coming  to  him  by  escheats,  by  his  own  act,  or  by 
act  of  law.  But,  after  all,  this  is  a  matter  pre-eminently  juru 
posUhi.  That  in  some  cases  there  is  a  different  l^ral  result  when 
the  same  thing  arises  from  tlie  act  of  the  parties,  and  when  from 
the  act  of  law  is  certain ;  and  the  only  question  is  whether  the 
authorities  show  that  this  diflTerence  does  exist  in  such  a  case  as 
the  present,  and  whether  they  establish  that  though,  if  lands  of 
Ballyhayes  had  come  to  the  testator  after  the  date  of  his  will  by 
escheat,  they  would  have  become  reunited  to  the  manor  so  as  to 
pass  by  the  previous  devise  of  it,  yet  that  they  would  not  do  so 
when  he  acquired  them  by  purchase. 

I  feel  bound  to  say  that  an  attentive  examination  of  the  old  au- 
thorities has  satisfied  me^  contrary  to  my  first  impression,  that 
such  a  difierence  does  exist,  and  so  that  tlie  judgment  below  on 
this  point  was  correct.  And  I  come  to  this  conclusion  quite  as 
much  from  a  consideration  of  the  cases  relied  on  by  the  plaintiff 
in  error,  as  of  those  brought  forward  by  the  defendant  in  error. 

The  case  to  which  we  were  referred  by  the  plaintiff  in  error,  of 
Mutton  V.  Oiffcrd^  had  struck  me  as  strongly  supporting  his  argu- 
ment ;  but  a  more  attentive  examination  of  it  has  convinced  me 
that  it  bears  in  the  opposite  direction.  The  case  is  to  this  effect : 
John  Button,  seised  in  fee  of  the  manor  of  Chambers,  purchased 
from  tlie  Crown  the  manor  of  Crowland,  of  which  the  manor  of 
Chambers  was  holden.  On  the  death  of  John  Hutton  these 
^  95   manors  descended  on  his  son,  John  Hutton,  who  *  conveyed 

"  Sav.  SI. 
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them  to  feoffees  to  the  use  of  himself,  and  his  wife,  and  his 
own  heirs.  He  afterwards  purchased  lands  holden  of  the  manor 
of  Chambers,  of  which  he  afterwards  made  a  feoffment  to  Gifford. 
It  was  said  by  Chief  Baron  Manwood  in  giving  judgment,  that  on 
the  purchase  of  the  tenancy  by  the  lord,  it  became  parcel  of  the 
manors,  and  holden  as  the  manors  were  of  the  king  in  eapite.  It 
is  to  be  observed  that  throughout  the  case  the  report  speaks  of 
the  manors  in  the  plural,  as  if  both  were  still  in  existence,  which 
would  not  have  been  the  case  if,  by  the  purchase  by  John  Hutton 
of  the  superior  manor,  the  inferior  manor  had  become  merged  in 
it.  It  may  be  admitted,  however,  that  if  the  case  had  ended  at 
the  passage  I  have  quoted  from  the  judgment  of  the  Chief  Baron, 
it  would  have  afforded  strong  support  to  the  oase  of  the  plaintiff 
in  error.  But  the  judgment  goes  on  to  say  that  when  he  (i.  e. 
John  Hutton)  enfeoffed  Gifford,  Gifford  shall  hold  this  as  the 
feoffor  held  it  before.  This  shows  that  when  it  was  said  that  by 
the  purchase  of  the  tenancy  it  had  become  parcel  of  the  manor, 
it  could  not  have  been  meant  that  it  had  been  reunited  to  the 
manor  in  the  same  way  as  if  it  had  been  escheated ;  for  in  that 
case  it  would  have  been  bound  by  the  previous  feoffment  to  uses, 
and  John  Hutton  could  not  have  made  a  feoffment  of  it  to  Gifford, 
so  as  to  prevent  his  wife,  if  she  should  survive  him,  from  being  en- 
titled for  her  life  to  the  land.  It  is  plain  from  the  judgment  of 
Shute,  Baron,  following  Chief  Baron  Manwood^  that  in  the  view  of 
the  Court  the  wife  had  no  such  right.  For  he  says  that  if  J.  Hut- 
ton die,  leaving  his  wife,  the  tenant  (i.  e.  Gifford)  shall  hold  of 
the  wife  during  life,  a  proposition  incompatible  with  the  notion 
that  she  would  herself  be  entitled  to  hold  and  enjoy  the  land 
itself  as  part  of  the  manor.  The  Court  *  decided  that  in  *  96 
her  favour  the  seigniory  would,  after  her  husband's  death, 
revive  during  her  life,  and  this  could  not  be  if  there  had  not  been 
such  a  union  of  tlie  lands  with  the  manor  as  would  have  subjected 
them  to  th.e  operation  of  the  previous  feoffment  to  uses. 

This  case,  therefore,  appears  to  me  to  be  an  express  decision  not 
in  favour  of,  but  against  the  plaintiff  in  error. 

Two  other  old  cases  were  much  pressed  in  argument  at  the  bar, 
Mountoffue^a  Que^  and  Cre8weV%  Ca%e^;  but  they  do  not  support  the 
appellant's  contention,  but  by  implication  point  in  an  opposite  di- 
rection.   In  the  former  of  these  cases  the  facts  were  that  Sir  Ed- 

»  Ley,  63.  »  F.  Moore,  729. 
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ward  Mountague  seised  in  fee  of  the  manor  of  Warkton,  which  was 
holden  in  capite  of  the  Grown,  purchased  seven  acres  of  land 
holden  of  the  manor  in  socage.  It  was  decided  that  these  seven 
acres  from  the  time  of  the  purchase  were  holden  of  the  Crown 
in  capite^  hj  knight's  service,  ^'  as  the  said  nianor  was  holden«" 
This,  it  was  contended  at  the  bar  on  behalf  of  the  plaintiff  in 
error,  showed  that  these  seven  acres  had  become  parcel  of  the 
manor ;  but  that  is  not  so.  The  language  of  the  Coui*t  cannot  be 
reconciled  with  the  supposition  that  these  lands  were  considered 
to  have  become  parcel  of,  and  to  have  been  reunited  with  the 
manor.  The  lands  and  the  manor  are  treated  as  being  two  distinct 
things.  If  the  lands  had  become  part  of  the  manor,  it  would  have 
been  incorrect  to  say  that  they  were  holden  as  that  of  which  they 
formed  part  was  held.  The  tenure  was  changed  from  socage 
to  knight's  service,  because  that  was  the  tenure  by  which  the 
manor  was  holden,  not  because  the  lands  had  become  parcel  of  the 

manor. 
♦  97        *  I  do  not  go  into  the  details  of  OreiweVi  Case.    The  ob- 
servations I  have  made  as  to  Mountague^ b  Case  apply  equally 
to  it. 

The  learned  Judges  refer  to  and  rely  upon  a  passage  in  the  Sec- 
ond Institute  ^  in  support  of  their  view  of  this  case.  But  with  all  def- 
erence to  them,  I  cannot  think  that  Lord  Coke  meant  in  that  passage 
more  than  was  established  in  Mountague^ e  Case  ;  namely,  that  when 
the  lord  of  a  manor  purchases  lands  holden  of  his  manor,  he  shall 
hold  the  purchased  lands  not  according  to  the  tenure  by  which 
they  were  holden  of  him  before  the  purchase,  but  by  the  same 
tenure  as  that  by  which  his  manor  is  holden.  Lord  Coke  can 
hardly  have  meant  more  than  this,  when  it  is  recollected  what  he 
himself  states  to  have  been  held  in  Mountjoy^s  Case?  One  of  the 
questions  there  was  as  to  what  would  amount  to  a  variation  of  the 
accustomed  rent,  and  it  was  held  that  in  some  cases  where  a  varia- 
tion of  the  accustomed  rent  would  be  bad  if  made  by  act  of  the 
parties,  it  might  yet  be  supported  if  occasioned  by  act  of  the  law, 
and  the  report  proceeds :  "  And  as  to  the  case  of  escheat  of  a 
tenancy,  it  was  agreed  for  good  law  —  for  the  act  of  law  or  of  God 
will  not  prejudice  any  one ;  but  if  the  lessor  had  purchased  the 
tenancy,  it  would  be  otherwise,  for  that  which  is  purchased  is  not 
parcel  of  the  manor,  because  he  acquires  it  by  his  own  act." 

1  Co.  2  Inst  502.  *  5  Rep.  6  h. 
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On  these  grounds  I  feel  bound  to  say  that  on  the  third  point  I 
am  unable  to  concur  with  the  learned  Judges.  They  refer  us  to 
several  passages  in  the  works  of  the  late  Mr.  Preston,  in  which  he 
certainly  treats  the  case  of  a  freehold  acquired  by  the  lord  by  pur- 
chase, as  carrying  witli  it  the  same  incidents  as  would  have  at- 
tached in  case  of  an  escheat.  If  I  had  found  any  old  au- 
thority •  warranting  what  Mr.  Preston  has  so  laid  down,  I  *  98 
should  have  been  glad  to  follow  it.  I  am  not  ashamed  to  say 
that  I  had  always  understood  the  law  to  be  as  he  stated  it.  But 
a  closer  examination  of  the  authorities  has  convinced  me  that  I  was 
wrong,  and  therefore  I  think  there  ought  to  be  judgment  for  the 
defendant  in  error. 

Lord  St.  Leonards.  —  My  Lords,  this  case,  although  apparently 
a  simple  one,  is  one  of  much  difficulty,  and  upon  which  there  has 
been  great  difference  of  opinion  between  the  Judges  of  Ireland  and 
the  Judges  of  England. 

The  nature  of  the  case  is  this :  Delacherois,  being  the  owner  of 
the  manor,  or  reputed  manor,  of  Donaghadee,  made  a  will,  under 
which  the  appellant  claims.  The  testator  afterwards  purchased  a 
fee-simple  estate  within  the  manor.  And  if  this  estate  was  after- 
wards held  of  the  manor,  it  passed  by  the  prior  will  as  part  of  it  ; 
otherwise  it  descended  to  the  heir  at  law  of  the  testator,  the  de- 
fendant in  error.  [His  Lordship  here  stated  tlie  facts  of  the  case, 
the  proceedings  in  the  Courts  below,  and  the  questions  put  to  the 
Judges  in  this  House,  and  their  answers.] 

These  opinions,  if  acted  upon  by  your  Lordships,  would  lead 
you  to  reverse  the  decision  in  Ireland,  and  to  decide  the  case  in 
favour  of  the  devisee. 

I  shall  now  consider  these  three  questions  separately,  and  state 
to  your  Lordships  my  opinion  thereon. 

I  will  assume  that  the  grants  from  the  Grown,  and  the  Acts  of 
Parliament,  gave  to  the  grantee  a  power  to  create  manors,  and  al- 
lotted demesnes  to  them,  and  gave  to  him  the  power  of  granting 
the  lands,  in  fee  or  otherwise,  to  be  held  of  the  manors,  although 
the  Act  of  the  15  Charles  1,  c.  6,  particularly  referred  to 
by  the  *  Judges  in  their  opinion,  would  require  some  ezpla-  *  99 
nation  to  ascertain  how  it  bore  on  the  estate  now  in  dispute, 
if  the  right  depended  on  that  Act.  Upon  this  question  the  Judges 
in  Ireland  gave  no  opinion. 
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Upon  the  first  point,  although  I  agree  that  there  was  suffioient 
evidence  to  go  to  a  jury,  that  there  was  a  manor  of  Donaghadee, 
comprising  the  land  in  dispute  as  part  of  the  demesne,  yet  this  is 
a  very  doubtful  question ;  and  if  there  was  such  a  manor,  it  is  still 
more  doubtful  whether  by  subsequent  events  it  did  not  cease  to 
exist  long  before  the  purchase  of  the  lands  by  the  testator.  It 
should  be  borne  in  mind  that  nearly  a  century  had  elapsed  before 
the  tenant  under  the  Crown  granted  the  estate  to  Luke  St.  Law- 
rence, 1721,  and  it  would  require  much  further  evidence  to  show 
that  the  manor  in  question  remained  a  legal  manor,  with  its  Oourt 
baron,  down  to  the  period  which  would  enable  the  devisee  to 
maintain  the  foundation  of  his  title. 

But  assuming  the  existence  of  the  manor,  and  the  validity  of 
the  grants  by  the  Grown,  I  have  now  to  consider  the  operation  of 
the  deed  of  1721,  the  grant  from  the  Earl  of  Mount  Alexander 
and  his  son  to  Mr.  St.  Lawrence. 

Mr.  Baron  Greene  in  his  elaborate  judgment  in  the  Exchequer 
Ghamber  in  Ireland,  which  was  adopted  by  the  majority  of  the 
Judges  there,  concluded  by  saying  that  he  was  of  opinion  that  it 
was  nowhere  established  that  the  tenemental  lands  once  severed 
from  a  manor  can  be  reannexed,  and  again  become  parcel  of  that 
manor  by  being  purchased  by  the  lord.  That  proposition  was  in- 
dispensable to  sustain  the  devisee's  case,  and  had  not  been,  in  his 
judgment,  established,  particularly  with  rpference  to  the  law  of 
devise.  Upon  the  hearing  of  the  appeal  in  this  House, 
*  100  the  learned  counsel  for  the  devisee  *  could  not  dispute  this 
proposition,  but  denied  that  it  was  the  point  to  bo  decided  ; 
so  that  if  the  land  was  severed  from  the  manor,  it  is  not  disputed 
that  the  judgments  in  Ireland  were  correct.  Upon  this  point  all 
are  agreed. 

I  must  now  call  your  Lordships'  attention  to  the  terms  of  the 
conveyance  of  1721,  from  the  then  lords  of  the  manor  (if  the 
manor  then  existed)  to  Mr.  St.  Lawrence.  I  assume  that  they 
might,  if  the  manor  existed,  make  a  grant  in  fee  to  be  held  of  the 
manor.  Of  course  the  grant  of  the  Grown  in  no  respect  restricted 
them  from  dealing  with  the  property  as  they  pleased.  They  could 
have  sold  out  and  out  all  the  demesnes,  and  so  have  destroyed  the 
manor,  or  have  severed  any  portion  of  the  demesnes  by  the  sale  of 
the  fee. 

The  deed  of  1721  is  not  what  one  should  have  expected  to  find 
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it,  if  it  had  been  executed  under  the  power  in  the  King's  Charter, 
and  if  tliere  was  still  an  existing  manor.  The  grantors  are  not 
described  as  lords  of  the  manor.  The  land  is  not  described  as  held 
of  or  part  of  the  manor,  but  in  the  description  it  is  merely  stated 
to  be  (locally)  in  the  manor,  just  as  in  describing  the  boundaries 
it  is  stated  to  be  bounded  on  the  west  with  lands  of  Druneag,  in 
the  manor  of  Newtown,  belonging  to  Robert  Oolville,  Esq.  The 
grantee  is  not  to  hold  of  or  under  the  manor.  There  is  not  that 
of  which  the  Statute  of  Quia  JEmptores  complained,  that  grants 
were  made  to  hold  of  the  feoffors,  and  not  of  the  superior  lords ; 
and  altliough  before  the  statute,  under  a  feoffment  in  foe  generally, 
without  reservation  of  any  tenure,  the  feoffee  would,  as  Coke  tells 
us,  have  holden  of  the  feoffor,  yet,  in  1721,  unless  in  a  case  not 
governed  by  the  statute,  no  such  subinfeudation  could  be  created  ; 
and,  therefore,  if  the  case  was  taken  out  of  the  operation  of  the 
statute  by  the  King's  grant,  we  cannot  doubt  that  some 
trace  of  the  intention  *  to  exercise  the  delegated  power  *  101 
would  appear  on  the  face  of  the  grant.  But  the  entire  frame 
of  the  deed  shows,  I  think,  that  the  framer  of  the  deed  (and  it  is 
scientifically  drawn)  was  aware^  that  although  there  was  a  reputed 
manor,  there  was  not  a  legal  one  ;  and  therefoi'e,  as  he  could  not 
rely  on  tenure,  he  must  trust  to  contract,  just  as  (amongst  many 
instances)  was  done  in  the  case  of  Chetwode  v.  Crew^  and  Bradr 
mHow  ▼.  Lmewn?  Tha  deed,  I  say,  is  in  every  respect  precisely 
what  a  competent  draughtsman  would  draw  to  give  to  the  grantor, 
who  had  not  a  legal  manor,  all  the  benefits  which  contract  could 
confer,  although  tenure  would  not.  Every  drag-net  clause  is  in- 
serted, in  order  to  leave  no  interest  in  the  property  in  the  grantor. 
A  rent  is  reserved,  not  as  incident  to  tenure,  but  with  an  express 
power  of  distress ;  and  a  covenant  by  the  grantee,  for  himself,  his 
heirs,  and  assigns,  to  pay  it ;  and  covenants  are  also  inserted  from 
the  grantee  in  like  manner,  to  do  suit  and  service  at  the  manor 
Court,  and  to  pay  leet  money.  The  covenants  by  the  grantors  are 
the  largest  that  could  be  framed  from  a  grantor  parting  for  ever  with 
all  interest  in  the  estate,  except  what  was  secured  by  contract ; 
and  they  are  accompanied  by  a  general  warranty. 

I  am  of  opinion,  therefore,  that  the  deed  of  1721  did  operate  to 
sever  the  demesne  land  comprised  in  it  from  the  manor ;  and,  if  I 
am  right,  it  is  admitted  that  the  devisee  has  no  title. 

»  Willci,  614.  •  4  T.  R.  443. 
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If  I  am  wrong  in  the  view  I  take  of  the  operation  of  the  deed 
of  1721,  and  of  the  estate  under  that  deed  bolden  of  the  manor, 
then  the  third  question  still  remains  to  be  considered,  viz.  assum- 
ing tlie  existence  of  the  manor,  and  that  the  land  of  Bally- 
*  102  hajes  remained  after  *  the  deed  of  1721  a  tenement  portion 
of  or  holder!  of  that  manor,  did  the  part  of  tliose  lands 
conveyed  in  fee  to  the  lord  of  the  manor  in  1842  become  so  re- 
united to  the  manor  as  to  pass  bj  the  devise  of.  that  manor  by  tlie 
will  of  1836. 

Now,  as  wo  have  soon,  this  land  was  held  by  the  lords  in  fee 
simple,  and  they  conveyed  it  as  such.  If  the  demesne  lands  of  a 
manor  are  treated  by  conveyance  as  a  distinct  property,  thoy  cease 
to  form  part  of  the  manor,  although  the  rents  and  dues  may  re- 
main :  for  example,  a  fine  formerly  levied  of  tliem,  and  the  same 
estate  taken  back,  would  liave  severed  them.  Where  the  fee  was 
in  a  grantee  originally,  the  lord  had  only  the  seigniory,  which  he 
held  in  common  cases  of  the  Crown.  The  land  ceased  to  form 
part  of  the  demesnes,  and  was  held  by  a  freehold  tenant  of  the 
manor.  If  ultimately  the  lord  repurciiased  the  land,  he  thereupon 
became  tlio  fee-simple  owner  of  it ;  and  he  held  not  of  himself 
(for  a  man  cannot  be  U>rd  and  tenant),  but  he  held  this  portion 
DOW  of  the  chief  lord.  It  had  lost  its  character  of  demesne  land, 
and  there  being  no  tenant  of  it,  it  is  no  longer  held  of  the  manor. 
There  is  no  custom  which  attaches  to  it.  The  lord  is  simply  seised 
in  fee,  as  he  was  before  the  grant  was  made  ;  but  it  is  no  longer 
really  part  of  the  manor,  although  in  common  parlance  it  may  be 
so  termed. 

With  these  general  observations,  wo  may  first  consider  the  con- 
veyance of  1842  to  Delacherois,  then  lord  of  the  manor,  if  it  ex- 
isted.   Here,  again,  we  are  surprised  at  the  form  of  the  convey- 
ance.   It  is  in  all  respects  just  such  a  conveyance  as  Mr.  Brad- 
shaw,  the  then  owner,  would  have  made  to  any  stranger  as  the 
•"■"*""""■     It  is  tlironghout  in  the  common  form  of  such  a  con- 
ce.     The  purchaser  is  not  stated  to  be  lord  of  the 
- ;  the  *  lauds  are  not  described  as  held  of  the  manor ; 
ig  is  said  of  suits  or  services.    The  deed  recites  the 
n  the  sellers  of  the  property,  "  subject  to  the  yearly 
■  rent  of  2^  per  annum."    The  property  is  described 
Ive  part  as  lying  in  the  manor  and  in  the  barony  and 
tlie  purchaser  accepts  the  covenants  for  title  from  the 
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seller  as  against  all  possible  estates  and  encumbrances.  It  is,  I 
repeat,  precisely  such  a  conveyance  as  would  be  made  of  a  com- 
mon fee-simple  estate  to  a  purchaser  wholly  unconnected  with  the 
seller  or  the  property  in  estate  or  privity.  And  this  strengthens 
the  view  I  have  before  suggested,  that  the  manor  as  a  legal  manor 
had  ceased  to  exist.  It  is  a  remarkable  circumstance  that  the 
original  grant  of  the  lands  by  the  lords,  after  nearly  a  century  of 
enjoyment  by  the  lord  for  the  time  being,  should  have  beep  silent 
as  to  its  being  held  of  the  manor,  or  as  to  its  forming  still  a  por- 
tion of  the  manor ;  and  that  after  nearly  a  century  and  a  quarter's 
enjoyment  of  the  land  by  the  grantee,  and  those  claiming  under 
him,  when  the  other  lord  repurchased  the  land,  the  conveyance  to 
him  should  have  assumed  the  form  to  which  I  have  drawn  your 
Lordships'  attention.  In  my  opinion,  this  reconveyance  did  not 
operate  to  make  the  land  once  more  demesne  land  of  the  manor, 
but  the  lord  became  seised  in  fee  of  it  as  a  distinct  property  held 
of  the  Crown. 

And,  therefore,  I  hold  that  it  did  not  pass  by  the  prior  will  of 
Delacherois,  the  purchaser. 

Still,  however,  treating  the  estate  as  held  of  the  manor  before 
the  conveyance  to  Delacherois,  there  arises  an  important  question 
of  law,  viz.  whether  there  is  any  distinction  in  such  a  case  between 
escheat  to  the  lord  and  purchase  by  the  lord.  It  is  well  settled 
from  the  earliest  period  that  in  case  of  escheat  or  de- 
scent —  acts  in  *  law  —  the  land  would  be  reannexed  to  *  104 
the  manor ;  and  in  this  case  the  property  would  have  passed 
by  the  prior  will  as  included  in  the  manor. 

The  learned  Judges,  whose  assistance  we  had,  are  of  opinion 
that  the  case  of  purchase  by  the  lord  cannot  be  distinguished  from 
the  case  of  escheat  or  descent ;  they  do  not  recognise  the  sound- 
*  ness  of  the  distinction.  In  each  case,  as  it  appears  to  them,  the 
riglit  acquired  by  the  lord  is  to  the  seigniory,  discharged  of  the 
tenant's  interest.  With  great  submission,  it  appears  to  me  that 
the  lord's  seigniory  was  in  no  respect  acquired  by  the  lord  under 
the  conveyance  ;  for,  in  the  view  we  are  now  taking,  it  was  never 
out  of  him,  but  what  he  did  acquire  was  the  actual  fee  simple  in 
possession  of  the  land  itself.  And  the  real  question  is,  whether 
that  would  be  reunited  to  his  seigniory  so  as  to  form  once  more, 
properly  speaking,  a  part  of  the  manor ;  if  not,  of  course  there 
was  an  end  of  the  seigniory,  for  he  could  not  hold  of  himself. 
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It  appears  to  me  that  it  is  much  too  late  to  overrule  the  settled 
distinction  between  escheat  and  purchase.  It  has,  I  think,  never 
been  decided  that  they  stand  upon  the  same  footing.  I  call  the 
distinction  a  settled  one,  because,  from  a  very  early  period,  it  has 
been  handed  down  to  us  from  the  highest  authorities  as  existing. 
Nor  is  there  any  thing  unusual  in  the  law  in  distinctions  between 
the  operation  of  acts  of  the  party  and  the  operation  of  acts  of 
law  ;  and  although  we  may  not  see  why  the  distinctions  were  es- 
tablished, it  is  our  duty  to  pronounce  upon  the  law  as  it  stands ; 
and  this  distinction  prevails  as  to  nianors  and  demesnes,  as  we  find 
in  Sir  MoyU  Finches  Ca9e^  and  in  Knight^ 9  Ca^e?  and  many  other 

authorities. 
*  105  *  After  the  opinions  which  have  been  delivered  upon  this 
point,  I  think  it  necessary  to  refer  to  some  of  the  authorities 
which  established  this  distinction.  In  MoufiJtjay^s  Case  ^  it  is  ex- 
pressly laid  down  ^'  as  to  the  case  of  escheat  of  a  tenancy  it  was 
held  for  good  law ;  for  the  act  of  law  or  of  God  will  not  prejudice 
any  one  ;  but  if  the  lessor  had  purchased  the  tenancy  it  would  be 
otherwise,  for  that  which  is  purchased  is  not  parcel  of  the  manor 
because  he  acquired  it  by  his  own  act."  Coke  winds  up  his  report 
by  saying,  that  many  other  matters  were  moved  by  the  counsel  on 
both  sides  at  th^  bar  in  this  case,  which  he  purposely  omitted 
because  the  Court  gave  no  resolution  of  them.  This  gives  great 
weight  to  the  resolutions  which  are  retained. 

In  Knight^ 8  Case^^  Justice  Pirryam  said,  if  three  acres  were  held 
by  suit  of  Court,  and  the  lord  purchased  one  of  them,  or  granted 
over  his  seigniory  in  one,  the  suit  is  gone  for  all ;  yet  if  one 
escheat,  or  it  be  aliened  in  mortmain,  and  the  lord  therefore  enter, 
the  suit  shall  remain  for  the  residue. 

In  Jenkins's  Centuries^  the  case  was  this.  A.  was  lord  of  a 
manor,  and  he  had  purchased  some  tenancies  of  the  manor,  being 
within  the  manor  and  held  of  it.  6.  purchased  the  manor.  Held, 
that  the  purchases  belonged  to  A.,  for  they  were  not  parcel  of  the 
manor  at  the  time  of  sale.  Then  B.  purchased  the  tenements,  and 
upon  2k  partitione  faeiendd  of  the  manor,  yet  the  said  tenements  so 
purchased  are  not  to  be  divided  where  the  suit  is  of  the  manor 
only. 

1  6  Rep.  64.  «  F.  Moore,  203. 

*  F.  Moore,  199 ;  2  RoUe,  Abr.  122  (6.).  *  Page  232,  pi.  4. 
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In  Thetf&rd  y.  Thetfwd}  Chief  Justice  Anderson  pnt  this  case. 
One  seised  of  a  manor  maketh  a  feoJSment  in  fee  of  part  of 
the  demesnes  and  afterwards  repurchases  *  them,  and  then  *  106 
makes  a  feoffment  of  the  whole  manor.  The  demesnes  re- 
purchased shall  not  pass  thereby,  for  they  i^ere  once  seyered  from 
the  manor,  and  not  reunited  by  the  purchase.  But  ho  and  Pirryam 
agreed,  that  although  in  truth  it  is  not  a  manor,  or  any  part  of  a 
manor,  yet  if  it  hath  been  reputed  such  it  shall  pass  by  that 
name. 

In  the  case  of  Hie  Queen  t.  DucKe%9  of  BueeUugh^  it  was  resolved 
by  the  whole  Court  of  King's  Bench,  that  lands  once  severed  from 
a  manor  can  never  afterwards  become  parcel  of  it  in  reality,  but 
they  may  by  reputation  ;  as  if  lands,  part  of  a  manor,  be  aliened 
away  absolutely  and  repurchased,  and  a  unity  of  possession  for  a 
considerable  time  after.  This,  however,  it  may  be  said,  does  not 
rule  the  case  before  us,  upon  the  point  which  I  am  now  consid- 
ering, for  in  this  case  there  was  an  admitted  severance. 

In  Trantor  v.  Buggan '  Chief  Justice  Holt  said,  "  A  tenancy 
escheated  to  the  lord  becomes  part  of  the  manor ;  but  if  the  lord 
purchase  part  it  is  only  holden  of  the  manor  and  not  part  of  it,  but 
the  rent  and  services  are  part."  I  may  here  observe,  that  if  the 
lord  purchase  all  the  frank  tenements,  or  all  but  one,  the  manor  is 
extinguished  in  the  first  instance,  because  there  cannot  be  a  manor 
without  a  Court  baron,  and  there  can  be  no  Court  baron  without 
suitors;  and  in  the  second  instance, hecause  there  cannot  be  a 
Court  baro'n  without  two  suitors.  And  in  these  instances  the  law 
is  the  same  as  to  escheat,  for  both  escheat  and  purchase  have  the 
same  operation,  viz.  they  deprive  the  manor  of  its  Court  baron, 
and  that  necessarily  works  an  extinguishment,  Bolle.^  But  this 
in  no  respect  affects  the  general  settled  distinction 
*  between  escheat  and  purchase.  There  are  many  other  *107 
authorities  in  favour  of  the  distinction,  but  it  is  unnecessary 
to  refer  to  them,  as  they  will  be  found  in  Mr.  Baron  Greene's  judg- 
ment in  Uie  Exchequer  Chamber. 

The  Lord  Chief  Baron  of  Ireland,  in  delivering  his  opinion  as 
opposed  to  the  rest  of  the  Judges,  relied  upon  Mountague^s  Case^ 
He  said  he  did  not  go  into  the  details  of  it,  but  he  did  not  find  it 

»  1  Leon,  204.  *  2  RoUe,  Abp.  121  (F). 

'  6  Mod.  150.  •  Ley,  63. 
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possible  to  reconcile  the  judgmeot  of  the  Court  in  that  case  with 
any  other  view  than  this :  that  where  lands  are  held  in  fee  as  of  a 
manor  bj  service  to-be  rendered  to  the  owner  as  such,  these  lands 
are  capable  of  being  reunited  to  the  manor  by  purchase  of  tlte 
land,  from  the  owner  ib  fee  of  the  land,  by  the  owner  in  fee  of  the 
manor ;  and  the  same  appeared  to  him  to  be  the  result  of  tlve  cases 
of  Mountague  and  of  Ore3weO  These  cases  were  not  relied  upon 
by  the  learned  Judges  who  delivered  their  opinion  in  this  House, 
and  they  appear  to  me  not  to  warrant  the  construction  put  upon 
them  by  the  Lord  Chief  Baron.  Take  Mouvtague's  Case  as  an 
example.  Sir  Edward  Mountague  held  in  capite  tlie  manor  of 
Warkton ;  of  that  manor  seven  acres  of  freehold  were  lield  in 
socage,  so  that  he  held  his  manor  in  capite,  and  the  owners  of  the 
seven  acres  held  of  his  manor  in  socage.  He  bought  the  seven 
acres ;  and  if  the  purchase  would  have  reunited  them  to  the  manor 
of  which  previously  to  the  purchase  they  were  held,  they  would 
have  been  reunited  to  Sir  Edward's  manor. 

But  tlie  Lord  Chief  Justices  aud  Chief  Baron,  Montague,  Hub- 
bard, and  T&nfield,  resolved,  "  That  the  seven  acres  were 
*108  held  of  the  King  in  eapite  by  knight's  service,  *as  the 
manor  of  Warkton  was  held,  of  which  manor  the  seven 
acres  were  some  time  held  in  socage  until  the  said  purchase."  It 
was  not  said  that  they  again  formed  part  of  tlie  manor ;  but  as  it 
appears  to  me,  they  were  treated  as  severed  from  the  manor  ;  and 
as  subinfeudation  was  forbidden  by  the  Statute  of  Quia  Emptore*, 
they  were  liolden  of  the  King  in  capite,  like  as  the  manor  itself 
was.  If  the  seven  acres  had  been  by  the  purchase  reunited  to-the 
manor  of  which  they  were  originally  holden,  the  manor  including 
them  as  still  part  of  it  would  have  been  holden  of  the  Crown  in 
capite,  and  they,  as  a  separate  independent  subject  would  not  have 
been  holden  of  the  Crown. 

I  am  unwilling  to  enter  into  a  long  explanation  of  the  case  in 

Saville,  reported  there  as  Anonymout,  but  which  ie  the  case  of  Sut- 

G-ifford?    The  lord  of  both  manors   there  having  by  his 

ise  of  the  superior    manor  extinguished  the  sub-manor, 

]y  the  tenant  paravail  tlien  held  of  the  superior  manor, 

was  held  of  the  Crown  m  capite,  and  the  service  having 

n  every  case  knight's  service,  the  lord  theit  purchased  the 

f  the  tenant  paravail,  and  then  sold  to  a  stranger ;  and  the 

■  F.  Moore,  729.  •  Sav.  81. 
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qnestion  was  of  whom  he  held.  Tliore  was,  therefore,  there  both 
a  repurchase  by  the  lord,  and  a  subsequent  sale  by  him,  which  of 
course  operated  as  a  severance.  Knight's  service,  in  any  view, 
was  due  for  the  land  in  the  hands  of  the  last  purchaser,  and  the 
question  was  decided  in  favour  of  the  Crown ;  so  that  he  held 
direct  of  the  King  in  capite  by  knight's  service.  That  case  does 
not  appear  to  me  to  support  the  case  of  the  plaintiff  in  error. 

The  last  of  the  tliree  cases  relied  upon  iti  Ireland  is 
*Cre9weV8Ca9e^  which  was  governed  by  the  same  rule  as  the  *  109 
last  case.  The  manor  of  Gomershall,Tower  Hill,  which  came 
to  the  Grown  upon  the  dissolution  of  monasteries,  was  granted  by 
the  Crown  to  Sir  Edward  Walsingham  in  fee  in  capite.  The  manor 
of  Pallingfold  was  held  of  the  above  manor  by  suit  of  Court,  and 
8«.  4<2.  rent.  Certain  lands  were  held  of  the  last-mentioned  manor 
by  suit  of  Court,  and  33».  4(i.  rent.  Sir  Edward  Bray  purchased 
the  superior  manor,  and  also  half  of  the  mesne  manor,  and  the 
lands  held  of  it  by  suit  of  Court,  and  33«.  4(2.  rent.  They  de- 
scended to  his  son,  who  purchased  the  other  half  of  the  mesne 
manor,  so  that  he  became  seised  of  both  manors  and  of  the  lands 
before  referred  to.  He  afterwards  conveyed  those  lands  to  another 
by  feoffment.  And  the  question  was  of  whom  did  the  feoQee 
hold ;  and  it  was,  by  the  opinion  of  Popham  and  Andrews,  Chief 
Justices,  resolved,  that  he  held  in  capite^  by  an  entire  knight's  fee. 
It  seems  that  he  was  held  to  stand  in  the  place  of  the  Brays,  and 
they  were  considered  to  have  held  these  lands  by  knight's  service 
in  capita.  The  lands  were  of  course  wholly  severed  from  the 
manors ;  and  the  decision,  like  that  upon  the  case  in  Saville,  ap- 
pears to  me  to  have  depended  upon  the  land  in  question  having 
become  no  longer  part  of  the  manor  of  which  it  was  holden  origi- 
nally, or  of  the  superior  manor ;  but  acquired  by  Sir  Edward  Bray 
by  purchase,  and  held  by  him  of  the  Crown,  as  a  distinct  subject, 
and  by  the  same  service  as  the  superior  manor  was  itself  held  of 
the  Grown.  It  appears  to  me  that  the  plaintiff  in  error  can  draw 
no  aid  from  these  cases.  I  may  observe  that  in  cases  like 
this  the  Judges* of  that  period  had  a  strong  leaning  in  *110 
favour  of  the  rights  and  revenues  of  the  Crown. 

But,  my  Lords,  although  the  learned  Judges  in  their  opinion  did 
not  rely  upon  tlie  cases  to  which  I  have  thought  it  necessary  to 
draw  your  attention,  yet  they  did  rely  upon  two  authorities,  which 

»  F  Moore,  729. 
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I  am  under  the  necessity  of  considering  with  all  the  attention  which 
is  due  to  the  opinions  of  those  very  learned  persons.  The  first 
authority  is  from  the  Second  Institute,^  where  it  is  said,  "If  the 
mesne  release  to  the  tenant,  the  tenant  shall  hold  per  eadem  ter- 
vitia  as  the  mesne  did ;  and  so  if  the  tenant  enfeoff  the  mesne,  ' 
the  mesne  shall  hold  per  eadem  servitia,  as  he  held  before ;  and  so 
it  is  if  the  tenancy  comes  to  tlie  mesnalty  by  act  in  law,  as  by  es- 
cheat or  descent,  the  mesne  sliall  hold  per  eadem  servitia  et  con- 
tuetudinei,  as  he  held  before ;  for  albeit  the  tenure  between  the 
tenant  and  the  mesne,  in  these  cases,  be  extinct,  yet  the  seigniory 
paramount,  which  also  was  issuing  out  of  the  tenancy,  romaineth 
Btiil."  Here,  the  learned  Judges  add,  no  distinction  is  drawn  be- 
tween release  and  feoffment,  or  act  in  law  ;  the  effect  in  each  case 
being  stated  to  be,  that  the  tenure  between  tlie  tenant  and  the 
mesne  is  extinct.  Tliis  passage  from  the  Second  Instituto  is  re- 
ferred to  iu  Uie  case  of  the  plaintiff  in  error,  as  an  example  in  onr 
early  law  books  in  which  purchase  by,  and  escheat  to,  the  lord  of 
the  manor,  are  classed  together,  and  treated  as  producing  the  same 
effects.  No  doubt  that  there  may  be  caees  in  which  tliey  may  have 
the  same  operation,  as  in  the  instance  which  is  also  referred  to  in 

tlie  case,  and  which  I  have  before  mentioned,  witere  Uie 
*  111    manor  is  extinguished  by  the  acquisition,  •  by  the  lord,  of 

all  the  freehold,  and  it  is  there,  of  course,  indifferent 
whether  the  extinguishment  is  caused  by  escheat,  or  descent,  or 
purchase  ;  titere  are  no  longer  any  freeholders  of  the  manor,  and 
the  manor  itself  is  extinguished. 

It  does  not  appear  to  me  that  the  rule  stated  in  the  Second  In- 
stitute bears  the  construction  put  upon  it,  namely,  tliat  where  the 
lord  repurchases  the  tenemental  estate,  the  immediate  seisin  is 
i^in  in  the  lord  as  part  of  tlie  manor.  \a  the  rule  is  stated,  if 
the  mesne  lord  release  to  the  tenant,  tlie  tenant  shall  hold  by  the 
same  services  as  the  mesne  did.  This  release  would  of  course 
""""■  "'"  '""d  from  the  manor  of  which  it  was  held,  and  the  re- 
hold  of  the  chief  lord  ;  and  if  tliat  tenure  was  m 
ght's  service,  might  have  had  to  pay  a  whole  knight's 

hen  states,  "  and  so  if  the  tenant  enfeoff  the  mesne, 
hall  hold  by  the  same  services  as  he  held  before." 
t  prove  that  the  land  is  again  in  the  immediate  seisin 
■  Ca  S  Init.  SOS. 
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of  the  lord  as  part  of  the  manor,  but  that  he  holds  it  of  course  in 
fee,  and  like  as  he  held  the  mesne  manor,  and  therefore  holding 
of  the  seigniory  paramount,  and  if  the  holding  under  that  was  in 
eapite  by  knight's  service,  he  might  have  had  to  pay  for  the  land  a 
fee  for  a  whole  knight's  service. 

The  case  before  your  Lordships  cannot,  as  it  appears  to  me,  be 
governed  by  the  construction  which  has  been  put  on  the  rule  from 
the  Second  Institute ;  and,  indeed,  if  that  rule  was  in  itself  sound, 
aud  had  been  recognised  as  law,  the  opinions  during  so  long  a 
period  of  so  many  eminent  Judges,  that  tlie  distinction  between 
escheat  and  purchase  did  and  does  exist  in  law,  never  could  have 
been  expressed.  Coke  himself  could  not  have  considered  the 
rale  as  breaking  in  upon  the  settled  distinction  which 
•he  had  reported  specially  as  resolved  in  Mounfjat/^a  Case,^  *  112 
If,  as  it  is  now  urged,  this  rule  is  opposed  to  the  resolution 
in  that  case,  surely  Coke  would  have  drawn  attention  to  the  cir- 
cumstance, and  explained  the  true  meaning  of  the  rule. 

The  other  authority  relied  upon  is  Mr.  Preston,  who  in  his  edi- 
tion of  the  Touchstone,  and  in  his  works  on  conveyancing  and  on 
abstracts,  states  that  the  law  on  this  subject  is  the  same  as  to  pur- 
chase and  escheat ;  and  the  learned  Judges  consider  the  rule  as 
laid  down  in  the  Second  Institute  *  as  an  express  authority  for  his 
statement  in  the  Touchstone,  although  he  makes  no  reference  to 
it,  and  his  other  statement  they  adopt  as  sound  law. 

It  does  not  appear  to  me  that  Mr.  Preston  had  any  intention  to 
lay  down  any  abstract  proposition  which  could  bear  upon  the  case 
now  before  the  House.  He  was  not  likely  to  treat  as  a  settled 
point,  without  referring  to  any  authority  in  support  of  his  view, 
that  purchase  and  escheat  were,  in  the  cases  we  are  considering, 
equal  to  each  other,  whilst  the  ancient  reports  and  law  books  in 
so  many  instances  draw  a  clear  distinction  between  them.  I  think 
it  will  be  sufficient  to  refer  to  what  he  says  in  the  third  volume  of 
his  conveyancing.^  He  there  refers  to  the  merger,  of  estates  in  fee 
of  tlie  copyhold  tenure,  in  a  particular  estate  of  the  freehold 
tenure.  It  is,  he  says,  the  tenancy  rather  than  the  estate  which  is 
extinguished ; .  therefore,  cases  applicable  to  copyholds  do  not 
strictly  fall  under  the  law  of  merger.  He  then  shows  where  the 
tenantry  by  copy  will  be  extinct,  or  superseded  by  the  accession  of 
the  freehold  tenure  to  the  tenure  by  copy  of  Court  Boll.     ^*  So  if 

^  5  Rep.  6  5.  *  Co.  2  lost  602.  *  3  Prest.  Conv.  29,  80. 
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tlifl  lord  of  the  seignior;  purchase  a  tenancy,  the  tenancy 
•  113  will  be  extinct,  and  go  "  iDclusively  with  the  manor."  For 
this  he  quotes  Bunker  ▼.  Cooke  and  Soe  t.  We^ff,  which  are 
confined  to  copyholds.  He  then  proceeds,  "  The  conEcquence  is, 
that  the  purchased  lands  will  pass  by  the  will  of  the  owner  aa  part 
of  the  manor,  though  the  will  by  which  the  manor  is  devised,  is 
made  before  the  purchase.  The  same  point  applies  to  the  pur- 
chase of  a  tenancy ;  also  to  the  devise  of  a  manor,  and  the  subse- 
quent escheat  of  a  tenancy  in  the  manor."  For  which  he  cites 
Doe  V.  Pott  and  St.  Pawl  v.  Lord  IhuUfy,  both  cases  of  purchases 
by  tlie  lord  of  a  copyhold  held  of  the  manor.  Hr.  Preston  adds, 
"  For  though  it  be  a  rule  that  lands  purchased  after  the  publication 
of  a  will  will  not  pass  by  that  will,  without  a  republication,  yot 
lands  which  become  part  of  the  manor  by  an  escheat  or  by  pur- 
chase after  the  publication  of  a  will,  will  pass  as  part  of  the  manor. 
In  fact  the  manor  comprises  the  tenancy ;  the  possession  comes  in 
the  place  of  the  seigniory,  and  the  land  becomes  parcel  of  the 
manor.  The  seigniory,  when  purchased  by  the  tenant,  is  extin- 
guished, and  has  no  distinct  existence,  and  being  once  extinguished, 
there  is  an  end  to  all  further  deduction  of  title.  Following  the 
same  analogy  there  will,  on  the  purchase  by  a  lord  of  a  manor  of 
a  copyhold  tenement,  be  an  extinguishment  of  the  copyhold  tenure, 
although  the  demisable  quality  may  remain,"  and  for  this  he  cites 
Doe  V.  Pott  and  Roe  ▼.  Wegg,  in  which  the  very  point  was  decided, 
and  St.  Paul  t.  Lord  Dudley. 

This  somewhat  confused  statement  may  be  accounted  for  from 
the  subject  not  properly  forming  part  of  the  merger  of  estates  of 
which  he  was  then  treating.   It  seems  clear  to  me  that  his  remarks 
were  intended  to  be  confined  to  copyliolds,  to  which  alone  his 
authorities  refer,  and  that  lie  had  not  in  his  view  the  questions 
now  before  your  Lordships,  which  he  knew  those  authorities 
*  114    *  did  not  touch,  and  for  wliich  he  did  not  quote  any  author- 
ity.   Nor,  indeed,  if  he  had  intended  his  observatioas  to 
apply  to  a  case  like  the  present,  could  he,  as  it  appears  to  me,  have 
found  au  authority  \o  support  his  opinion.    His  concluding  obser- 
vation that  the  seigniory  when  purchased  by  the  tenant  is  exUn- 
d  has  no  distinct  existence,  may  require  explanation. 
:hase  of  the  copyhold  tenant  his  tenancy  is  extinguished. 
Is  the  fee  simple.    There  is  no  longer  any  seigniory,  for 
■old  of  himself. 
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The  passage  in  the  Touchstone  (c.  23,  489)  is  a  copy  of  what 
fell  from  Man  wood  in  Brett  v.  Rigden^  and  is  confined  to  escheat. 
Mr.  Preston's  addition,  •"  For  the  tenancy  is  extinguished  in  the 
seigniory,"  may  be  correct ;  but  it  does  not  appear  to  me  to  bear 
upon  the  present  question. 

Upon  the  whole,  I  am  of  opinion  that  the  lands  in  question  did 
not  pass  by  the  will,  and  th^t  the  appeal  should  be  dismissed.  But 
considering  how  much  difference  of  opinion  has  been  expressed  on 
the  abstruse  points  in  the  case,  simple  in  itself  as  it  seems,  there 
should,  I  think,  be  no  costs. 

The  Lord  Chancellor  (Lord  Wbstburt)  put  the  question,  and 
the  judgment  of  the  Court  below  was  affirmed. 

Lords'  Journals,  20th  July,  1864. 
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1864.    Julys,  11,  12,  28. 

Maria  Chinnert  (a  Lunatic,  by  her  next  Friend),  Appellant. 
Etre  Evans,  Bespondent. 

Limitations,  Statute  of.     Mortgagee.     Receiver.     Aseignment  of 

Out%tanding  Terms. 

Payment  of  interest  on  an  Irish  mortgage  made  bj  a  receiyer  appointed  under 
the  11  &  12  Geo.  3,  c.  10  (Ir.),  over  the  estates  mortgaged,  is,  within  the  terms 
of  the  40th  section  of  3  &  4  Wm.  4,  c.  27,  payment  by  **  an  agent"  of  the  party 
liable. 

The  words  in  the  40th  section  *'  by  the  person  by  whom  the  same  shall  be  pay- 
able, or  his  agent,''  ^Ppi/  eciaally  to  the  making  of  a  payment  and  the  signing 
of  an  acknowledgment. 

M.  was  possessed  of  estates  in  three  counties,  Cork,  Kerry,  and  Limerick.  In 
1776  he  mortgaged  them  to  F.  The  interest  on  the  mortgage  was  not  regu- 
lariy  paid,  and,  on  a  petition  presented  by  F.,  under  the  11  &  12  Geo.  3,  c.  10 
(Ir  ),  a  receiver  was  appointed.  In  form,  his  appomtment  embraced  the  three 
estates ;  in  fact,  he  never  entered  into  possession  of  any  but  the  Limerick 
estate,  from  which  alone  he  took  the  money  necessary  to  keep  down  the  inter- 
est on  the  mortgage.    M.  afterwards  (without  any  knowledge  of  the  matter  on 

*  Fbw.  843. 
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the  part  of  F.)  told  the  Cork  and  Kerry  estates  to  C-,  and  certain  outstanding 

'  terms  and  judgments  were  assigned  and  conveyed  to  a  trustee  for  C.  to  protect 
the  title.  After  the  lapse  of  nearly  twenty  years,  since  the  last  payment  made 
by  the  receiver,  F.  claimed  to  have  a  sale  of  all  the  estates  included  in  the 
original  mortgage  in  order  to  cover  arrears  of  interest :  — 

HeUl^  affirming  the  judgment  of  the  Court  below,  that  the  pa}'ment  by  the  re- 
ceiver out  of  the  rents  of  the  Limerick  Estate,  was  a  payment  which  in  law 
must  be  considered  as  made  by  the  mortgagor  in  respect  of  the  mortgage  debt, 
and  therefore  prevented  the  Statute  of  Limitations  operating  as  a  bar  to  the 
demand  as  to  any  of  the  estates  comprised  in  the  mortgage. 

The  assignment,  to  a  trustee  for  the  purchaser  of  an  estate,  of  outstanding  terms 
affecting  it,  and  of  judgments  on  which  elegits  had  been  issued,  does  not  con- 
stitute the  purchaser  an  encumbrancer  within  the  meaning  of  the  42d  section  of 
the  3  &  4  Wm.  4,  c.  27,  so  as  to  prevent  the  operation  of  the  statute  on  the 
claim  of  the  mortgagee :  — 

Hddy  therefore,  reversing  the  judgment  of  the  Court  below,  that  the  mortgagee 
was  only  entitled  to  demand  six  years'  arrears  of  interest  up  to  the  filing  of  his 
petition  in  which  the  holder  of  the  estates  sold  was,  for  the  first  time,  made  a 
party  to  the  suit 

In  1775  Sir  Thomas  Tilson  Deane,  Baronet  (afterwards 
*  116  created  Lord  Muskerry),  was  seised  in  foe  of  certain  *  es- 
tates called  Stonefield  and  Crinallon,  in  the  baronj  of 
Muskerry  and  county  of  Cork  (subject  to  two  jointures  of  700L 
and  300Z.  per  annum  in  favour  of  his  mother),  and  also  of  certain 
other  lands  called  Clydamore  and  OoomacuUen,  in  the  county  of 
Kerry,  and  of  other  lands  in  Limerick.  On  the  1st  January,  1776, 
he  included  all  those  lands  in  mortgage  executed  to  Grace  Freke, 
to  secure  a  sum  of  8000/.  with  interest  at  the  rate  of  five  and  one 

Dates. 

1776.  1  January.    Mortgage  to  Grace  Freke,  of  lands  in  Cork,  Kerry,  and 
Limerick. 

1783.  Latids  in  Kerry  sold  by  Lord  Muskerry  to  Morgell. 

1784.  Mrs.  Freke's  executors  petition  for  a  receiver,  —  appointment,  on  tliis 

petition,  of  a  receiver  over  all  tbe  estates  mentioned  in  the  mortgage. 

1789.  Demise  of  the  lands  in  Cork  by  Lord  Muskerry  to  Chinnery. 

1790.  Assignments  to  Chinnery  of  charges  created  on  the  Cork  and  Kerry  es- 

tates prior  to  the  mortgage  of  1776  (no  mention  in  the  sale  of  1783, 

or  the  dembor  of  1789,  of  the  mortgage  of  1776). 
1792.  Sale  by  Morgell  to  Chinnery  of  the  Kerry  estates. 
1853.  Petition  by  Mrs.  Freke's  representatives,  who  knew  nothing  of  the  sale 

of  the  lands  of  Cork  and  Kerry,  against  I^rd  Muskerry,  for  sale  of 

the  lands  comprised  in  the  mortgage  of  1776.     Sale  ordered. 
1856.  Amended  and  supplemental  petition,  —  all  parties  then  brought  before 

the  Court 
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half  per  cent,  per  annum.  This  mortgage  was  at  once  regis- 
tered. 

Mrs.  Freke  died  in  the  year  1782,  having  by  her  will  appointed 
the  money  due  on  the  mortgage  between  her  two  sons,  W.  E.  and 
R.  E.  Freke,  and  her  two  daughters  Anne  and  Kitty,  the  latter  the 
wife  of  George  Futlaud. 

In  1783  the  lands  in  Kerry  were  sold  by  Lord  Muskerry 

•  to  one  Crosbie  Morgell  without  any  reference  to  the  mort-    *  117 
gage,  and  the  conveyances  on  this  sale  were  duly  regis- 
tered. 

In  May,  1784,  a  petition  was  presented  by  the  executors  of  Mrs. 
Freke  to  the  Court  of  Exchequer  in  equity  setting  forth  the  mort- 
gage, and  specifically  naming  the  lands  in  the  three  counties,  and 
then  stating  tliat  there  was  a  sum  of  720/.  due  for  interest  on  the 
said  mortgage  up  to  the  1st  January,  1784,  and  praying  for  the 
appointment  of  a  receiver  over  the  mortgaged  lands.^  Cause  was 
shown  against  this  petition  on  behalf  of  Lord  Muskerry,  and  on 
the  9th  July,  1784,  the  order  for  a  receiver  over  the  lands  de- 
scribed in  the  petition  was  made  absolute.  Walter  Sweetman  was 
appointed  receiver,  and  by  an  order  of  the  19th  September,  1784, 
'^  the  several  tenants  of  the  lands  and  premises  in  the  petition 
mentioned,"  were  ordered  to  pay  their  rents  to  him.  No  accounts 
were  ever  rendered  by  Mr.  Sweetman,  and  in  1800  Mr.  Mounsell 
was  appointed  to  succeed  him,  and  filed  his  first  account  in  Novem- 
ber, 1801,  from  which,  and  from  subsequent  accounts,  it  appeared 
that  the  receiver,  though  in  form  appointed  over  all  the  mortgaged 
lands,  had  only  in  reality  been  in  receipt  of  the  rents  from  the 
lands  of  the  county  of  Limerick,  which  did  not  fully  cover  the 
amount  of  interest,  but  left  an  annually  increasing  arrear. 

*  Other  receivers  were  afterwards  appointed,  but  no  rents    *  118 
of  the  lands  in  Cork  or  Kerry  appeared  ever  to  have  been 
received  on  account  of  the  interest  on  this  mortgage  debt. 

In  January,  1789,  Lord  Muskerry  demised  the  lands  in  Cork  to 

^  This  petition  was  presented  under  the  11  &  12  Geo.  3,  c.  10  (Ir.),  by  which 
it  is  enacted,  "  that  in  all  cases  where  one  and  a  half  year's  interest  shall  be  due, 
a  Court  of  equity,  upon  application  in  manner  hereinafter  mentioned,  shall 
appoint  a  receiver  to  receive  such  parts  of  the  rents  of  the  mortgaged  premises  as 
■hall  be  sufficient  to  pay  such  arrears  of  interest,  and  also  the  accruing  interest  of 
the  said  mortgage  money  from  time  to  time,  one  half  year  when  the  other  shall 
become  due,  until  the  whole  of  such  interest  due  on  the  mortgage  shall  be  di9* 
charged." 
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Broderick  Chinnery  (to  whom  be  was  largely  indebted),  in  fee 
farm.    Tbis  deed  was  immediately  registered. 

By  deeds  bearing  date  in  April,  1789,  and  November  and  De- 
cember, 1790,  Broderick  Chinnery  (who  had  at  that  time  become 
the  purchaser  of  the  Kerry  estate,  and  also  of  the  Cork  estate 
previously  demised  to  him),  obtained  an  assignment  to  a  trustee 
on  his  behalf,  of  the  jointure  charges  of  Lady  Deane,  and  of  cer- 
tain judgments,  and  an  outstanding  term  given  to  secure  the 
arrears  of  jointure  affecting  the  lands  in  the  counties  of  Cork  and 
Kerry,  and  of  the  rents  on  the  leases  previously  made  to  himself 
by  Lord  Muskerry.  There  was  a  covenant  to  keep  on  foot  and 
unsatisfied  a  mortgage  of  1699,  and  four  judgments  thereon,  on 
three  of  which  elegits  had  been  issued  at  dates  between  1779  and 
1789,  the  object  stated  being  to  protect  the  interests  of  Chinnery. 
There  were  the  usual  covenants  for  title,  but  there  was  no  refer- 
ence whatever  to  the  mortgage  of  1776. 

Broderick  Chinnery,  who  was  afterwards  created  a  baronet,  con- 
tinued in  uninterrupted  possession  of  these  lands  till  his  death  in 
May,  1808,  and  no  payment  on  account  of  the  mortgage  of  1776 
nor  any  acknowledgment  of  it  was  ever  made  by  him.  His  son 
succeeded  to  the  property,  was  found  a  lunatic  in  1833,  and  from 
that  time  until  his  death  in  1858  his  estates  were  under  the  control 
of  a  receiver  appointed  by  the  Court  of  Chancery. 

In  July,  1853,  a  petition  was  presented  on  behalf  of  Anne 
*  119  Dorothea  Putland,  the  person  interested  under  the  *  mort- 
gage, alleging  that  large  arrears  of  interest  were  due,  and 
praying  for  a  sale  of  the  lands  comprised  in  the  mortgage  of  1776, 
which  lands  were  described  as  in  the  possession  of  Lord  Muskerry. 
This  petition  was  not  served  either  on  Chinnery  or  on  his  commit- 
tee or  receiver.  In  July,  1853,  an  order  Nisi  was  made  directing 
a  sale  of  all  the  lands  comprised  in  the  mortgage  of  1776.  This 
order  was  in  November,  1858,  made  absolute  on  a  consent  signed 
by  Mr.  Howe,  the  solicitor  for  Lord  Muskerry. 

In  May,  1855,  Mrs.  Putland  presented  an  amended  petition,  cor- 
recting some  mistakes  as  to  the  amount  of  sums  due  on  the  mort- 
gage, and  stating  that  the  receiver  appointed  under  the  Mortgage 
Act  (11  Geo.  3,  c.  10,  Ir.)  continued  over  the  Limerick  lands, 
and  that  no  release  of  the  Cork  and  Kerry  lands  had  been  dis- 
covered, and  that  none  such  existed.  Another  petition,  amended 
and  supplemental,  was  presented  in  January,  1856,  introducing 
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for  the  first  time  the  representative  of  Sir  Broderick  Chinnery, 
stating  the  purchases  made  by  him,  the  lunacy  of  his  representa- 
tive,  the  appointment  of  the  Rev.  Sir  Nicholas  Chinnery  as  com- 
mittee of  tlie  lunatic's  estate,  and  alleging  that  the  rents  due  out 
of  tlie  Cork  and  Kerry  estates  had  never  been  applied  in  satisfac- 
tion of  the  interest  due  on  the  mortgage.  jOause  was  shown 
against  an  order  for  sale  of  these  estates  on  the  ground  of  the 
claim  being  barred  by  the  Statute  of  Limitations ;  but  that  was 
disallowed  by  order  of  2d  July,  1856,  and  an  order  was  made  by 
Mr.  Commissioner  Hargreave  on  22d  July,  directing  a  reference 
to  ascertain  the  sum  due  on  the  mortgage,  so  as  to  determine  what 
should  be  done  with  regard  to  the  sale,  and  to  certain  leases  made 
by  Sir  Broderick  Chinnery  of  the  lands  which  he  claimed  to  have 
purchased  from  Lord  Muskerry,  but  which  were  included  in  the 
mortgage  of  1776. 

*  The  interest  originally  vested  in  Grace  Preke  passed,  *  120 
on  the  death  of  Mrs.  Putland,  to  the  respondent.  Various 
proceedings  were  taken,  and  in  March,  1859,  the  lunatic's  com- 
mittee filed  a  discharge  insisting  that  as  against  the  appellant  no 
more  than  six  years'  interest  prior  to  the  filing  of  the  amended 
petition  in  January,  1856,  in  which  the  representative  of  Sir 
Broderick  Chinnery  was  first  made  a  party,  could  be  recovered. 
The  cause  was  heard  in  May,  1859,  before  Judge  Hargreave  in  the 
Landed  Estates  Court ;  and  on  the  13th  May  he  made  an  order 
declaring  that  the  respondent  was  entitled  to  recover  the  principal 
and  hiterest  due  on  the  mortgage  from  the  year  1784,  after  credit- 
ing the  payments  made  by  the  receiver,  first,  by  a  sale  of  the  Lim- 
erick estate,  second,  for  any  deficiency,  though  exceeding  six  years 
before  the  supplemental  petition  by  a  sale  of  the  Cork  estate,  and, 
thirdly,  for  any  deficiency  still  remaining  after  the  sale  of  these 
estates  by  a  sale  of  the  Kerry  estate,  but  so  as  not  to  levy  out  of 
the  Kerry  estate  more  than  six  years'  interest  prior  to  the  supple- 
mental petition.  The  distinction  in  favour  of  the  Kerry  estate  pro- 
ceeded on  the  ground  that  that  had  been  sold  to  Morgell  in  1783, 
before  the  appointment  of  a  receiver,  and  that  Morgell  had 
not  been  made  a  party  to  that  proceeding.^    This  *  order    *  121 

'  The  foUowing^is  that  part  of  the  judgment  of  Judge  Hargreave  which  relates 
to  this  matter :  '*  It  appears  to  me  to  be  quite  clear,  that  as  against  Lord  Mus- 
kerry and  his  representatives,  and  as  against  the  lands  of  which  the  receiver  has 
been  and  is  in  possession,  all  the  arrears  of  interest,  which  have  remained  unsatr 
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was  taken  to  tho  Court  of  Appeal,  where,  on  the  18th  November, 
1859,  it  was  affirmed. 

isfied  since  1 784,  can  be  still  recovered  in  that  petition  matter,  and  that  the  credi- 
tor is  entitled  to  retain  the  receiver  until  all  such  interest  shall  be  paid,  no  matter 
how  long  a  period  mi^ht  be  required  for  that  purpose  ;  and  it  follows  as  a  mere 
matter  of  course  that  if  the  money  be  raised  hy  a  sale  of  these  denominations,  no 
limit  can  be  placed  on  the  amount  of  interest  to  be  recovered,  for  it  would  be 
idle  to  suppose  that  the  relative  rights  of  the  debtor  and  creditor  could  be  altered 
hy  a  mere  change  in  the  form  of  the  proceeding.  In  point  of  fact,  the  parties 
representing  the  debtor  have  not  raised  any  question  on  this  point,  and  as  against 
them  the  whole  demand  is  unquestionably  due. 

^  I  am  of  opinion,  that  out  of  the  lands  of  Clydamore,  nothing  can  be  recov- 
ered in  the  petition  matter  of  1784  and  its  revivals.  It  is  true  that  an  order  was 
obtained  for  a  receiver  over  it,  but  such  an  order  could  have  no  practical 
effect  on  tlie  possession  of  Morgell  the  purchaser  of  1 788,  as  he  was  not  made  a 
respondent  to  tho  petition.  It  may  be  said  that,  as  the  petition  would  have  been 
made  maintainable  against  him  and  his  lands  of  Clydamore,  if  he  had  been  before 
the  Courts  it  would  be  competent  for  the  petitioners  at  any  time  to  make  him  a 
party,  and  bind  the  lands  ab  initio.  Probably  this  would  be  so  if  the  proceeding 
had  been  in  the  nature  of  an  adverse  suit  by  bill  in  equity,  but  when  we  con- 
sider that  the  effect  of  a  petition  under  this  statute  is  merely  to  displace  the  pos- 
session of  the  respondent,  and  to  place  the  petitioner,  by  his  receiver,  in  the  pre- 
cise position  which  the  respondent  occupied  when  the  petition  was  filed,  it  is 
evident,  I  think,  that  this  petition  was  not  a  proceeding  calculated  to  interfere 
with  the  possession  of  the  purchaser,  or  a  proceeding  on  which  any  contested 
questions  could  be  raised  or  decided ;  I  therefore  consider  that  there  was  no  eff*ec- 
tive  suit  to  recover  interest  out  of  Clydamore  until  the  second  petition  was  filed 
in  this  Court,  and  I  must  hold,  that  the  principal  and  six  years'  interest  prior  to 
that  date  are  all  that  can  be  recovered  out  of  this  townland. 

*'  Stonefield  and  Crinalloware  differently  circumstanced.  The  petition  of  1784 
brought  before  the  Court  the  proper  owner  of  these  lands,  but  it  was  practically 
inoperative  in  consequence  of  the  existence  of  prior  encumbrances  which  were  be- 
ing enforced  against  these  denominations.  It  would  have  been  impossible,  in 
this  petition  matter,  to  deal  with  these  prior  circumstances  in  any  manner  even 
to  the  extent  of  taking  an  account  of  what  was  due  on  foot  of  them,  and  in  short 
against  them  (represented  by  B.  Chinncry)  the  proceeding  of  1784  was  quite 
abortive.  It  is  contended,  however,  on  the  part  of  the  mortgagee,  that  the  case 
is  thus  brought  within  the  proviso  in  the  4 2d  section,  that  there  was  a  prior  en- 
cumbrancer in  possession  from  1 790,  or  thereabouts,  to  the  present  time,  and  that 
consequently  he  is  entided,  out  of  these  lands,  to  interest  during  that  intervaL 
It  is  contended  in  reply,  that  the  possession  of  Chinnery  and  his  successors  in 
title  is  not  as  creditors,  but  as  purchasers  and  owners.  Now,  as  between  Lord 
Muskerry  on  the  one  hand,  and  Chinnery  on  the  other,  no  doubt  the  possession 
of  the  latter  must  be  regarded  as  the  possession  of  an  owner ;  but  as  between 
Chinnery  and  parties  having  demands  prior  to  his  purchase,  but  subsequent  to  his 
charges,  I  apprehend  that  B.  Chinnory*s  poasesuon  can  only  be  regarded  as  the 
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This  was  an  appeal  against  the  orders  of  the  16th  December^ 
1858,  and  the  18th  November,  1859. 

*TAe  Attometf- General  (^Sir  R.  Palmer)  and  Mr.  Ebb-    ^122 
house^  for  the  appellant.  —  The  decree  of  the  Court  below  is 
wrong  in  declaring  the  respondent  entitled,  under  the  mortgage  of 
1776,  to  payment  out  of  the  Cork  and  Kerry  estates.     The  first 
question  is  whether,  supposing  the  appellant  to  take  those  estates 
from  and  under  Lord  Muskcrry,  the  Statute  of  Limitations 
is  prevented  from  running  as  to  them  by  *any  payment    *123 
made  by  a  receiver,  who  only  dealt  with  the  rents  of  the 
Limerick  estate.    The  nest  question  is,  whether,  supposing  the 
respondent  entitled  to  come  at  all  on  these  estates  in  Cork  and 
Kerry,  his  claim  is  not  confined  as  to  the  estates  in  Cork,  as  well 
as  those  in  Kerry,  to  six  years  previous  to  the  date  of  his  supple- 
mental petition. 

The  case  of  Doe  d.  Palmer  v.  Hyre  ^  was  relied  on  in  the  Court 
below,  but  that  cannot  affect  this  case,  for  there  the  remedy 
sought  by  the  mortgagee  was  on  a  payment  made  within  twenty 
years  by  the  mortgagor,  and  the  person  to  be  affected  was  only  a 

poaseasion  of  a  creditor,  for  it  is  only  in  that  capacity  that  he  could  retain  the 
possenion  against  the  mortgagee. 

**•  It  is,  however,  further  insisted,  that  Chinnery*s  demands  might  have  been 
paid  off  long  ago  if  he  was  in  as  a  creditor,  and  that  in  order  to  come  within  the 
exception,  the  suit  by  the  mortgagee  shoald  have  been  instituted  within  one  year 
after  the  prior  creditor  could  bo  put  out  of  possession. 

"  This,  however,  is  not  the  language  of  the  statute,  and  to  construe  it  so  would 
operate  very  harahly  against  the  subsequent  creditor,  who  is  not  in  privity  with 
the  prior  creditor,  and  has  no  means  of  knowing  what  is  due  to  him.  Such  a 
construction  would  bar  the  puisne  creditor  of  his  rights,  if  ho  permitted  the  prior 
creditor  to  remain  a  single  year  in  possession  after  he  was  paid  off;  and  yet,  if  he 
filed  a  bill  before  the  prior  creditor  was  fully  paid,  he  would  be  liable  to  all  the 
costs.  In  the  case  of  Drought  v.  Jones,*  Lord  Plunket  says :  *  Even  admitting 
that  he  (the  puisne  creditor)  might  file  a  bill,  I  am  not  bound  to  give  to  a  sec- 
tion creating  a  statutable  bar  a  stringent  construction  which  does  not  necessarily 
follow  from  the  words.'  On  the  whole,  I  think  that  the  period  of  a  year  is  given, 
to  be  computed  from  the  time  when  the  possession  is  actually  abandoned  by,  or 
recovered  from,  the  prior  creditor,  and,  in  the  present  case,  that  possession  has 
not  yet  been  recovered ;  and  I  am  not  prepared  to  say  that  it  can  as  yet  be  re- 
covered from  Chinnery's  representatives  by  the  puisne  mortgagee.  It  may 
well  be  that  something  is  yet  due  on  these  old  charges,  the  amount  of  which  was 
large* 

^  17  Q.  B.  866.  *  2  Irish  Eq.  SO  7. 
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ten&nt  on  snfferance ;  here  the  appellant  is  a  bond  jidfi  purchaser 
for  valuo.    Agaiost  liim  the  more  acknowledgment  of  the  mort- 
gagor, or  pujment  made  by  him  (supposing  anj  such  payment  to 
have  been  made  in  this  cose,  which  is  denied)  can  have  no  effect. 
The  7  Wm.  4,  and  1  Vict.  c.  28,  gives  no  new  right  to  the  mort- 
gagee, except  EO  far  as  it  enables  him  to  enforce,  for  the  recovery 
of  the  land  itself,  the  same  title  wliich,  under  tlie  3  £  4  Wm.  4, 
c.  27,  he  might  enforce  for  the  recovery  of  money  charged  upon 
the  land.     Under  the  40th  section  of  the  earlier  statute,  ttie  re- 
spondent here  would  have  been  barred.     There  has  not  been  hero 
any  payment  or  acknowledgment  in  writing,  signed  by  the  person 
liable  to  pay,  such  aa  will  prevent  the  operation  of  the  statute  in 
barring  tlie  claim.     The  only  person  who  can  make  an  effectual 
acknowledgment  for  such  a  purpose  is  lie  by  whom  tlie  money  is 
payable,  or  his  agent     That  has  not  been  done  here  ;  a  stranger 
'  cannot  do  it,  and  a  receiver  appointed  by  the  Court  of  Chancery 
is  a  stranger  for  such  a  purpose.    Ho  is  not  the  agent  of 
•  124    the  party  over  whose  estate  he  is  appointed  *  adversely  as  a 
receiver,  but  is  the  mere  servaut  of  the  Court.     Roddam  v. 
MorUy^  though  not  a  decision  on  this  statute,  but  on  the  3  &  4 
Wm.  4,  c.  42,  §  5,  illustrates  tliis  argument.    There  a  specialty 
vas  given  by  a  testator,  binding  himself  and  bis  heirs  ;  liis  devisee 
for  life  paid  the  interest  on  the  specialty,  and  such  payment  was 
held  to  keep  alive  the  liability,  but  that  was  because  the  devisee 
for  life  was  held  under  the  particular  form  of  bond  to  be  a  party 
liable.     So  in   Toft  v.  Stephenson^  the  trustees  of  a  purchaser, 
holding  that  character  under  his  will,  were  treated  as  persons  by 
whom  tlie  purchase  money  was  payable,  within  the  meaning  of  3 
&  4  Wm.  4,  c.  27,  §  40.     But  in  Balding  v.  Lane^  an  acknowledg- 
ment made  by  a  mortgagor  himself  was  not  held  suRiRient  to  en- 
able the  first  mortgagee  to  recover  more  than  six  years'  interest  as 
"    "■     t  the  subsequent  mortgagee,  for  otherwise*  "  the  mor^gor, 
representative,  who  may  have  no  interest  whatever  in  the 
(tor  the  ultimate  equity  of  redemption  may  not  be  worth 
iUing),  shall  be  entitled  to  charge  the  estate  anew,  with  any  . 
t  of  arrears  of  interest  as  against  the  second  and  subse- 
mortgagees."  The  principle  thus  declared,  applies  with  still 
-  force  to  the  case  of  a  purchaser  for  value  without  notice. 

1  De  G.  &  J.  1.  '  1  De  G.,  J.  &  S.  122. 

1  Be  G.,  M.  &  G.  28.  •  1  De  G.,  J.  Sc  8.  ISS. 
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Bat  even  jf  the  acknowledgment  of  the  mortgagor  himself  coul^ 
be  deemed  sufficient,  still  the  receiver  cannot  foe  treated  as  being 
his  agent  or  representative  for  any  such  purpose.  The  receiver  is 
the  officer  of  the  Court,  and  is  put  into  receipt  of  the  rents  and 
profits  adversely  to  the  mortgagor.  This  is  especially  so  under 
the  11  &  12  Geo.  3,  c.  10,^  which  is  entitled  "  An  Act 
♦to  render  securities  by  mortgage  more  efficient,"  and  *125 
which  authorises  the  appointment  of  a  receiver  on  a  petition 
presented  to  the  Court,  complaining  that  there  has  been  default  in 
the  payment  of  interest  for  one  year  and  a  half,  and  specially  di- 
rects in  what  manner  he  shall  discharge  the  duties  of  his  office. 
[The  Lord  Chancellor.  —  Suppose  an  action  and  a  judgment 
and  execution  thereon,  would  payment  by  the  sheriff  be  a  pay- 
ment within  the  statute  ?]  It  would  not.  As  Lord  Cranworth 
said  in  Toft  v.  Stephenson,^  the  payment  must  be  made  by  "  a  per- 
son who  unless  he  pays  will  lose  his  land."  The  sheriff  is  not' 
such  a  person. 

The  intention  of  the  statute,  that  long  delay  in  enforcing  rights 
shall  operate  as  a  bar  to  them.  Is  shown  by  the  28th  section,  which 
bars  the  right  of  the  mortgagor  himself  as  against  the  mortgagee 
himself,  to  redeem  after  twenty  years'  possession  by  the  mortgagee. 
It  is  impossible  to  suppose  that  the  Legislature  should  have  imposed 
such  a  restriction  in  that  case,  and  yet  have  allowed  the  niortgagor, 
by  making  an  acknowledgment  or  a  payment  either  by  himself  or 
an  agent,  or,  as  in  this  case,  by  somebody  who  was  not  the  mort- 
gagor's agent,  but  was  in  possession  adversely  to  him,  to  continue 
in  favour  of  a  mortgagee  who  had  neglected  to  enforce  his  rights, 
a  liability  against  the  estate,  in  the  hands  of  a  purchaser,  without 
notice. 

But  supposing  the  mortgagee  here  entitled  to  claim  any  thing, 
he  cannot  claim  against  the  Cork  estate  more  than  six  years'  inter- 
est, to  be  calculated  previous  to  the  filing  of  the  bill  of  1856.  The 
appellant  is  said  to  have  been  in  possession  of  the  Cork  estate  as 
an  encumbrancer,  but  he  was  not  so.  He  was  in  possession 
of  the  Cork  as  *  well  as  of  the  Kerry  estates,  in  tlie  char-  *  126 
acter  of  a  purchaser  only.  The  encumbrances  were  only  got 
in  according  to  the  usual  practice  to  protect  his  title  ;  but  that  fact 
did  not  constitute  his  possession  that  of  an  encumbrancer,  so  as  to 
give  a  title  on  that  account  to  the  mortgagee  to  recover  long  ar- 

^  See  ante,  p.  117.  *  1  De  6.,  M.  &  6.  28,  40. 
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rears  of  interest.  The  purchaser  of  the  Cork  estates,  like  the  pur- 
chaser of  the  Kerry  estates,  was  entitled  to  be  called  into  Court 
before  he  could  be  made  liable  to  the  interest  on  this  mortgage,  of 
which  he  had  no  notice.  He  was  not  so  called  into  Court  until 
1856,  and  the  same  principle  which  exempted  the  Kerry  estates 
from  liability  to  more  than  six  years'  interest,  ought  to  exempt  the 
Cork  estates  from  any  greater  liability.  The  possession  of  a  credi- 
tor under  an  elegit  is  not  a  possession  of  au -encumbrancer,  or  an 
adverse  possession  as  to  a  mortgagee,  under  the  statute.  Here 
Chinnery  was  only  in  possession  in  the  character  of  a  purchaser 
for  value,  without  notice.  But  even  if  that  should  not  be  deemed 
to  be  the  case,  the  mortgagee,  under  such  circumstances  as  exist 
here,  cannot  recover  more  than  six  years'  interest,  Du  Vigier  v. 
Lee^  and  in  that  case  Vice-Chancellor  Wigram  explained  what  was 
the  construction  put  by  the  Court  of  Queen's  Bench  in  Doe  v.  Wilr 
Uani9^  upon  the  3  <&  4  Wm.  4,  c.  27.  He  said,*  that  it  was  there- 
by shown  to  be  ^^  doubtful  whether  a  mortgagee  who  abstained 
from  entering  on  a  mortgaged  estate  for  twenty-one  years  after  it 
became  forfeited,  would  not  be  barred  of  his  right  of  entry^  al- 
though the  interest  ]iad  been  regularly  paid  during  the  whole  of 
that  period."  In  that  case  he  was  expressly  directing  his  atten- 
tion to  the  two  statutes,  8  <&  4  Wm.  4,  c.  27,  and  c.  42.  Here  the 
mortgagee  did  so  abstain,  and  must  be  affected  by  the  consequences 
of  his  own  act.  . 

*  127  *  Mr.  Bolt  and  Sir  H,  CaimSy  for  the  respondent.  —  All 
the  three  estates  here  are  equally  liable  under  the  mort- 
gage, and  under  the  appointment  of  the  receiver.  There  is  no 
question  made  as  to  the  Limerick  estate ;  and  it  is  submitted  that 
there  is  in  law  no  distinction  between  the  liability  of  that  and  the 
other  estates. 

The  appellant  is,  it  is  true,  a  purchaser,  but  the  correspondence 
between  the  parties  [it  was  referred  to  fully]  shows  that  Chinnery 
was  well  aware  of  all  the  pecuniary  difficulties  of  Lord  Muskerry, 
and  before  the  purchase  of  1789,  knew  that  a  receiver  had  been, 
appointed  over  the  estates.  A  mortgagee  has  a  perfect  legal  title ; 
he  is  not  therefore  bound  to  look  after  the  mortgagor,  and  watch 
his  dealings  with  the  estate ;  he  may  rest  on  the  title  he  possesses. 
But  the  purchaser  who  is  to  acquire  a  title,  ought  to  look  to  see 

>  2  Hare,  826.  *  5  A.  &  £.  291.  '  2  Hare,  332. 
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what  has  been  previously  done  with  the  estate,  and  must  bear  the 
consequence  of  any  neglect  in  omitting  to  do  so.  Here  the  mort- 
gagee had  the  legal  title.  Morgell  had  it  not,  for  his  vendor, 
Lord  Muskerry,  had  parted  with  it.  Chinnery,  for  the  same 
reason,  did  not  obtain  it.  As  to  the  Kerry  estate,  he  only  got 
what  Morgell  could  give  him ;  and  as  to  the  Cork  estates,  he  took 
no  more  than  Lord  Muskerry  could  then  sell.  Now  as  to  all  the 
estates,  Mrs.  Freke's  mortgage  was  registered  in  1776,  and  Mor- 
gell's  purchase,  which  occurred  but  a  year  before  the  receiver  was 
appointed,  was  not  registered  till  1783.  The  equal  liability  of  all 
the  tlireo  estates  is  therefore  established.  In  what  respect  has 
tliat  liability  been  sittce  affected  ? 

It  is  said  that  the  Statute  of  Limitations  bars  the  claim  of  the 
respondent.  But  that  cannot  be  so  ;  for  in  1784  the  receiver  was 
appointed  over  the  estates  comprised  in  the  mortgage,  and  they 
were  all  the  estates  now  in  question.  The  fact  that  out 
of  the  rents  of  the  *  Limerick  estate  alone*  the  receiver  *  128 
paid  the  interest  on  the  mortgage,  cannot  exempt  the 
others  from  liability.  The  Statute  8  &  4  Wm.  4,  c.  27,  affords  no 
ground  for  setting  up  such  an  argument.  That  statute  merely 
affected  the  right  to  recover  the  money  advanced  and  interest,  but 
did  not  relate  to  tlie  right  to  recover  the  land  itself.  The  7  Wm.  4, 
and  1  Vict.  c.  28,  supplied  that  deficiency.  The  two  statutes 
must  be  read  together,  and  the  words  of  the  later  statute  throw  a 
light  on  the  meaning  of  the  Legislature  in  the  earlier  statute.  In 
the  1  Vict.  c.  28,  the  right  to  recover  the  land  is  expressly  given 
"  at  any  time  within  twenty  years  next  after  the  last  payment  of 
any  part  of  the  principal  money  or  interest  derived  by  such  mort- 
gage." Nothing  is  there  said  as  to  the  person  who  is  to  make  the 
payment,  or  as  to  the  estate  out  of  which  the  payment  is  to  be 
made."  Now  take  the  40th  section  of  the  8  i&  4  Wm.  4,  c.  27  ; 
that  section  says  that  no  action  or  suit  shall  be  brought  to  recover 
the  money  secured,  but  within  twenty  years,  Ac,  "  unless  in  the 
mean  time  some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  somo  acknowledgment  of  the 
right  thereto  shall  have  been  given  in  writing  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent."  In  the  first 
place,  it  is  to  be  observed  here  that  the  restriction  as  to  the  person 
is  only  applied  to  the  giving  of  the  acknowledgment,  not  to  the 
payment ;  still  it  is  not  contended,  as  was  assumed  on  the  other 
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side,  that  payment  by  a  perfect  stranger  would  preserve  the 
liability  against  the  bar  of  the  statute.  It  is  needless  to  argue 
that  question.  The  person  who  noiad^  the  payment  in  this  case 
was  the  agent  of  the  peraon  by  whom  the  money  was  payable.  If 
several  persons  are  liable,  and  one  of  them  makes  the  payment, 
that  affects  all  the  rest.     Such  was  in  fact  the  opinion  of 

*  129    the  Court  in  *  Boddam  v.  Morley^  which  proceeded  on  the 

words  of  section  5  of  3  &  4  Wm.  4,  c.  42.  [The  Lord 
Chancellor.  —  The  statement,  "  I  have  paid,"  may  involve  the 
admission  that  I  was  liable  to  pay,  and  in  that  way  the  act  of  pay- 
ment by  one  mortgagor  keeping  alive  a  charge  against  several  is 
intelligible ;  but  the  notion  that  if  twenty  houses  are  mortgaged, 
payment  of  interest  due  on  one  of  them  keeps  alive  the  charge  on 
the  rest,  startles  the  mind.]  That  is  not  the  case  here  —  all  the 
estates  are  liable  —  the  payment,  though  made  out  of  one  only 
was  made  in  respect  of  a  liability  affecting  all. 

Enforced  payment  is  equivalent  for  such  a  purpose  to  voluntary 
payment.  A.  brings  an  action  against  B.,  and  recovers  judgment. 
B.  does  not  pay.  A.  issues  execution,  and  the  sheriff  levies  on 
B.'q  goods,  and  pays  the  proceeds  to  A.  B.  is  thereby  discharged. 
The  effect  of  the  payment  is  the  same  as  if  B.  had  made  it  volun- 
tarily ;  and  on  this  principle  it  is  that  the  Statute  11  &  12  Geo.  8, 
c.  10  (Ir.),  throughout  treats  the  receiver  as  the  agent  of  all  the 
parties  concerned.  The  opposite  principle  could  not  be  admitted. 
Suppose  the  receiver  to  be  in  possession  for  more  than  twenty 
years,  and  to  pay  the  interest  during  that  time ;  if  after  that  time 
default  was  made,  would  the  mortgagee  be  barred  because  he  had 
not  received  interest  for  more  than  twenty  years  from  the  mort- 
gagor ?  It  is  clear  that  the  receiver  must  be  treated  as  the  mort-' 
gagor's  agent  for  such  a  purpose.  In  Homan  v.  Andrewi^  it  was 
expressly  decided  that  a  payment  of  principal  or  interest  Mipon  a 
sum  of  money  charged  upon  lands,  by  a  person  expressly  or  im- 
pliedly authorised  to  make  it,  is  equivalent  to  a  payment  by 

*  130    the  party  •  liable,  so  as  to  prevent  the  operation  of  the 

Statute  of  Limitations,  3  £  4  Wm.  4,  c.  27,  §  40. 
The  judgment  of  the  Court  below  is  correct  in  making  the  Cork 
estate  liable  to  the  whole  interest  not  previously  satisfied  out  of  the 
Limerick  estate.     The  appellant  had  obtained  a  transfer  of  out- 
standing judgments  and  terms,  and  was  in  possession  of  the  Cork 

»  1  De  G.  &  J.  1.  •  1  Irish  Ch.  N.  S.  106. 
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estate  not  merely  as  a  purchaser,  but  as  an  encumbrancer.  He 
had  a  partial  though  not  a  complete  right  against  the  mortgagee. 
As  a  creditor,  he  could  delay,  but  not  defeat,  the  mortgagee's 
claim ;  as  a  creditor  he  was  in  under  an  elegit,  and  while  he  was 
so  the  claims  of  the  mortgagee  could  not  be  enforced  against  the 
estate.  For  the  tenant  under  an  elegit  gets  possession  of  the  land 
only  as  a  chattel  interest,  Underhill  v.  Devereux}  It  is  therefore 
for  the  time  protected  under  the  42d  section  of  the  8  <&  4  Wm.  4, 
c.  27.  But  he  holds  not  till  he  has  been,  but  till  be  may  be,  sat- 
isfied, and  the  mortgagee  is  in  the  condition  of  the  reversioner 
after  the  determination  of  that  limited  estate.  The  tenant  by 
elegit  must  account  for  what  he  has  received  beyond  the  amount 
of  his  debt,  but  in  the  mean  time  he  is  an  encumbrancer  as  against 
any  one  else.  Tales  v.  Hambly?  Seton  on  Decrees,*  Price  v.  Var- 
n^,*  Eyde  v.  DaUaway.^ 

The  Attorney- Generalj  in  reply.  —  Bolding  v.  Lane  must  be 
understood  to  have  decided  that  an  acknowledgment  made  by  a 
person  who  has  alienated  a  portion  of  the  land  before  he  made  the 
acknowledgment  will  not  be  binding  upon  that  portion.  Such  a 
rule  is^necessary  for  the  protection  of  l<m&  fide  purchasers. 

•  The  Lord  Chancellor  (Lord  Westburt).  —  My  Lords,    *  131 
the  first  question  which  is  raised  by  the  present  appeal  re- 
lates to  the  true  construction  of  the  40th  section  of  the  Statute  8 
&  4  Wm.  c.  27,  and  also  to  that  of  the  Statute  7  Wm.  4,  c.  27,  and 
IVict.  c.  28. 

The  facts  that  give  rise  to  the  present  question,  so  far  as  I  have 
stated  it,  may  be  expressed  in  substance  in  the  following  way :  A 
'  mortgage  was  made  in  the  year  1776,  of  estates  in  Ireland,  of 
three  denominations,  the  estates  being  situated  in  three  several 
counties,  Cork,  Limerick,  and  Kerry.  After  that  mortgage  had 
been  made,  the  mortgagee  presented  a  petition  under  the  Irish 
Act  of  the  11  <&  12  Geo.  8,  c.  10,  for  the  appointment  of  a  receiver 
of  tlie  rents  of  the  mortgaged  premises.  And  accordingly  a  re- 
ceiver was  appointed  by  virtue  of  the  provisions  of  that  statute. 
That  receiver  entered  into  possession  and  into  the  receipt  of  the 
rents  of  the  Limerick  estates  alone,  and  from  the  rents  received  by 

1  2  Wms.  Saand.  72.  «  8  B.  &  C.  783. 

*  2  Atk.  860,  862.  •  2  Hare,  628. 
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him  the  interest  was  paid  upon  the  mortgage.  The  equity  of  re- 
demption of  the  estates  situated  in  the  counties  of  Cork  and  Kerry 
has  been  sold,  and  conyeyed  by  the  mortgagor  to  different  persons, 
the  interest  continuing  to  be  paid  on  the  mortgage  out  of  the 
Limerick  estates  exclusively.  And  the  question  is,  whether  the 
mortgage  still  continues  to  attach  to  the  Cork  and  Kerry  estates. 

My  Lords,  by  the  40th  section  of  the  8  &  4  Wm.  4,  c.  27,  it  is 
enacted  that  no  action  or  suit  or  other  proceedings  (I  read  the 
statute  shortly)  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage  but  within  twenty-one  years  next  after 
the  present  right  to  recover  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  or  a  release  of  the  same,  un- 
less in  the  mean  time  some  part  of  the  principal  money,  or  some 
interest  upon  the  mortgage,  shall  have  been  paid,  or 
*182  *some  acknowledgment  of  the  right,  given  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  payable, 
or  his  agent,  to  the  person  entitled  thereto  or  his  agent.  The 
words  of  this  section  upon  which  the  present  question  turns  are^ 
*^  unless  in  the  mean  time  some  part  of  the  principal  money,  or 
some  interest  thereon,  shall  have  been  paid." 

It  is  contended  on  the  one  side,  that  very  great  inconvenience 
indeed  would  arise  if  the  mortgagee,  the  existence  of  whose  encum- 
brance might  actually  be  unknown,  should  be  at  liberty,  after  sixty 
or  seventy  years,  to  make  a  demand  upon  the  proprietor  of  the 
estate  originally  comprised  in  the  mortgage,  but  which  has  been 
aliened  and  sold  by  the  mortgagor,  perhaps  fifty  or  sixty  years  be- 
fore. 

On  the  other  hand  it  is  said,  with  great  force,  that  the  incon- 
venience and  injustice  to  the  mortgagee  would  be  very  great  in- 
deed, if,  while  continuing  to  receive  from  the  person  liable  to  pay 
the  interest  due  upon  his  mortgage,  he  was  to  be  deprived,  by  the 
act  of  the  parties  entitled  to  the  equity  of  redemption  only,  of  the 
estates  comprised  in  his  mortgage.  And  I  think  it  plain  that  con- 
siderations of  justice  and  of  general  convenience  and  expediency 
prevail  in  favour  of  the  latter  view.  If  an  estate  comprised  in  a 
mortgage  be  sold  and  conveyed  by  the  mortgagor,  whatever  may 
be  the  form  of  the  conveyance,  it  must  be  sold  and  conveyed  in 
reality  subject  to  the  mortgage.  If  the  mortgagee  has  the  legal 
estate  and  has  the  title  deeds  (which  in  ordinary  cases  is  the  fact), 
no  alienation  can  be  made  to  a  purchaser,  except  that  purchaser 
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has  notice  of  the  mortgage,  without  great  laches  or  neglect  on  the 
part  of  the  purchaser,  and  great  fraud  on  the  part  of  the  mort- 
gagor. I  think,  therefore,  that  it  is  impossible  to  deprive  the 
mortgagee  of  the  right  to  resort  to  any  estate  which  he  has 
not  released  or  given  *  up,  being  an  estate  originally  com-  *  188 
prised  in  his  mortgage,  so  long  as  that  mortgage  is  legally  and 
r^ularly  kept  alive,  as  it  undoubtedly  is  kept  alive  by  the  payment 
of  interest  on  that  mortgage  by  the  person  who  is  liable  to  pay  it. 

It  was  said  in  argument,  that  if  such  an  interpretation  be  given 
to  the  statute,  it  would  be  possible  for  a  stranger  to  pay  the  inter- 
est to  the  mortgagee,  and  thereby  to  keep  alive  the  mortgage.  It 
is  hardly  necessary  to  deal  with  such  an  improbable  case  as  that ; 
but  the  answer  to  it,  I  think,  would  be  this :  that  money  paid,  that 
is  money  handed  over,  by  a  stranger  to  the  contract  under  which 
it  was  paid,  to  the  individual  entitled  to  receive  it,  would  not  have 
the  characteristics  and  the  legal  quality  of  payment.  It  would  be 
a  voluntary  render ;  a  gift  or  donation,  being  made  by  a  party  not 
in  any  respect  subject  to  liability,  to  the  individual  who  would  not 
be  entitled  to  receive  from  the  person  so  rendering  it  any  part  of 
the  money  which  it  is  supposed  would  be  so  paid. 

I  think,  therefore,  my  Lords,  that  upon  the  first  and  general 
question,  it  is  quite  clear  that  the  payment  of  money  to  the  mort- 
gagee by  the  pei*son  liable  to  pay,  in  respect  of  the  interest  on  the 
mortgage,  continues  the  mortgage  in  all  its  original  integrity  and 
force,  with  respect  to  all  the  estates  properly  comprised  in  the 
mortgage,  and  which  had  not  been  aliened  or  conveyed  away  by 
the  mortgagee,  or  with  his  assent. 

I  should  have  stated  that  the  other  statute,  the  7  Wm.  4,  and  1 
Vict.  c.  28,  was  passed  for  the  purpose  of  preserving  in  the  mort- 
gagee the  right  to  make  an  entry  and  bring  an  ejectment  to 
recover  the  lands,  the  language  of  the  40th  section  of  the  former 
Act  being  confined  to  cases  of  recovery  of  the  money ;  the 
same  principle  is  applicable  *  to  both,  and  the  same  ratio  *1S4 
decidendi  will  apply  to  both  sections. 

The  next  point  raised  in  argument  was  this,  whether  payment 
made  by  the  receiver  appointed  under  the  statute  can  be  consid- 
ered as  payment  made  by  the  person  liable  to  pay,  or  his  agent ; 
upon  the  hypothesis  that  those  words  in  the  40th  section  of  8  £  4 
Wm.  4,  c.  27,  namely,  the  words  "  by  the  person  by  whom  the  same 
shall  be  payable,  or  his  agent,"  apply  to  both  cases,  that  is  to  say^ 
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to  the  case  of  payments  of  interest,  as  well  as  the  case  of  acknowl- 
edgments, which  I  think  they  certainly  do. 

Upon  that  point  I  think  no  reasonable  doubt  can  be  entertained, 
that  under  the  statute  the  receiver  in  the  receipt  of  the  rents  of  the 
Limerick  estate  is,  in  point  of  fact  as  well  as  of  law,  the  receiver 
of  the  mortgagor,  the  owner  of  the  estate  subject  to  the  mortgage, 
and  that  any  payment  made  by  the  receiver  in  pursuance  of  the 
order,  is  payment  in  law  by  the  legal  agent  of  the  person  liable  to 
pay.  I  have  no  doubt,  therefore,  and  I  submit  to  your  Lordships, 
that  no  reasonable  doubt  can  be  entertained  as  to  the  mortgagee's 
security  affecting  all  the  lands  originally  comprised  in  it,  in  those 
three  separate  counties  of  Cork,  Kerry,  and  Limerick. 

It  was  proposed  in  argument,  that  this  view  of  the  statute  would 
interfere  with  the  view  taken  of  the  42d  clause  of  the  statute  in 
the  case  of  Bolding  v.  Lane^  which  was  decided  by  me  in  the 
Court  of  Chancery.  But,  my  Lords,  that  arises  upon  a  different 
section,  and  in  reference  to  a  different  matter.  The  case  of  Bold- 
ing V.  Lane  decided  this:  that  if  there  were  several  encum- 
brances upon  the  same  land,  ranking  in  a  series  one  after 
*  185  *  the  other,  payment  made  by  Uie  mortgagor  would  not 
keep  alive  the  right  of  the  first  mortgagee  to  arrears  of 
interest  as  against  the  second  mortgagee.  I  diink  that  that  does 
not  at  all  interfere  with,  but  is  in  perfect  harmony  with  the  view 
which  I  now  suggest  to  your  Lordships  to  adopt.  What  was 
decided  in  Bolding  v.  Lane  was  this :  that  the  words,  ^*  the  person 
by  whom  the  same  is  payable,  or  his  agent,"  were  words  of  such 
large  import  and  meaning  that  they  would  not  only  comprehend 
the  mortgagor  and  his  personal  representatives,  upon  whom  the 
contract  would  be  personally  binding,  but  would  also  include  the 
second  or  the  third  mortgagee,  by  whom  the  principal  and  interest 
due  to  the  first  mortgagee  might  with  propriety  be  said  to  be  pay- 
able, inasmuch  as  the  estate  and  right  of  the  second  mortgagee 
was  subject  and  posterior  to  that  of  the  first  mortgagee,  and  he 
would  be  entitled  to  redeem  the  first  mortgagee  upon  the  payment 
of  the  principal  and  interest.  Accordingly,  the  effect  of  that 
acknowledgment  in  writing  given  under  the  42d  section  was  con- 
fined by  that  judgment,  and  I  think  correctly,  to  the  interest  of  the 
individual  giving  that  acknowledgment.  That,  however,  refers  to 
a  totally  different  matter  from  the  matter  which  is  now  before 
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jour  Lordships,  and  which  arises  upon  the  40th  section  of  the 
3  <fe  4  Wm.  4,  and  on  the  other  statute  to  which  I  have  abeadj 
called  jour  attention. 

Mj  Lords,  the  remaining  part  of  the  order  appealed  from  raises 
a  question  of  quite  a  different  character.  It  appears  that  when  a 
part  of  the  mortgaged  estates  was  sold  and  convejed  awaj  bj  the 
mortgagor,  namelj,  the  estates  in  Cork  and  Eerrj,  the  mortgagee 
being  in  possession  bj  the  receiver  of  tlie  Limerick  estate  alone,  or 
rather  of  a  sufficient  part  of  the  rents  of  the  Limerick  estate  to 
keep  down  the  interest,  there  were  certain  outstanding 
*  charges  and  encumbrances,  a  transfer  of  which  was  taken  *  186 
from  the  mortgagor  bj  the  purchaser  with  a  view  to  protect 
his  title  and  interest  in  the  ordinarj  manner  in  which  outstanding 
legal  estates  or  legal  charges  are  transferred,  in  order  to  protect 
the  title  of  the  individual  beneficiallj  interested.  And  it  was  con- 
tended that,  having  regard  to  the  language  of  the  42d  section  of 
the  3  &  4  Wm.  4,  it  would  not  be  possible  to  confine  the  claim 
of  the  mortgagee  to  six  jears'  interest  alone,  in  consequence  of  the 
rents  being  received  and  possessed  bj  persons  entitled  to  those 
prior  charges  and  encumbrances,  which  therefore  might  be  set  up 
as  a  reason  for  not  holding  that  the  mortgagee  was  confined  to  six 
jears*  arrears  of  interest. 

The  section  in  question  provides  that  the  mortgagee  shall  onlj 
recover  arrears  of  interest  for  six  jears,  except  in  a  case  where  a 
prior  mortgagee  or  other  encumbrancer  shall  have  been  in  posses- 
sion of  the  land,  or  in  the  receipt  of  the  profits  thereof.  Thus, 
inasmuch  as  no  laches  could  be  imputed  to  the  mortgagee,  who 
was  unable  to  gain  possession  bj  reason  of  a  prior  encumbrancer 
being  in  possession,  it  was  thought  unjust  to  limit  such  mortgagee 
to  six  jears  of  arrears,'  and  he  was  enabled  therefore  to  recover  all 
the  arrears  which  became  due  during  the  time  that  possession  of 
the  land  charged  was  held  bj  the  prior  mortgagee.  No  doubt  the 
exception  is  a  verj  just  one.  But  the  reason  of  that  exception  is 
this,  that  when  a  prior  mortgagee  was  bona  fide  in  possession,  then 
tliat  possession  excluded  the  subsequent  mortgagee  from  being 
enabled  to  recover  rents,  or  to  recover  lands,  or  to  enter  into  pos- 
session. But  it  would  be  gross  misapprehension  of  that  section  if 
we  were  to  applj  it  to  a  case  where  the  legal  holder  of  a  defunct 
or  satisfied  charge  or  encumbrance,  or  of  an  existing  charge 
or  encumbrance,  is  *  not  himself  actuallj  in  possession,  or  in    *  187 
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receipt  of  the  rents  and  profits,  but  where  an  individual  is  in  that  pos- 
session, or  in  that  actual  receipt,  who  is  entitled  by  a  trust  declared  in 
equity  to  the  benefit  of  that  outstanding  charge  or  encumbrance. 

Your  Lordships  are  all  awai*e  of  the  various  expedients  which 
the  unfortunate  state  of  the  law  with  regard  to  real  property  has 
compelled  purchasers  aad  mortgagees  to  resort  to,  in  order  to  ob- 
tain protection  in  an  indirect  manner,  where  that  protection  ought 
to  be  given  in  a  direct  manner.  Some  of  these  expedients  have 
been  the  taking  of  the  transfers  of  outstanding  satisfied  legal 
estates,  or  outstanding  charges,  with  a  view  to  protect  the  interest 
of  the  party  in  possession.  But  when  that  is  done,  the  individual 
who  is  actually  and  bond  fide  in  possession,  holding  under  the 
shelter  and  cover  of  the  outstanding  estate,  is  of  course  not  en- 
titled to  say  that  his  trustee,  the  owner  of  the  mortgage  or  encum- 
brance, is  the  person  in  possession,  and  not  himself.  In  this  par- 
ticular case,  therefore,  it  was  not  the  holder  of  the  charge  who 
was  in  possession,  but  it  was  the  individual  for  whom  the  holder 
of  that  charge  was  made  trustee,  by  that  species  of  artificial  ar- 
rangement to  which  I  have  already  referred.  Therefore  I  must 
submit  to  your  Lordships  that  it  was  quite  an  unfounded  thing  to 
hold,  as  was  done  in  the  Court  below,  that  this  land  was  actually 
in  the  possession  of  a  bond  fide  encumbrancer  prior  to  the  mort- 
gage of  the  principal  respondent,  and  that,  consequently,  he  was 
entitled  to  claim  an  unlimited  extent  of  interest,  and  was  not  to 
be  confined  to  six  years.  I  think  your  Lordships  will  agree  with 
me,  that  it  was  not  a  case  of  bond  fide  possession  by  the  encum- 
brancer within  the  meaning  and  interpretation  of  the  statute. 

And  that  therefore,  both  with  regard  to  the  Cork  estate 
*  138    *  and  with  regard  to  the  Kerry  estate,  the  mortgagee  is  not 

entitled  to  more  than  six  years'  arrears  of  interest.  There- 
fore, my  Lords,  the  order  will  be  partially  afiirmed  and  partially 
reversed,  as  I  submit  to  your  Lordships,  to  the  extent  which  I  have 
already  stated. 

Lord  Cranwobth.  —  My  Lords,  in  this  case  the  first  question 
is,  whether  the  mortgagees  have  now  a  right  to  bring  an  action  to 
recover  the  lauds  in  the  counties  of  Cork  and  Kerry,  included  in 
the  mortgage  of  1st  January,  1776 ;  or,  rather,  whether  they 
would  have  had  such  a  right  if  no  order  for  sale  had  been  made 
by  the  Encumbered  Estates  Court. 
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I  think  it  clear  that  they  would.  Ever  since  July,  1784,  they 
have  been  in  possession,  by  a  receiver  under  the  statute,  of  that 
part  of  the  lands  comprised  in  their  mortgage  which  is  situate  in 
the  county  of  Limerick.  The  rents  of  those  lands  have  been  reg- 
ularly applied  by  successive  receivers  towards  liquidation  of  their 
interest,  and  by  the  express  provisions  of  7  Wm.  4  and  1  Vict.  c. 
28,  any  person  claiming  land  as  mortgagee  may  bring  an  action  to 
recover  it  at  any  time  within  twenty  years  next  after  payment  of 
any  part  of  tlie  principal  money  or  interest  secured  by  the  mort- 
gage- 

It  was  argued  that  a  payment  to  be  brought  within  this  statute 

must  be  a  payment  by  the  mortgagor,  not  by  a  receiver  who  is  an 
officer  of  the  Court.  But  for  this  argument  there  is  no  warrant. 
The  statute  says  nothing  as  to  the  person  by  whom  the  payment  is 
to  be  made. 

It  is  not  necessary  to  say  what  would  be  the  effect  (if  such  an 
extraordinary  case  can  be  imagined)  of  a  mere  stranger, 
without  authority  from,  or  communication  with,  *  the  mort-  *  189 
gagor,  regularly  paying  to  the  mortgagee  his  interest  for 
twenty  years.  It  may  be  that  this  would  not  bo  a  payment  within 
the  statute.  In  truth,  it  could  hardly  be  treated  as  payment  at 
all ;  it  would  be  so  many  gifts  regularly  made  from  time  to  time 
by  a  stranger  equal  in  amount  to  the  payments  which  the  mort- 
gagor ought  to  have  made.  That  which  is  a  mere  gift  cannot 
with  accuracy  be  called  a  payment.  But  the  payments  in  this 
case  were  not  payments  by  a  stranger  ;  for  though  a  receiver  ap- 
pointed under  the  Irish  Statute  tl  &  12  Oeo.  3,  c.  10,  is  an  officer 
of  the  Court,  yet  he  is  certainly  no  stranger  to  the  mortgagor,  but 
a  person  paying  for  him  and  on  his  account  what  he  is  bound  to 
pay. 

I  think,  therefore,  that  when  the  petition  was  presented  to  the 
Encumbered  Estates  Court  the  mortgagees  had  a  clear  right  to  re- 
cover possession  of  the  land. 

This  state  of  the  law  is  calculated  (it  was  said)  to  occasion  great 
hardship  to  those  who  have  become  purchasers  without  notice  of  a 
mortgage.  In  this  case,  I  may  observe,  that  it  seems  very  doubt- 
ful to  me  upon  the  evidence  whether  there  was  not  distinct  notice ; 
but  I  take  the  case  as  if  there  had  been  no  notice.  No  doubt 
this  hardship  might  arise.  But  the  cases  in  which  it  could  do  so 
are  likely  to  be  very  rare,  and  can  only  happen  in  consequence  of 
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a  purchaser  baving  unfortunately  accepted  a  bad  title  —  of  his 
having  been  unaware  that  his  vendor  was  the  owner  only  of  an 
equity  of  redemption  and  not  of  an  unencumbered  fee  simple  in 
possession.  The  purchaser  in  such  a  case  suffers  from  his  not 
having  sufficiently  ascertained  the  state  of  the  vendor's  title. 
That  a  contrary  doctrine  would  be  very  alarming  to  mortgagees  is 
obvious ;  for,  so  long  as  a  mortgagee  receives  his  interest  regu- 
larly, he  does  not  feel  himself  under  any  obligation  to  in- 
*140  quire  how  his  debtor  is  dealing  with  the  f  equity  of  re- 
demption —  a  matter  in  which  he  has  no  concern. 

But  on  the  other  question  raised  by  this  appeal,  I  cannot  concur 
with  the  judgment  which  has  been  given  below.  The  Judge  of 
the  Landed  Estates  Court  decided  that  as  to  the  lands  in  the 
county  of  Cork,  the  mortgagees  were  entitled  to  an  account  of 
what  was  due  for  interest  from  the  date  of  the  mortgage. 

The  question  as  to  how  far  back  a  mortgagee  is  entitled  to  re- 
cover arrears  of  interest  depends  on  the  42d  section  of  3  £  4  Wm. 
4,  c.  27.  It  is  there  enacted  that  no  arrears  of  interest  in  respect 
of  any  sum  of  money  payable  out  of  land  shall  be  recovered  but 
within  six  years  next  after  it  shall  have  become  due,  but  with  a 
proviso  that  where  any  prior  encumbrancer  shall  have  been  in  pos- 
session within  one  year  next  before  any  action  or  suit  brought  by 
a  subsequent  encumbrancer,  then  the  subsequent  encumbrancer 
may  recover  all  arrears  accrued  during  the  possession  of  the  prior 
encumbrancer. 

The  Landed  Estates  Court  decided,  and  the  Court  of  Chancery 
concurred  in  the  decision,,  that  inasmuch  as  when  Chinnery  pur- 
chased the  Cork  lands  in  1790,  various  old  encumbrances  were 
assigned  to  a  trustee  for  him,  to  protect  him  and  his  heirs  in  their 
title  and  possession ;  therefore  the  case  was  brought  within  the 
proviso  in  the  42d  section  of  the  statute.  With  all  deference,  I  do 
not  concur  in  this  view  of  the  law.  What  the  statute  contem- 
plated was  the  case  of  an  actual  possession  by  an  encumbrancer. 
Now  here,  so  far  from  there  having  been  possession  by  an  encum- 
brancer, there  has  all  along  been  a  purchaser  in  possession  ;  and 
the  most  that  can  be  contended  for  the  purchaser  is,  that  there  has 
been  an  encumbrancer  out  of  possession,  but  holding  his  security 
for  the  express  purpose  of  protecting  the  possession  of  the 
•  141  •  purchaser.  I  may  observe  that  the  language  of  the  con- 
veyance to  Chinnery  is  this :  after  assigning  the  encum- 
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brances,  it  says,  that  it  is  agreed  *^  that  it  shall  be  lawful  to  con^ 
tinuc,  and  keep  on  foot  and  unsatisfied,  the  said  mortgage,  and 
the  said  four  several  judgments  hereinbefore  mentioned,  and  all 
proceedings  on  them  respectiYely  had  as  aforesaid,  in  order  to  pro- 
tect the  said  Sir  James  Laurence  Cotter  and  Broderick  Chinnerj 
Tespectively,  in  their  title  and  possession  of  all  and  singular  the 
said  hereinbefore  granted  and  re-leasod  town  lands,"  and  so  on ; 
showing  clearly  that  the  possession  was  contemplated  to  be,  in 
point  of  law  as  it  was  in  point  of  fact,  the  possession  of  the  pur- 
chaser. To  hold  that  Chinnery  and  those  who  have  succeeded 
him  are  encumbrancers  would  be  tantamount  to  treating  a  large 
portion  of  the  owners  of  land  as  mere  encumbrancers,  for  in  a 
great  proportion  of  purchases  a  part  of  the  purchase-money  is  ap- 
plied in  satisfying  some  existing  encumbrance,  which,  as  in  the 
case  now  before  us,  is  assigned  to  protect  the  inheritance. 

I  concur,  therefore,  with  my  noble  and  learned  friend,  in  flunk- 
ing that  the  decree  is  wrong  in  giving  interest  for  more  than  six 
years  before  the  filing  of  the  supplemental  petition  in  the  Encum- 
bered Estates  Court.  The  case  must  therefore  be  remitted  to  the 
Court  of  Chancery  in  Ireland  with  a  declaration  to  that  effect. 

V 

Lord  Wensleydalb.  —  My  Lords,  when  this  case  was  argued 
before  your  Lordships,  I  had  a  strong  impression  that  the  mortgage 
on  the  lands  in  the  counties  of  Cork  and  Kerry  of  the  1st  January, 
1776,  was  barred  by  the  Act  of  Limitations  (3  &  4  Wm.  4,  c.  27, 
§  40),  and  that  the  receipt  of  a  portion  of  the  interest,  enforced 
through  the  medium  of  a  receiver  of  the  rents  of  the  Lim- 
erick lands,  did  not  answer  *  the  description  of  a  payment  *  142 
so  as  to  prevent  the  Statute  of  Limitations  running.  Un- 
doubtedly tho  payment  mentioned  in  Lord  Tcnterden's  Act,  9  Geo. 
4,  c.  13,  which  is  made  to  supersede  the  necessity  of  a  written 
memorandum  to  take  the  case  out  of  the  Statute  of  Limitations, 
is  a  voluntary  payment,  on  account  of  a  larger  sum  then  due,  so 
as  to  be  on  a  different  footing  from  a  mere  parol  promise;  a 
promise  vouched  by  an  actual  payment  on  account. 

But  subsequent  consideration,  confirmed  by  the  opinions  of  my 
two  noble  and  learned  friends,  the  Lord  Chancellor  and  Lord 
Cranworth,  has  satisfied  me  that  my  first  impression  was  incor- 
rect. A  receipt  of  interest  on  a  mortgage,  simple  possession  of 
tbe  subject  matter  by  an  act  of  ownership,  is  enough ;  and  the 
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receipt  of  the  interest  from  one  estate  oat  of  diree,  all  solgect  to 
the  same  mortgage,  is  enough  to  keep  it  aliTe  as  to  alL  The  re- 
ceipt by  an  oflScer,  by  order  of  the  Court,  as  reori^N-  rf  the  rents 
of  the  Limerick  estate,  operates  as  a  part  payment  of  the  interest 
on  all  the  three  mortgaged  estates,  those  of  Coifc  and  Kerry  as 
well  as  Limerick.  In  that  respect,  therefore,  I  agree  with  my 
noble  and  learned  friends,  and  the  Court  below. 

I  agree  also  in  the  view  that  they  have  taken  of  the  other  im- 
portant question.  I  think  this  is  not  the  case  of  a  mortgagee  in 
possession,  but  of  a  purchaser.  The  case  does  not  fall  within  the 
principle  which  affects  a  subsequent  mortgagee,  who  has  been  pre- 
vented receiving  any  interest  by  the  prior  mortgagee  reoeiring  the 
whole.  Here  the  proper  interest  is  only  for  six  years  past  I 
agree,  therefore,  entirely  in  the  views  which  have  been  so  clearly 
and  distinctly  expressed  by  my  two  noble  and  learned  fnends. 

Ordered,  that  the  order  of  the  Court  of  Appeal  in 
*  148  *  Chancery  in  Ireland,  on  the  16th  day  of  December,  1858, 
be  affirmed.  And  it  was  declared,  that,  with  r^ard  to  the 
Cork  estate,  the  mortgagee  is  not  entitled  to  more  than  dx  years' 
arrears  of  interest  before  the  filing  of  tTie  supplemental  petition  in 
the  Encumbered  Estates  Court  in  Ireland.  It  is  therefore  ordered, 
that  so  much  of  the  said  order  of  the  18th  of  November,  1859,  as 
is  inconsistent  with  the  declaration  above  mentioned,  be  reversed, 
and  in  all  otiier  respects  be  affirmed.  And  the  cause  was  remitted, 
Ac.  with  this  declaration. 

Lords'  Journals,  28th  July,  1864. 
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1865.    February  15,  16. 

James  Pabkeb  (Devisee  of  Barrow),  AppdlanL 
Edwabd  Tootal,  Eespondent, 

WilL    Implieatian.    Life  Estate.     ^^  First  San  severally  and  sue- 

eessivelt/J**    Estate  TaU, 

Implication  may  ariae  from  an  elliptical  form  of  expression,  which  necessarily  in- 
TolTes  and  implies  something  else,  or  from  a  form  of  gift  which  cannot  be  ren- 
dered efTectual,  or  a  direction  to  do  something,  which  direction  cannot  be 
obeyed  withont  implying  something  else. 

Where,  therefore,  a  will  gave  to  T.  an  '*  estate  for  life,  with  remainder  to  the  first 
son  of  the  body  of  T.  lawfully  begotten,  severally  and  successively  in  tail  male," 
the  words  ^  and  other  sons  "  were  introduced  in  order  to  prevent  the  words 
'  severally,  ftc,"  from  being  in  effect  struck  out  of  the  will,  and  T.  was  held  to 
take  an  estate  tail  by  implication. 

Words  in  a  will  indicative  of  a  class  must  be  taken  to  denote  the  class  as  it  was 
constituted  at  the  date  of  the  will,  or  at  the  death  of  the  testator. 

Where,  therefore,  there  was  a  gifl  (after  the  happening  of  certain  events) 
amongst  ^  my  daughters  and  their  children,"  the  child  of  a  daughter  who  had 
died  before  the  date  of  the  will  was  held  not  to  be  entitled  to  a  share  of  the 
property  thus  devised. 

A  testator  named  Chorlton  had  two  sons,  Richard  and  James.  *Richard  had  a  *  144 
a  son,  Thomas,  and  died.  Some  years  afterwards  James  married  ;  and  just 
before  the  birth  of  James's  son  the  testator  made  his  will,  and  died  about  two 
months  after  the  birth  of  this  son.  By  his  will  the  testator  devised  **  unto  my 
grandson  Thomas  Choriton,  son  of  the  late  Richard  Chorlton,  all  that,  &c.,  for 
his  own  use  during  his  natural  life,  with  remainder  to  the  first  son  of  the  body 
of  the  said  Thomas  Chorlton  lawfully  begotten,  severally  and  successively  in 
tail  male  of  the  name  of  Chorlton ;  and  for  want  of  such  lawful  iesue  of  that 
same,  either  by  my  said  grandson  Thomas  Chorlton  or  my  said  son  James 
Chorlton,  then  I  give,  &c.  amongst  my  daughters  and  their  children,"  &c« 
The  grandson  Thomas  entered,  and  while  in  possession  suffered  a  recovery ; 
he  survived  both  his  uncle  James  and  James's  son  :  — 

Hdd,  that  taking  all  the  words  of  the  gift  together,  there  was,  by  implication,  an 
estate  tail  in  the  grandson  Thomas,  and  that  the  recovery  barred  all  right  of 
ultimate  succession  in  the  daughters. 

This  was  an  action  of  ejectment  brought  by  John  Barrow  (o.f 
whom  tlie  plaintiff  in  error  is  the  devisee)  against  the  defendant 
in  error,  to  recover  a  share  of  a  freehold  estate  called  the 
"  Weaste,"  at  Pendleton,  in  the  county  of  Lancaster.  The  whole 
estate  bad  formerly  been  the  property  of  Thomas  Chorlton,  here- 
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inafter  called  tlie  testator.  At  the  trial  at  Liverpool,  at  the  Sam- 
mer  Assizes  of  1859,  a  verdict  vas  entered  hj  consent  for  Uie 
defendant,  subject  to  a  epecial  case. 

The  testator  made  his  will  on  the  5tli  September,  1799,  and  died 
in  December  of  that  year.  He  devised  to  executors  and  trustees 
a  freehold  estate  oT  iiilieritance  for  a  term  of  ten  years  in  trust  to 
pay  debts  and  legacies,  tlien  to  testator's  wife  for  life ;  and  then  the 
will  went  on  thus :  "  And  immediately  after  the  death  or  decease 
of  my  said  wife,  I  give  unto  my  grandson  Tliomas  Cliorltoo,  son 
of  the  late  Richard  Chorlton,  all  that  my  estate  where  I  now  live, 
and  all  tliat  other  estate  and  premises  thereto  belonging  situate  in 
Pendleton  aforesaid,  called  or  known  by  the  name  of  Weasfe 
*145  estate,  for  his  own  use  *  during  his  natural  life,  with  re- 
mainder to  the  first  son  of  the  body  of  the  said  Thomas 
Ohorlton,  lawfully  begotten,  severally  and  successively  in  tail  male 
of  the  name  of  Chorlton  ;  and  for  want  of  such  lawful  issue  of 
that  name,  eitlier  by  my  said  grandson  Thomas  Chorlton,  or  my 
eon  James  Chorlton,  then  I  give  and  devise  the  said  estate  where. 
I  now  live  and  the  Weaste  estate  amongst  my  daughters  and  their 
children,  share  and  share  alike,  to  hold  unto  them,  his,  her,  or  their 
heirs  for  ever,  as  tenants  in  common,  but  not  as  joint  tenants." 

Richard  Chorlton,  the  testator's  eldest  $on,  had  died  long  before 
the  date  of  the  will,  but  had  left  a  son,  Tliomas,  who  was  the  first 
devisee  ;  Thomas  was  not  then  married.  James  Chorlton  was  the 
second  and  only  other  son  of  the  testator ;  he  was  married,  and 
.  had  a  son  born  between  the  date  of  the  will  and  the  deatli  of  the 
testator.  James  died  in  1804,  and  his  son,  the  only  child  be  ever 
had,  died  in  1825,  while  Thomas,  the  first  devisee,  was  still  alive. 
As  to  Thomas,  the  case  stated  that  "  Thomas  Chorlton,  the  grand- 
son of  the  testator  mentioned  in  the  will,  and  who  was  the  only 
8on  of  Richard  Cliorlton,  who  survived  his  father  (there  having 
been  two  other  sons  who  died  in  their  father's  lifetime,  infants), 
survived  the  testator,  and  was  liis  heir  at  law,  and  died  in  the 
month  of  October,  1838,  without  having  had  any  child,  unless  a 
"lild  or  children  who  died  in  infancy  before  his  death."  ' 
In  ISIO,  Tliomas  being  then  in  possession  of  the  estate,  *Buf- 

I  coane  of  the  srgnmeut  the  Lord  Chancellor  noticed  the  defectiveoeM 
tement,  and  it  «u  then  agreed  that  it  sfaoutd  be  taken  at  a  fact  that 
no  son  of  Thomu  at  the  lime  the  recoTerj  wa*  lofiered,  aod  that  be 
■d  SDf  son  who  had  attained  maturity. 
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fered  a  recovery,  and  subsequently  executed  a  conveyance,  under 
which  the  defendant  claimed. 

On  the  death  of  Thomas,  in  1888,  without  a  child,  it  was  alleged 
that  Mie  daughters  succeeded  to  the  property  under  the  terms  of 
the  will.^  There  were  six  daughters,  and  all  of  them,  except  the 
third,  were  married,  and  had  male  issue  before  the  date  of 
the  will.  The  second,  *  Anne,  married,  and  died  in  1796,  *  147 
leaving  John  Barrow,  her  eldest  son,  who,  in  1888,  claimed 
his  mother's  share  as  her  heir  at  law.  He  brought  an  action  of 
ejectment  against  the  defendant,  which  was  tried  at  the  Liverpool 
Assizes,  when  a  special  case  was  agreed  on.  It  was  argued  before 
the  Court  of  Exchequer,  and  judgment  given  for  the  defendant. 
On  error  to  the  Exchequer  Chamber  that  judgment  was  affirmed.^ 

'  In  1812  the  question  on  the  construction  of  the  will  came  before  the  Court  of 
Chancery  (Chorlton  v.  Craven),  on  a  bill  for  specific  performance  of  a  contract 
of  purchase ;  and  a  case  was  sent  to  the  Court  of  King's  Bench,  from  which  a 
certificate  was  returned  that  the  vendor,  Thomas  Chorlton,  could  make  a  good 
title  in  fee  simple  to  the  estate.  This  certificate  was  confirmed  by  Lord  Eldon. 
This  case,  as  then  heard,  is  not  reported  from  either  Court.  In  1823  the  con- 
Btniction  of  the  will  again  became  the  subject  of  discussion,  and  then  in  the  Court 
of  Exchequer  in  equity.  It  was  heard  on  exception  to  the  Master's  Report,  and 
was  argued  by  Mr.  Preston  and  Mr.  Duckworth  in  support  of  the  exception, 
which  affirmed,  *'  First,  that  the  vendor  could  not  make  a  good  title,  because 
Thomas  Chorlton  did  not  take  an  estate  in  fee  tail  under  the  will,  but  only  an 
estate  for  life  ;  secondly,  that  the  remainders  over  in  this  case  were  not  contin- 
gent, and  therefore  not  barred  by  the  recovery  ;  lastly,  that  a  purchaser  c(uild 
oot  be  compelled  to  take  a  title  dependent,  as  this  was,  on  a  nice  and  difficult 
question  of  law,  on  the  construction  of  an  ambiguous  will.**  Mr.  Scriven  was 
heard  in  support  of  the  Master's  Report,  and  Lord  Chief  Baron  Richards  took 
time  to  consider  the  case.  He  afterwards  delivered  judgment ;  but  as  he  was 
then  suffering  from  severe  indisposition,  said  :  "  I  am  sorry  to  be  obliged  to  con- 
fine myself  to  the  simple  declaration  of  my  opinion  that  the  exception  must  be 
OTermled,  and  the  report  confirmed.  We  cannot,  I  think,  read  this  will  without 
seeing  that  it  was  evidently  the  intention  of  the  testator  to  give  to  Thomas 
Chorlton  a  much  lai^er  estate  than  he  would  take  under  the  construction  which 
those  who  support  the  exception  contend  for :  and  I  am  of  opinion  that  he  took 
such  an  estate  as  enabled  him  to  make  a  good  title  to  the  fee,  by  the  means  which 
he  has  adopted  for  that  purpose."  Rushton  v.  Craven,  12  Price,  599.  In  Mel- 
lish  V,  Mellish,  2  B.  &  C.  524,  and*  3  Dowl.  &  R.  808,  these  decisions  are  referred 
to,  but  at  that  time  it  is  thought  probable  that  the  report  in  1 2  Price  had  not 
been  printed,  for  it  is  not  mentioned. 

*  The  counsel  for  the  defendant  in  error  were  not  called  on,  the  Court  consid- 
ering that,  after  the  decision  of  three  Courts,  and  after  the  matter  had  remained 
undisturbed  for  above  thirty  years,  no  tribunal  but  the  highest  Court  of  the 
realm  ooght  to  interfere  with  the  previous  decisions.     7  H.  &  N.  962,  968. 
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to  the  case  of  payments  of  interest,  as  well  as  the  case  of  acknowl- 
edgments, which  I  think  they  certainly  do. 

Upon  that  point  I  think  no  reasonable  doubt  can  be  entertained, 
that  under  the  statute  the  receiver  in  the  receipt  of  the  rents  of  the 
Limerick  estate  is,  in  point  of  fact  as  well  as  of  law,  the  receiver 
of  the  mortgagor,  the  owner  of  the  estate  subject  to  the  mortgage, 
and  that  any  payment  made  by  the  receiver  in  pursuance  of  the 
order,  is  payment  in  law  by  the  legal  agent  of  the  person  liable  to 
pay.  I  have  no  doubt,  therefore,  and  I  submit  to  your  Lordships, 
that  no  reasonable  doubt  can  be  entertained  as  to  the  mortgagee's 
security  afiTecting  all  the  lauds  originally  comprised  in  it,  in  those 
three  separate  counties  of  Cork,  Kerry,  and  Limerick. 

It  was  proposed  in  argument,  that  this  view  of  the  statute  would 
interfere  with  the  view  taken  of  the  42d  clause  of  the  statute  in 
the  case  of  Bolding  v.  Lane^  which  was  decided  by  me  in  the 
Court  of  Chancery.  But,  my  Lords,  that  arises  upon  a  different 
section,  and  in  reference  to  a  different  matter.  The  case  of  Bold- 
ing V.  Lari^  decided  this :  that  if  there  were  several  encum- 
brances upon  the  same  land,  ranking  in  a  series  one  after 
*  185  *  the  other,  payment  made  by  the  mortgagor  would  not 
keep  alive  the  right  of  the  first  mortgagee  to  arrears  of 
interest  as  against  the  second  mortgagee.  I  think  that  that  does 
not  at  all  interfere  with,  but  is  in  perfect  harmony  with  the  view 
which  I  now  suggest  to  your  Lordships  to  adopt.  What  was 
decided  in  Bolding  v.  Lane  was  this :  that  the  words,  ^^  the  person 
by  whom  the  same  is  payable,  or  his  agent,"  were  words  of  such 
large  import  and  meaning  that  they  would  not  only  comprehend 
the  mortgagor  and  his  personal  representatives,  upon  whom  the 
contract  would  be  personally  binding,  but  would  also  include  the 
second  or  the  third  mortgagee,  by  whom  the  principal  and  interest 
due  to  the  first  mortgagee  might  with  propriety  be  said  to  be  pay- 
able, inasmuch  as  the  estate  and  right  of  the  second  mortgagee 
was  subject  and  posterior  to  that  of  the  first  mortgagee,  and  he 
would  be  entitled  to  redeem  the  first  mortgagee  upon  the  payment 
of  the  principal  and  interest.  Accordingly,  the  effect  of  that 
acknowledgment  in  writing  given  under  the  42d  section  was  con- 
fined by  that  judgment,  and  I  think  correctly,  to  the  interest  of  the 
individual  giving  that  acknowledgment.  That,  however,  refers  to 
a  totally  different  matter  from  the  matter  which  is  now  before 

M  De  a,  J.  &  S.  122. 
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your  Lordships,  and  which  arises  upon  the  40th  section  of  the 
8  <fe  4  Wm.  4,  and  on  the  other  statute  to  which  I  have  already 
called  your  attention. 

My  Lords,  the  remaining  part  of  the  order  appealed  from  raises 
a  question  of  quite  a  different  character.  It  appears  that  when  a 
part  of  the  mortgaged  estates  was  sold  and  conveyed  away  by  the 
mortgagor,  namely,  the  estates  in  Cork  and  Kerry,  the  mortgagee 
being  in  possession  by  the  receiver  of  tlie  Limerick  estate  alone,  or 
rather  of  a  sufficient  part  of  the  rents  of  the  Limerick  estate  to 
keep  down  the  interest,  there  were  certain  outstanding 
*  charges  and  encumbrances,  a  transfer  of  which  was  taken  *  186 
from  the  mortgagor  by  the  purchaser  with  a  view  to  protect 
his  title  and  interest  in  the  ordinary  manner  in  which  outstanding 
legal  estates  or  legal  charges  are  transferred,  in  order  to  protect 
tlie  title  of  the  individual  beneficially  interested.  And  it  was  con- 
tended that,  having  regard  to  the  language  of  the  42d  section  of 
the  3  &  4  Wm.  4,  it  would  not  be  possible  to  confine  the  claim 
of  the  mortgagee  to  six  years'  interest  alone,  in  consequence  of  the 
rents  being  received  and  possessed  by  persons  entitled  to  those 
prior  charges  and  encumbrances,  which  therefore  might  be  set  up 
as  a  reason  for  not  holding  that  the  mortgagee  was  confined  to  six 
years'  arrears  of  interest. 

The  section  in  question  provides  that  the  mortgagee  shall  only 
recover  arrears  of  interest  for  six  years,  except  in  a  case  where  a 
prior  mortgagee  or  other  encumbrancer  shall  have  been  in  posses- 
sion of  the  land,  or  in  the  receipt  of  the  profits  thereof.  Thus, 
inasmuch  as  no  laches  could  be  imputed  to  the  mortgagee,  who 
was  unable  to  gain  possession  by  reason  of  a  prior  encumbrancer 
being  in  possession,  it  was  thought  unjust  to  limit  such  mortgagee 
to  six  years  of  arrears,'  and  he  was  enabled  therefore  to  recover  all 
the  arrears  which  became  due  during  the  time  that  possession  of 
the  land  charged  was  held  by  the  prior  mortgagee.  No  doubt  the 
exception  is  a  very  just  one.  But  the  reason  of  that  exception  is 
this,  that  when  a  prior  mortgagee  was  bona  fide  in  possession,  then 
that  possession  excluded  the  subsequent  mortgagee  from  being 
enabled  to  recover  rents,  or  to  recover  lands,  or  to  enter  into  pos- 
session. But  it  would  be  gross  misapprehension  of  that  section  if 
we  were  to  apply  it  to  a  case  where  the  legal  holder  of  a  defunct 
or  satisfied  charge  or  encumbrance,  or  of  an  existing  charge 
or  encumbrance,  is  *  not  himself  actually  in  possession,  or  in    *  187 
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ried  while  James  had  a«son,  and  it  was  probable  that  that  son 
would  survive.  An  estate  tail  in  the  sons  of  James,  whdse  child 
was  about  to  be  born  when  the  will  was  made,  and  was  born 
shortly  afterwards,  and  some  time  before  the  testator's  death,  is 
therefore  naturally  to  be  implied,  for  otherwise  daughters  of 
Thomas  would  take  the  estate  in  exclusion  of  the  son  as  well  as  of 
the  daughters  of  the  testator,  a  result  that  cannot  be  presumed  to 
have  been  intended  by  him.  This  was  a  special  limitation  to  the 
first  sons  of  James  being  of  the  name  of  Chorlton,  as  in  Evans  v. 
AMey}  This  case  is  still  stronger  than  that  of  Tenny  v.  Agar  ;  ^ 
the  devise  over  is  not  an  executory  devise,  but  a  remainder  limited 
after  successive  estates ;  and  here,  as  there,  the  intent  is  apparent 
that  the  devise  over  shall  not  take  effect  till  after  failure  of  the 
issue  of  the  two  sons,  but  that  it  should  then  take  effect,  and  that 
is  the  only  construction  consistent  with  the  whole  will  taken 
together. 

Sir  n»  Cairns  and  Mr.  Lemny  for  the  defendant  in  error.  — r 
First,  there  is,  according  to  the  true  construction  of  the  will,  an 
estate  in  tail  male  in  the  grandson  Thomas,  either  immediately 
or  in  remainder  after  estates,  by  purchase,  to  his  son  or  sons.  Sec- 
ondly, there  is  no  estate  tail  which  can  be  implied  in  James 
*  151  or  his  sons,  and  every  estate  *  which  follows  the  life  estate 
of  Thomas,  if  there  is  such,  is  a  contingent  remainder,  and 
was  destroyed  by  the  recovery.  It  cannot  be  conceded  that  the 
cases  cited  have  any  application  here,  without  implying  that  there 
would  be  an  estate,  not  in  the  sons  of  James,  but  in  James  him- 
self in  tail  male,  by  force  of  the  words  ^'  for  want  of  such  lawful 
issue  of  that  name."  But  if  such  an  implication  could  be  raised 
with  respect  to  James,  the  words  would  be  equally  effective  for  the 
same  purpose  with  respect  to  Thomas.  It  is  clear  that  ^'  first  son  " 
meant  to  describe  the  male  issue  of  Thomas,  for  otherwise  the 
words  "  severally  and  successively  "  could  have  no  meaning  what- 
ever. 

Independently  of  the  general  question  of  the  construction  of  the 
will,  tliere  is  one  matter  which  is  decisive  against  the  plaintiff. 
He  claims  in  ejectment  under  a  remainder  limited  to  daughters, 
from  one  of  whom  he  is  a  descendant.  That  daughter  died  in 
1796,  not  only  before  the  death  of  the  testator^  but  before  the  date 

^  8  Burr.  1570, 15S1.  *  12  East,  268. 
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of  the  will.  According  to  all  the  principles  of  construction,  a 
testator  making  a  will  in  1799,  and  making  a  gift  of  real  estate  to 
^^my  daughters,"  must  mean  the  daughters  which  he  then  had,  or 
at  least  those  who  might  be  alive  at  the  time  of  his  death,  and  the 
children  of  a  daughter  who  died  long  before  the  date  of  the  will 
would  not  take  any  share.  Tiien  as  to  the  will  itself.  The  gift  is 
to  Thomas  and  his  son,  and  then  follow  the  words  ^'  severally  and 
successively,"  showing  that  sons  were  meant ;  '^  sons  "  is  a  word 
forming  a  class.  The  word  ^'  sou  "  is  an  apt  word  of  limitation, 
not  merely  pointing  to  the  first  male  of  the  existing  generation, 
but  to  his  male  lineal  descendants.  Robinson  v.  Bobimon;^ 
MMish  V.  MeUish;^  Qarrod  *v.  Q-arrod  ;^  Doe  d,  Jones  *152 
V.  Davies;^  Raggett  v.  Beaty.^  In  Robinson  v.  Robinson^ 
the  devise  was  to  H.  ^'  for  life  and  no  longer,"  taking  the  name  of 
B.,  and  to  such  son  as  he  should  have,  taking  the  name ;  and  in 
.default  of  such  issue,  remainder  over.  This  was  held  to  create  an 
estate  in  H.  in  tail  male.  The  first  gift  being  in  terms  for  life,  did 
pot  prevent  the  enlarging  operation  of  the  succeeding  words.  The 
other  cases  followed  the  same  principle  of  construction.  The 
words  "  severally  and  successively  "  here  point  to  the  series  of 
those  who  were  to  take,  and  the  first  son  designated  not  merely  the 
first  son  in  the  first  generation,  but  the  first  son  of  every  genera- 
tion. According  to  all  the  authorities,  Thomas  must  be  treated  as 
having  taken  an  estate  in  tail  male.  While  he  had  male  issue  the 
estate  was  not  to  go  over.  That  showed  the  intent  of  the  testa- 
tor.   The  result  of  the  cases  is  well  expressed  in  Jarman.^    The 

>  2  Vez.  Sen.  225.  *  4  B.  &  Ad.  43. 

*  2  B.  &  C.  520.  •  5  BiDg.  248. 

•  2  B.  &  Ad.  87.  •  2  Vez.  Sen.  225. 

'  2  Jarm.  on  Wills,  456,  8d  ed.  '*  These  cases  would  seem  to  lay  down  the 
KNind  and  reasonable  rule,  that  where  an  estate  is  devised  to  a  person  for  life, 
with  remainder  to  his  children,  or  to  his  sons  and  daughters,  with  a  devise  over 
on  the  failure  of  the  i^sue  of  the  devisee  for  life,  and  the  latter  words  are  held  to 
create  an  estate  tail  in  the  parent  (but  which  they  will  do  only  under  a  will 
which  is  subject  to  the  old  law),  the  devise  to  the  children,  sons  or  daughters,  is 
Dot  unnecessarily  or  wantonly  sacrificed  to  this  object ;  but  the  parent,  i.  e.  the 
derisee  for  life,  takes  an  estate  tail  in  remainder,  expectant  on  the  determination 
of  the  prior  estates  of  his  children,  sons  or  daughters  as  the  case  may  be.  And 
there  seems  to  be  no  reason  why  this  construction  should  not  prevail  as  well 
where  the  prior  devise  to  the  children's  sons  or  daughters  conveys  estates  tail  in 
reminder,  expectant  on  the  parent's  life  estate,  as  where  these  devisees  take  es- 
tates for  life,  unless  the  cases  of  Bamfield  t;.  Popham  (1  P.  Wms.  54),  and  Black- 
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*  158    case  of  Baker  v.  ♦  ZWier  ^  does  not  apply  here,  except  so 

far  as  to  show  that  in  doubtful  cases  a  referential  construc- 
tion may  be  adopted.  Nor  does  Blackbam  v.  Edgley^  the  report 
of  which  was  there  explained  and  corrected,  carry  the  matter 
beyond  this  point.  But  Doe  d.  Bean  v.  Hailey  ^  is  in  point.  There 
the  devise  was  to  A.  for  life,  remainder  to  his  eldest  son,  and  the 
heirs  of  such  eldest  son,  and  in  default  of  issue  male,  from  A.  to 
B.,  and  A.,  notwithstanding  the  express  gift  to  him  of  an  estate 
for  life,  was  held  to  take  an  estate  for  life,  remainder  to  his  eldest 
son  in  tail,  remainder  to  himself  in  tail.  That  is  the  counterpart 
of  the  case  here.  So  in  Doe  d.  QaUini  v.  GaUini^^  where,  under 
words  similar  to  these,  although  much  more  complicated  with 
other  devises,  the  son  was  held  to  take  an  estate  for  life,  with 
remainder  in  tail  to  his  children,  and  remainder  to  himself  in  tail. 
Here  it  is  clear  that  such  lawful  issue  must  mean  such  lawful 
issue,  male  issue,  as  before  mentioned. 

If  the  devise  over  was  a  contingent  remainder,  limited  afber  an 

estate  tail,  it  was  barred  by  the  recovery;  as  an  executory  devis^ 

it  would  be  void,  Fetherfton  v.  Fetherston;^  Cole  v.  Sewdl;^  and 

Butler's  note  to  Fearne.^    Lanesborouffh  v.  Fox ;^  Gardiner 

*  164    V.  Shelden  ;  ^  *  Ranelagh  v.  Ranelagh  ;  ^^  Neighbour  v.  Thur- 

low  ;  ^^  and  Bam^  v.  Bamet^  were  also  cited. 

Mr.  Maniity  replied.  —  The  objection  to  the  claimant's  title  on 
account  of  the  death  of  Mrs.  Barrow  before  the  date  of  the  will^ 
is  answered  by  an  expression  in  another  part  of  the  will,  which 
shows  the  testator's  intention.  He  gave  a  sum  of  money  ^^  to  my 
daughter  Ann  Barrow's  children,"  that  being  the  same  sum  which 
he  gave  to  each  of  his  other  ^'  daughters  or  their  children."     It  is 

bom  p.  Edgley  (1  P.  Wms.  600),  sbould  be  considered  as  conclusive  authorities 
against  such  a  construction.  Indeed,  in  the  case  of  Doe  v.  Gallini,  the  children 
of  the  testator's  sons  and  daughters  were  held  to  take  estates  tail  in  the  firat  in- 
stance, with  remainders  in  tail  to  the  sons  and  daughters ;  as,  notwithstanding  the 
apparent  restriction  of  the  estates  of  such  issue  to  life  estates,  they  were  held  to 
take  estates  tail  by  force  of  .the  word  ^  issue'  as  a  word  of  limitation,  strongly 
aided  by  the  context" 

3  H.  L.  Cas.  106.  ^  Cont  Rem.  522,  n.  (m).  . 
1  P.  Wm8.600.                                            *  Cas.  temp.  Talb.  262. 
8  T.  R.  5.  •  Freem.  11. 
5  B.  &  Ad.  621 ;  8  A.  &  £.  840.                   ^  12  Beav.  200. 
8  Clark  &  F.  67,  2  Huds.  &  B.  820.            "  28  Beav.  9Z. 

4  Drury  &  War.  1,  2  H.  L.  Cas.  186.  »  29  Beav.  289. 
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dear,  therefore,  that  he  intended  to  pat  the  children  of  Ann  Bar- 
row in  the  place  of  their  mother.  He  meant  all  his  daughters  or 
tiie  sons  of  his  daughters  to  succeed  in  default  of  the  male  issue 
of  James.  The  words  of  the  will  are  sufficient  here  to  give  to  the 
child  of  Ann  Barrow  tlie  share  of  the  mother.  Tytherleigh  v. 
Harbin  ^  is  exactly  in  point  here. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  your 
Lordships  are  now  called  upon  to  undertake  a  task  of  great  diffi- 
culty. Tou  are  asked  hy  the  appellant  to  arrive  at  a  conclusioti 
which  will  have  the  effect  of  subverting  the  opinion  upon  the  con^ 
stnictioii  of  this  difficult  will,  given  by  the  Court  of  King's  Bench 
about  the  year  1811,  and  confirmed  by  Lord  Eldon  shortly  after- 
wards, probably  in  the  year  1812,  and  which  was  adhered  to  by 
the  Lord  Chief  Baron  of  the  Court  of  Exchequer,  after  a  long 
and  elaborate  argument,  in  the  year  1823.  I  need  not  point  out 
to  your  Lordships  that  the  interval  of  time  which  has  elapsed 
rince  the  year  1812  has  of  course  given  rise  to  the  belief  on 
the  *  part  of  the  holders  of  the  estate,  that  they  have  a  *  156 
right  to  rely  with  certainty  upon  the  title  derived  from  that 
judgment.  At  the  same  time  the  law  admits  of  the  present  claini 
being  made  by  the  appellant,  and  your  Lordships,  with  caution, 
must  now  undertake  the  task  of  determining  whether  in  your 
judgment  those  former  decisions,  by  which  notwithstanding  the 
lapse  of  time  you  are  not  bound,  are  or  are  not  right  and  correct 
expositions  of  the  meaning  of  the  will. 

It  is  necessary,  in  the  first  place,  to  state  shortly  that  the  will 
TOO  have  to  construe  was  made  in  the  year  1799.  The  testator, 
Thomas  Chorlton,  appears  to  have  had  an  eldest  son,  Richard 
Chorlton,  who  had  died  previously  to  the  date  of  the  will,  leaving  a 
son,  Thomas.2  Thomas,  therefore,  the  grandson  of  the  testator,  was, 
at  the  time  of  the  making  of  the  will,  and  at  the  death  of  the  tes- 
tator, his  heir  at  law.  The  testator  appears  also  to  have  had  a 
second  son  of  the  name  of  James.  Thomas,  at  the  date  of  the 
will,  was  of  the  age  of  about  twenty-one  years,  and  was  un- 
married. James,  his  uncle,  the  second  son  of  the  testator,  was 
married,  and  it  was  probable  that  he  would  have  issue  born  to 
him  within  a  very  short  time  after  the  date  when  this  will  was 
made.    In  that  state  of  things,  the  testator  devised  the  property 

^  6  Sim.  829.  *  See  ante,  p.  146,  n. 
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now  in  question  unto  his  grandson  Thomas,  for  life,  in  a  definite 
form  of  limitation :  and  after  that  grant  follow  the  words  which 
create  the  controversy  ;our  Lordships  have  now  to  determine. 
First  of  all,  the  words  are,  "  With  remainder  to  the  first  son  of 
the  body  of  the  said  Thomas  Cborltou,  lawfully  begotten,  severally 
ftud  succoBsively  in  tail  male,  of  the  name  of  Chorltou.  The  sen- 
tence is  defective.  We  are  familiar,  no  doubt,  with  sen- 
*  156  teiices  of  a  similar  description,  *  namely,  tiie  ordinary 
mode  of  expressing  gifts  in  tul  to  the  first  and  other  sons 
of  any  particular  individual. 

The  fii^t  question  is,  whether  the  words  "  to  the  first  son," 
wu;t  Ik)  Uken  as  defective,  or  elliptic,  by  force  of  the  subsequent 
wvvds  "  severally  and  successively  in  tail  male."  Because  the 
Uttor  wivds  ar«  not  applicable  to  the  first  son,  if  the  words  "  the 
fir^tson"  betaken  as  the  complete  expression  of  the  intention, 
knd  a»  a  dcjiiguation  of  one  individual  alone.  I  think  it  clear 
thai  uiow  ll)«  whole  formula  of  the  words  that  we  find  here,  you 
tnu^'l  r<wU  the  words  "  first  son  "  as  equivalent  to  "  first  and 
t>lht>r  !*«»  " ;  or  otiiorwise  you  will  refuse  to  give  effect  to,  and 
wtitt  in  r^ttltly  strike  out  of  the  will,  the  subsequent  words, 
'^  *«vor«llr  and  successively  in  tail  male."  Tliat  I  apprehend  to 
ht>  u'«M>itftl>Iy  clear. 

If  Ihttt  Iw  tio,  the  next  point  which  demands  the  attention  of 
y\mv  lAUtlithlps  is,  what  is  the  effect  of  the  words  following,  "  for 
wtttit  »!'  «tii^h  lawful  issue  of  that  name  "  ?  The  difliculty  that 
\w\\i  ui'l»tiit  \»  to  determine  whether  tliose  words  are  no  more  than 
thu  tudiimry  words  intended  to  introduce  the  next  estate,  and  to  be 
vX|»t"iMive  only  of  the  fact  of  tlie  former  estates  having  either 
(Ulloit  uf  taking  effect  at  all,  or  having  come  to  their  natural  expi- 
vuili>n<  Upon  this  there  is  very  considerable  controversy.  It  is 
VoiilKiitlod  on  tlie  part  of  the  appellant  that  the  referential  con- 
atrni>lliiii,  as  it  is  called,  has  now  been  firmly  established  ;  and  he 
IdnIbN  therefore  that  those  words,  "  for  want  of  such  lawful  issue 
of  tliat  name,"  must  be  limited  entirely  to  the  event  of  there  liav- 
tlitf  \iauti  no  such  lawful  issue,  or  of  tlie  lawful  issue  comprehended 
within  the  antecedent  words  having  ceased  to  exist. 

On   the   other  hand   it  is   contended  by  the  respondent  with 

great  force,  that  these  words  indicate  a  special  intention 

*167    *  on  the  part  of  the  testator  to  provide  for  all  ttie  male 

issue  of  his  loins  bearing  bis  name.    And  the  case  is  put 
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of  this  contingencj :  suppose  the  testator  to  have  had  a  son  who 
died  in  his  lifetime,  leaving  a  son,  and  then  to  have  made  a  will 
in  which  he  used  limitations  such  as  these,  ^^  to  my  first  and  other 
sons,"  that  form  of  limitation  would  not  comprehend  or  include 
his  grandson,  the  son  of  the  deceased  son  ;  and  yet  it  is  palpable 
from  the  form  of  expression  used  to  indicate  the  gift  over,  that  it 
was  the  testator's  desire  that  all  the  issue  of  his  name  should  be 
provided  for.  The  respondent,  therefore,  insists  that  if  that  case 
had  occurred,  and  was  now  presented  for  argument,  the  Court  would 
arrive  at  the  conclusion  that  the  referential  word  ''  such  "  was  en- 
tirely satisfied  by  the  antecedent  words  ''  male  issue,"  and  that 
the  words  ^'  for  want  of  such  lawful  issue,"  would  in  that  case  be 
read  in  favour  of  the  intent,  as  if  they  were  ''  for  want  of  male 
lawful  issue." 

My  Lords,  if  that  be  the  interpretation  which  the  words  reason-  - 
ably  bear,  the  efiect  would  be  to  annex  to  the  special  limitation 
**to  the  first  and  other  sons  in  tail,"  a  general  expression  that  the 
estate  should  not  go  over  until  there  was  a  complete  failure  of 
male  lawful  issue  of  Thomas.  Consequently  in  the  case  put,  of 
Thomas  having  had  a  son  who,  before  the  date  of  the  will,  prede- 
ceased him,  leaving  a  grandson,  the  estate  would  not  go  over  until 
failure  of  issue  male  of  that  grandson ;  and  in  order  to  include 
the  grandson,  and  his  male  issue  (and  so  effectuate  the  intent  of 
the  testator),  we  must,  according  to  established  rules  of  interpre 
tation,  give  to  Thomas  himself,  by  necessary  inference,  an  estate 
in  tail  male,  by  way  of  remainder,  after  the  limitation  to  the  first 
and  other  sons  of  Thomas. 

This  was,  I  think,  the  mode  of  interpretation  adopted 
•by  the  Court  of  King's  Bench,  and  approved  of  by  Lord  •ISS 
Eldon.  Unhappily  it  seems  that  this  case  was  argued  in 
the  Court  of  King's  Bench  after  Lord  Ellenborough  had  arrived 
at  the  unfortunate  conclusion  that,  the  certificates  sent  by  the 
Courts  of  Common  Law  to  the  Court  of  Chancery  need  not  con- 
tun  any  reasons  for  the  decision.  It  is,  perhaps,  an  unfounded 
but  still  a  current  story,  that  Lord  Eldon  was  much  in  the  habit  of 
criticising  the  language  of  the  reasons  that  accompanied  those  cer- 
tificates, and  on  that  account,  it  is  said,  the  Court  of  King's  Bench 
formed  that  determination.  I  advert  to  that  story  only  for  the 
purpose  of  observidg,  that  as  it  was  confessedly  Lord  Eldon's 
habit  to  scrutinize,  with  mi)ch  accuracy,  the  certificates  sent  by 

[  117  ]. 


■158  OASES  IN  THE  HOUSE  OF  LOBDS. 

the  Courts  of  Gommon  Law,  it  is  not  likely  that  he  would  have 
acquiesced  in  the  conclusion  of  the  Court  of  Ring's  Bench  in  the 
case  of  this  will,  unless  he  had  been  satisfied  that  that  was  its  fair 
interpretation.  Na;  further,  he  must  not  only  have  been  satisfied 
tliat  it  was  a  reasonable  interpretation,  but  that  it  was  the  proper 
interpretation,  because  lie  confirmed  the  certificate  for  the  purpose 
of  forcing  the  purchaser  to  take  the  title ;  and,  having  regard  to 
tite  established  rules  of  a  Court  of  equity  which  will  not  compel  a 
purchaser  to  take  a  doubtful  title,  tlie  fact  tliat  Lord  Eldon  decreed 
specific  performance  is  a  sufficient  indicium  of  his  satisfaction  witli 
the  construction  wliich  had  been  put  upon  the  will. 

Undoubtedly  it  is  a  difficult  thing,  after  this  long  interval  of 
time,  to  arrive  at  any  different  interpretation,  but  nevertheless  it 
is  your  Lordships'  duty  not  to  accept  any  construction  merely 
upon  the  credit  due  to  high  authority,  unless  you  conscientiously 
believe  it  to  be  the  construction  whicli  most  accords  with  the 

words,  and  best  effectuates  the  intention  of  the  testator. 
•  169  •  But,  my  Lords,  there  is  very  much  to  be  said  in  favour 
of  that  construction,  because  it  gives  effect  to  every  word 
of  the  will.  Although  you  give  to  the  word  "  snch,"  as  I  have 
already  observed,  a  limited  operation  as  a  word  of  reference,  this 
constrnction,  by  which  you  are  enabled  to  give  to  Thomas  an  es- 
tate in  tail  male  in  remainder,  after  a  limitation  to  his  first  and 
other  sons  in  tail  male,  also  enables  you  to  give,  by  parity  of  rea- 
soning, the  same  estate  tail  in  remainder  to  James.  And  then  we 
get  the  ultimate  remainder  to  the  daughters,  as  a  vested  remainder 
expectant  and  consequential  upon  the  series  of  other  remainders, 
and  the  whole  scheme  of  the  will  is  completed  ;  and  the  intention 
of  the  testator  is  thus  put  beyond  the  power  of  being  defeated,  ex- 
cept in  the  manner  indeed  in  which  it  was  defeated,  namely,  that 
at  that  time  of  day  contingent  remainders  not  being  protected,  if 
there  were  no  trustees  to  preserve  them,  the  limitation  being  to 
the  first  and  other  sons  of  Thomas,  the  life  estate  of  Thomas,  to- 

_  _.i. -.I  i|jg  remainder  given  to  him  in  tail,  enabled  him,  there 

1  then  bom  to  him,  to  suffer  a  good  recovery  and  to 
I  title,  by  preventing  the  possibility  of  the  remainders 
id  other  sons  ever  subsequently  taking  effect  I  am 
iclined  therefore  to  recommend  your  Lordships  to  say 
ionable  interpretation  (although  it  does  not  carry  the 
referential  construction  to  the  full  extent  to  which  it 
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bas  been  carried  by  subsequent  cases  which  have  more  fully 
deyeloped  it),  is  nevertheless  a  construction  that  satisfies  every 
word,  and  I  think  makes  the  whole  of  the  will  agree  in  every 
part,  and  supplies  an  interpretation  which  accounts  for  the  ante- 
cedent decisions,  and  which  therefore,  being  recommended  by 
those  decisions,  comes  with  great  weight  to  the  minds  of  your 
Lordships. 

*  But  if  that  is  not  the  construction,  my  Lords,  then  *  160 
the  only  other  construction  which  the  subsequent  words  ad- 
mit of  would  be  this :  If  we  take  the  words,  '^  for  want  of  such 
lawful  issue  of  that  name,"  to  be  merely  words,  as  I  have  said, 
introductory  of  the  remainder,  and  expressive  only  of  the  expira- 
tion of  the  entailed  estate,  then  the  words  that  follow,  ''  either 
by  my  grandson  Thomas  Chorlton,  or  my  son  James  Chorlton,*' 
can  be  expressive  only  of  this ;  in  default  of  such  issue  male  by 
my  son  Thomas  as  would  be  entitled  to  take  under  the  antecedent 
limitations  of  this  my  will,  and  also  in  default  of  such  issue  male 
of  my  son  James  as  would  be  entitled  to  take  under  similar  limi- 
tations, to  his  first  and  other  sons,  then  to  my  daughters.  And  if 
the  words  that  are  here  found  are  expanded  and  unfolded  in  the 
manner  which  I  have  thus  expressed,  the  question  arises  whether 
the  elliptical  form  of  expression  being  thus  amplified,  that  am- 
plified form  of  expression  would  or  would  not  give  to^the  first  and 
other  sons-  of  James  estates  correspondent  to  those  which  are 
Umited  to  the  first  and  other  sons  of  Thomas  by  necessary  impli- 
cation ;  or  whether  they  would  be  expressive  only  of  a  contingent 
event  which  must  happen,  in  addition  to  the  failure  of  the  ante- 
cedent limitations,  before  the  remainder  to  the  daughters  could 
take  effect.  Consequently  the  remainder  to  the  daughters  would 
not  be  a  vested  remainder  expectant  upon  the  determination  of  the 
estates  limited  to  the  first  and  other  sons  of  Thomas,  but  would  be 
a  remainder  that  would  arise  and  take  effect  only  in  the  event  of 
there  also  happening,  before  the  limitations  to  the  sons  of  Thomas 
came  to  an  end,  the  further  contingency  of  there  being  no  issue 
male  of  James. 

This,  my  Lords,  is  the  chief  diflSculty ;  whether  these  words 
shall  be  satisfied  by  the  expression  of  that  contingency 
*  simply,  or  whether  the  words  shall  also  receive  this    *  161 
further  operation  of  being  not  merely  expressive  of  the  con- 
tingency, but  of  giving  estates  also  to  the  first  and  other  sons  of 
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James,  correspondent  to  those  already  expressly  given  to  the  first 
and  other  sons  of  Thomas. 

My  Lords,  upon  this  particular  point*  I  quite  agree  with  some 
remarks  made  at  the  bar,  that  the  older  cases  are  no  longer  to  be 
regarded  as  safe  guides  in  such  an  inquiry.  Great  latitude  was 
undoubtedly  given  by  them  to  the  doctrine  of  implication.  Impli- 
cation may  be  founded  upon  two  grounds.  It  may  either  arise 
from  an  elliptical  form  of  expression  which  involves  and  implies 
something  else  as  contemplated  by  the  person  using  the  expression, 
or  the  implication  may  be  founded  upon  the  form  of  gift,  or  upon 
a  direction  to  do  something  which  cannot  be  carried  into  effect 
without,  of  necessity,  involving  something  else  in  order  to  give 
effect  to  that  direction,  or  something  else  which  is  a  conseqfuence 
necessarily  resulting  from  that  direction. 

Two  examples  will  illustrate  sufficiently  the  application  of  thesQ 
general  propositions.  If  I  give  to  my  heir  at  law  an  estate  from 
and  after  the  death  of  A.  B.,  the  form  of  that  expression  indicates 
that  my  heir  at  law  shall  not  have  the  enjoyment  of  that  estate 
until  the  life  of  A.  6.  shall  have  come  to  an  end.  But  if  the 
estate  is  not  to  go  to  my  heir  at  law  during  that  interval,  and  no 
other  holder  is  provided  for  it,  it  must  either  escheat  or  go  to  A. 
B.  during  his  life ;  and  Courts  of  justice  have  adopted  the  latter 
conclusion.  Another  implication  frequently  arises  in  this  way :  If 
I  give  to  A.  B.  and  C.  D.  as  tenants  in  common  in  tail,  and  direct 
that  if  A.  B.  and  C.  D.  shall  die  without  issue,  the  estate  shall 
remain  to  E. ;  this  gift  over,  from  the  very  form  of  expression,  is 
not  to  take  effect  until  both  A.  B.  and  0.  D.  are  dead 
*  162  *  without  issue ;  and  if  one  dies  without  issue,  living  the 
other,  there  must  be  implied  a  remainder  from  the  one  to 
the  other. 

The  question  is,  whether  any  rule  of  implication  is  applicable  to 
the  case  before  us.  I  cannot  find  in  the  words  used  by  the  testa- 
tor any  thing  like  a  plain  indication  of  an  intent  that  the  first  and 
other  sons  of  James  were  to  take  estates  in  tail  male,  corre- 
spondent to  those  already  given  to  the  first  and  other  sons  of 
Thomas.  Neither  can  I  find  that  such  an  implication  is  necessary 
in  order  to  support  the  gift  over.  Neither  can  I  find  that  the  lan- 
guage of  the  gift  over  does  in  terms,  or  in  the  form  of  words, 
involve  the  necessity  of  the  gift  over  awaiting  the  termination  of 
the  estates  which,  by  the  supposed  implication,  are  to  be  raised  in 
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the  first  and  other  sons  of  James.  Confining  myself,  therefore,  to 
die  wholesome  rule  of  interpretation,  that  although  we  construe 
the  language  in  conformity  with  the  intention,  yet  it  must  be  an 
intention  which  we  are  able  to  collect  from  the  language  that  the 
testator  has  used ;  and  remembering  that  if  that  language  is  satis- 
fied by  going  to  a  certain  extent,  there  is  no  obligation  to  go 
farther,  then,  if  the  language  here,  speaking  of  the  sons  of 
Thomas,  is  satisfied  by  the  expression  of  a  contingency,  there 
seems  to  be  no  warranty  for  pushing  it  further  than  that  particular 
interpretation  which  is  sufficient  to  satisfy  the  words.  I  cannot, 
therefore,  my  Lords,  bring  myself  to  advise  your  Lordships  that 
JOQ  ought,  from  the  words  which  the  testator  has  used,  to  raise 
estates  tail  by  implication  in  the  first  and  other  sons  of  James,  and 
thereby  support  the  title  of  the  appellant.  I  put  out  of  consid- 
eration for  the  moment  the  circumstance  that  this  interpretation 
does  not  appear  to  have  suggested  itself  to  the  great  legal  minds 
who  seem  again  and  again  to  have  attended  to  this  case. 
*That  ought  not  to  be  conclusive  upon  the  matter.  At  *163 
the  same  time  it  is  a  circumstance  which  probably  confirms 
the  conclusion  that  we  are  disposed  to  arrive  at,  upon  the  prin- 
eiples  which  I  have  imperfectly  stated,  that  there  is  no  such 
expression  of  intent  to  give  estates  to  the  first  and  other  sons  of 
James  as  would  warrant  us,  on  the  foundation  of  what  is  written 
in  the  will,  in  implying  those  estates,  and  reading  them  into  this 
will. 

My  Lords,  if  that  be  so,  namely,  that  whether  you  regard  the 
estate  taken  by  Thomas  the  grandson  as  an  estate  for  life  only, 
without  remainder  to  himself  in  tail,  or  whether  you  regard  him 
as  having  a  remainder  to  himself  in  tail,  which  coalesced  with  his 
life  estate,  and  supported  his  recovery,  the  title  of  the  respondent 
is  good ;  for  in  the  one  case  the  estate  to  the  daughters  would  be 
a  contingent  remainder  destroyed  by  the  operation  of  the  recovery, 
and  in  the  other  case  the  estate  to  the  daughters  would  be  a  vested 
remainder  ;  yet  it  would  be  expectant  upon  estates  tail  in  remain- 
der in  Thomas  and  James,  and  the  recovery  of  Thomas  the  grand- 
son would  be  equally  good. 

I  am  afraid  that  I  have  detained  your  Lordships  at  unnecessary 
length  upon  this  matter ;  but  after  the  arguments  which  we  have 
heard  at  tlie  bar,  it  would  scarcely  have  been  consistent  with  the 
position  of  your  Lordships  if  you  had  avoided  expressing  any 
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opinion  upon  this  particular  part  of  the  case.  But  I  cannot  but 
feel  tliat  the  whole  of  that  part  of  the  case  to  which  I  have,  per- 
haps unnecessarily,  given  so  much  time,  is  one  not  needed  for  the 
determination  of  tliis  question. 

The  title  claimed  by  the  present  appellant  arises  in  this  manner. 

The  testator  had  several  daughters,  six  in  number.    One  of  them,. 

Ann  Barrow,  died  in  the  year  1796,  three  years  before  the 

*  164    date  of  the  will,  which  was  *  not  made  until  the  year  1799. 

She  left  children,  and  under  one  of  those  children  the 
appellant  claims  a  small  and  divided  portion  of  the  estate  in  ques- 
tion. Now  it  is  necessary  for  the  appellant  to  bring  himself  within 
the  compass  of  the  gift  which  is  made  of  the  remainder  to  the 
daughters,  and  that  gift  is  ^^  amongst  my  daughters  and  their  chil- 
dren, share  and  share  alike.''  My  Lords,  whenever  there  are 
words  used  in  a  will  indicative  of  a  class^  the  words  must  be  taken 
to  denote  the  class  as  it  is  constituted,  either  at  the  date  of  the 
will  or  at  the  death  of  the  testator.  It  is  impossible  to  include  in 
the  class  any  individuals  except  those  who  are  found  to  come 
within  the  description  of  the  class,  at  either  one  or  the  other  of 
these  two  periods.  Now  it  is  clear  that  the  words  ^'  amongst  my 
daughters"  express  a  gift  to  a  class,  and  that  Ann  Barrow  was 
neither  one  of  that  class  at  the  date  of  the  will,  for  she  was  dead, 
nor  of  course  at  the  subsequent  time,  at  the  death  of  the  testator. 
If  that  be  so,  we  come  to  the  words  "  and  their  children."  •  The 
appellant  contends  that  the  words  '^  and  their  children  "  must  not 
be  limited  to  the  children  of  the  persons  constituting  the  class  in 
immediate  connection  with  which  those  words  are  found ;  but  he 
reads  them  as  if  they  were  thus  written,  ^'  amongst  my  daughters, 
and  the  children  of  my  daugliters."  Your  Lordships  will  observe 
that  he  would  then  give  to  the  second  words,  "  my  daughters,"  in 
the  second  place  where  they  occur  in  that  sentence,  a  different 
effect  and  extent  of  meaning  from  that  belonging  to  those  words 
where  they  first  occur.  For  it  would  then,  according  to  the  appel- 
lant, run  thus,  ^'  amongst  my  daughters "  (that  is  those  now 
living),  '^and  the  children  of  my  daughters";  and  under  the 
words    ^^  my    daughters "    as    secondly    used,    being    identici&l 

with    the    first,    he    would    include    a    different    set   of 

♦  165    *  individuals  from  those  comprehended  by  the  first.     That 

interpretation  cannot,  I  think,  by  possibility  be  adopted. 
The  word  ^^ their"  connects  the  children  with  the  persons  that 
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constitute  the  class ;  '^  amongst  my  daughters  and  the  children  of 
them,"  and  the  ^^  them "  of  necessity  indicates  and  includes  the 
persons  included  under  the  words  "  my  daughters  "  then  living. 

Some  cases  were  cited  at.  the  bar  by  the  appellant  in  support  of. 
this  distributive  and  extended  construction  ;  but  upon  examina- 
tion I  think  there  is  no  one  of  them  which  approximates  at  all  to 
the  form  of  this  expression,  and  each  of  them  is  found  to  depend 
upon  a  different  form  of  words  indicating  a  greater  latitude  of 
meaning,  and  clearly  expressive  of  an  intention  to  comprehend 
all  the  children,  whetlier  they  were  children  of  persons  living  at 
the  time  of  the  death  of  the  testator,  or  whether  they  were  chil- 
dren of  persons  coming  within  a  certain  description  who  had  prede- 
ceased the  testator.  I  believe  it  to  be  a  perfectly  clear  principle, 
that  it  is  impossible  to  carry  words  used  in  immediate  connection 
with  a  class  beyond  the  extent  of  the  class  itself. 

My  Lords,  that  would  suffice  for  the  determination  of  this  case, 
and  it  is  a  pity  that  it  was  not  more  attended  to  by  the  appellant 
before  these  proceedings  were  instituted  ;  for  I  feel  satisfied  that  if 
the  argument  had  been  taken  upon  that  point  alone,  the  Court  be- 
low must  have  arrived  at  the  conclusion  that  the  appellant  was  an 
individual  who  did  not  come  within  the  description  of  the  class 
contained  in  the  gift,  and  was  therefore  incompetent  to  maintain 
the  action  of  ejectment. 

Upon  all  those  grounds,  therefore,  I  must  move  your  Lordships 
that  the  decision  of  the  Court  below  ought  to  be  affirmed. 

*LoRD  Cranwobth.  —  My  Lords,  with  regard  to  this  *166 
particular  case,  I  am  clearly  of  opinion  with  my  noble  and 
learned  friend  on  the  Woolsack  (and  indeed  it  struck  me  so  in  the 
early  portion  of  the  discussion),  that  the  last  point  to  which  his 
Lordship  has  adverted  is  conclusive  upon  this  matter.  I  cannot 
help  suspecting  that  the  testator  did  mean  to  include  the  children 
of  the  deceased  daughters  ;  but  I  think,  if  we  were  to  include  them, 
we  should  not  be  construing  his  will,  but  making  a  new  will  for 
him  which  we  think  would  be  more  consistent  with  what  were  his 
probable  intentions.  I  think  it  to  be  clear  that  a  gift  ^'  to  my 
daughters  "  (which,  if  left  without  any  allusion  to  children,  would 
only  have  meant  daughters  who  were  living  at  the  death,  or,  at 
least,  at  the  date  of  the  will,  which  were  pretty  nearly  contempo- 
raneous events  in  this  case},  would  mean  only  those  who  were  then 
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living,  not  those  who  had  predeceased  him.  And  when  the  testa- 
tor says,  ^^  amongst  my  daughters  and  their  children,  share  and 
share  alike,"  .he  must  mean  the  children  of  those  whom  he  had 
previously  described  "  as  daughters." 

That  point,  therefore,  is  conclusive  against  the  present  appellant. 
And  it  may  be  thought  that  that  being  conclusive  against  him,  it  is 
unnecessary  to  say  any  thing  upon  the  construction  of  a  will  which 
has  been  so  frequently  considered  in  the  different  Courts  upon 
previous  occasions.  But  I  do  not  think  it  unnecessary  to  do  so  ;  in 
the  first  place,  after  the  elaborate  argument  that  we  have  heard  at 
the  bar  on  both  sides ;  and,  in  the  second  place,  considering  the 
numerous  occasions  on  which  this  will  has  been  brought  before  the 
Courts  :  first  before  the  Court  of  King's  Bench,  afterwards  before 
Lord  Chancellor  Eldon,  and  afterwards  again  before  Lord  Chief 
Baron  Richards,  and  that  they  have  all  expressed  an  opinion 
•  167  •  upon  it.  On  that  mere  ground  I  think  it  would  be  some- 
what disrespectful  to  those  high  authorities,  and  to  the 
parties  who  have  brought  this  case  before  your  Lordships'  House, 
to  pass  this  point  by,  without  making  some  observaUons  upon  it. 
But  there  is  another  reason  which  appears  to  me  to  make  it  the 
bounden  duty  of  your  Lordships  to  express  your  opinion,  and  it  is 
this.  Although  much  more  than  twenty  years  have  now  elapsed 
since  the  death  of  the  tenant  for  life,  for  he  died  in  the  year  1838, 
I  do  not,  from  an  examination  of  the  pedigree,  see  quite  clearly 
that  there  may  not  be  other  persons,  not  coming  within  the  cate- 
gory of  descendants  of  the  deceased  daughters,  who  might  after- 
wards set  up  a  claim  ;  and  it  is  fit  therefore  that  your  Lordships 
should  know  that  the  grounds  upon  which  you  are  proceeding  are 
not  confined  to  that  which  has  reference  solely  to  the  position  of 
the  present  appellant. 

Now,  my  Lords,  upon  that  subject  it  is  impossible  to  say  that 
there  is  not  very  great  difficulty  and  doubt.  Indeed,  it  would  be 
absurd  and  presumptuous  to  express  such  an  opinion  after  the 
great  discussion  which  this  case  has  undergone,  and  the  difficulties 
which  have  been  from  time  to  time  felt  upon  it.  I  do  not  at  all 
hesitate  to  express  my  perfect  conviction  that  the  appellant  is 
right  in  saying  that  Thomas  the  grandson  took  an  estate  for  life 
only  ;  an  estate  for  life  only,  at  least  in  the  first  instance.  Neither 
have  I  the  least  hesitation  in  concurring  with  him  in  saying,  that 
although  the  expression  '^  with  remainder,  to  the  first  son  of  the 
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body  of  the  said  Thomas. Chorlton,  lawfully  begotten,  severally 
and  successively  in  tail  male  of  the  name  of  Chorlton/'  is  a  very 
imperfect  expression,  still  it  affords  an  inference  that  we  not  only 
may  but  must  make,  that  what  was  meant  was  the  first  and 
every  other  son  successively  in  *  tail  male.  Therefore  *  168 
Thomas  Ghorlton  became  tenant  for  life  with  remainder  to 
his  first  and  other  sons  in  tail  male. 

Then,  my  Lords,  it  is  to  be  observed  that  after  that  devise,  there 
is  no  gift  to  any  one  till  you  come  to  the  daughters,  unless  by  im- 
plication (to  which  I  will  presently  advert),  for  the  will  goes  on  to 
say,  '^  and  for  want  of  such  lawful  issue  of  that  name,  either  by 
my  said  grandson  Thomas  Chorlton  or  my  son  James  Ghorlton, 
tlien  I  give  and  devise  the  said  estate  amongst  my  daughters." 
Taking  those  words  without  at  all  altering  or  enlarging  them,  the 
daughters  clearly  took  only  a  contingent  remainder  upon  the  ex- 
piration of  the  estates  in  tail  male  of  the  sons  of  Thomas,  contin- 
gent upon  the  casualty  whether  or  not  at  that  time  there  should  be 
a  total  failure  of  issue  male  of  Thomas  and  James.  That  was 
clearly  a  contingent  remainder. 

But  it  was  very  ably  argued  by  Mr.  Manisty  and  Mr.  Hardy, 
that  that  is  a  construction  which  the  Judges  below  ought  not  to 
have  adopted,  and  which,  if  they  did  adopt,  your  Lordships  ought 
not  to  sanction.  Inasmuch  as  the  estate  was  given  to  the  daugh- 
ters only  ^^  for  want  of  such  lawful  issue  of  that  name,"  that  is  the 
lawful  issue  of  the  first  and  other  sons  successively  of  Thomas ; 
and  since,  further,  it  was  only  given  over  for  want  of  that  lawful 
issue  "  either  by  my  grandson  Thomas  Chorlton  or  my  son  James . 
Ghorlton,"  Mr.  Manisty  and  Mr.  Hardy  argued  that  you  must  from 
that  infer  that  the  testator  meant  to  give  to  the  children  of  James 
the  same  estates  which  he  had  given  to  the  children  of  Thomas. 

Now,  my  Lords,  I  confess  that  that  seems  to  me  to  be  a  very 
violent  presumption.  I  am  not  fond  of  raising  estates  by  implica- 
tion if  it  can  be  avoided.  It  too  often  happens,  I  am  afraid, 
that  that  is  a  disguised  way  of  *  making  a  will,  instead  of  *  169 
interpreting  it.  But  if  I  do  raise  estates  by  implication 
here,  I  cannot  hesitate  to  say  that  the  estates  that  I  should  raise  by 
implication  are  estates  in  remainder  in  Thomas  and  in  James.  It 
seems  to  me  that  if  you  could  suppose  that  the  testator  was  now 
living,  and  could  tdll  what  he  meant  to  say,  he  would  say,  I  do  not 
mean  my  daughters  to  take  so  long  as  there  is  any  issue  male  of 
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Tbomss  or  any  issae  male  of  James ;  not  if  there  is  any  issue 
male  of  James's  sons ;  that  was  not  what  he  had  or  could  have 
had  in  his  contemplation.  Therefore  the  implication  which  I 
should  raise  would  be  that  which  my  Lord  Chancellor  approved  of, 
namely,  an  estate  tail  in  rem«nder  in  Thomas,  with  remainder  in 
tul  male  in  James.  It  was  said  then  that  that  would  be  at  vari- 
ance with  the  rule  which  has  been  laid  down  in  modem  times,  and 
which  no  doubt  is  a  very  correct  rule,  that  the  words  "  for  want  of 
such  lawful  issue  "  are  to  be  taken  referentially  to  the  issue  that 
has  gone  before,  and  that  you  are  never  to  take  them  therefore  as 
enlarging  the  previous  estate.  Your  Lordships  will  observe  that 
you  do  not  enlarge  the  previous  estate  in  the  mode  which  that  rule 
of  law,  as  laid  down  by  Jarman,  is  meant  to  meet.  It  is  not  that 
your  Lordships  say  that  Thomas,  instead  of  his  life  estate,  took  an 
estate  enlarged  by  those  words  to  an  estate  tail.  What  your  Lord- 
ships conclude,  if  that  is  to  be  the  interpretation,  and  if  estates  are 
to  be  raised  by  implication,  is,  that  the  testator  meant  to  say  that 
he  gave  an  estate  .for  life  (and  for  life  only,  if  you  please)  to 
Thomas,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
and  in  case  of  the  **  want  of  such  lawful  issue "  (which  must 
mean  for  want  of  lawful  issue  male,  for  that  was  the  particular 
sort  of  issue  that  he  tlien  contemplated),  then  you  do  not 
*  170  enlarge  the  prior  estate,  but,  for  the  purpose  •  of  effectuat- 
ing the  intention  of  the  testator,  you  give  that  without  the 
giving  of  which  his  intention  would  be  defeated,  namely  an  estate 
tail  in  remainder  to  Thomas,  with  an  estate  tail  in  remainder  to 
James,  and  tlien  with  remainder  over  to  the  daughters.  Whether 
that  is  the  true  interpretation,  or  whether  you  are  to  say  that  it  was 
to  be  a  contingent  remainder,  which  might  be  barred  by  the  recov- 
ery, the  result  is  exactly  tlie  same.  I  confess  that  I  rather  think, 
upon  the  authorities,  that  such  an  estate  tail  may  be  presumed, 
and  that  Thomas,  therefore,  when  he  suffered  the  recovery,  was  a 
tenant  in  tail  in  remainder  in  possession.  His  estate  consequently 
enabled  him  to  suffer  a  recovery,  and  all  the  remainders  over  were 
barred.  If  that  was  not  so,  then  it  must  be  that  he  was  only  a 
tenant  for  life  with  remainder  to  his  first  and  other  sons  in  tail, 
but  with  a  contingent  remainder  over,  which  was  equally  barred  by 
his  recovery.  So  that  qnacumgue  vid^  the  decision  which  was 
arrived  at  by  Lord  Eldon  in  1812,  and  by  the  Court  of  Exchequer 
in  1823,  was  correct. 
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Oq  these  grounds,  my  Lords,  I  concur  with  my  noble  and 
learned  friend  the  Lord  Chancellor,  in  thinking  that  this  appeal 
must  be  dismissed. 

Lord  Chelmsford.  —  My  Lords,  I  agree  with  my  noble  and 
leanied  friends  in  the  conclusion  at  which  they  have  arrived  in 
favour  of  the  decision  of  the  Court  below. 

With  regard  to  the  point  which  goes  to  the  title  of  the  plaintiff 
from  his  being  a  descendant  of  a  daughter,  who  was  deceased  at 
the  time  of  the  making  of  the  will,  I  agree  with  my  noble  and 
learned  friends  that  he  does  not  come  within  the  terms  of  the 
devise.  I  was  very  much  struck  with  the  way  in  which 
this  question  was  *  put  by  my  noble  and  learned  friend  on  •  171 
the  Woolsack  in  the  course  of  the  argument.  He  said: 
To  whom  do  the  words  "  my  daughters  "  refer  ?  Clearly  they  can 
only  refer  to  daughters  who  were  in  existence  at  the  date  of  the 
will.  Then,  if  that  is  so,  the  question  as  to  the  words  of  refer- 
ence, '^  their  children,"  must  necessarily  be  confined  to  them.  It 
seems* to  me  to  be  impossible,  whatever  we  may  conjecture  with 
regard  to  the  intention  of  the  testator,  to  put  any  other  interpre- 
tation upon  the  words  than  that  which  has  been  suggested  by  my 
two  noble  and  learned  friends,  and  which  is  conclusive  against  the 
title  of  the  appellant.  This  point  certainly  does  not  appear  to 
have  been  hitherto  much  regarded,  if  at  all,  and  to  have  come 
npon  the  appellant  rather  by  surprise ;  and,  therefore,  I  should 
verj  much  regret  it  if  the  Hoqse  were  compelled  to  come  to  a 
conclusion  adverse  to  the  appellant  upon  this  point  alone.  But  I 
agree  with  my  two  noble  and  learned  friends  with  regard  to  their 
coustruction  of  the  will,  which  construction  is  equally  fatal  to  the 
title  of  the  appellant. 

My  Lords,  it  appears  from  the  statement  which  was  made  by 
oounsel  in  the  argument  of  the  case  of  MeUUh  v.  Melliahy  that 
Lord  Eldon  and  the  Court  of  King's  Bench,  upon  the  case  sub- 
mitted to  them,  came  to  the  conclusion  that  Thomas  Chorlton  had 
an  estate  tail ;  and  the  counsel  there  adds,  that  '^  in  the  Court  of 
Exchequer  last  year  the  Court  came  to  the  same  result,  acting 
upon  the  authority  of  Robinson  v.  Bobinson,*^  If  that  be  so.  Lord 
Chief  Baron  Richards  must  have  been  of  opinion  that  the  words 
*' first  son  severally  and  successively,"  were  words  of  limitation, 
and  were  equivalent  to  ^'  issue  male."    Now  we  have  no  account 
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of  the  grounds  upon  which  the  Lord  Chancellor  and  the  Court  of 
King's  Bench  came  to  the  couclusioD  that  there  was  no 
*  172  estate  *  tail  in  Thomas  Chorlton,  but  I  think  that  we  must 
look  for  that  estate  tail  in  other  words  of  the  will  than  tliose 
upon  which  the  Lord  Chief  Baron  seems  to  have  relied,  hecauso  I 
read  the  will  in  the  same  way  as  mj  noble  and  learned  friends 
have  done. 

I  think,  in  the  first  place,  that  Thomas  Chorlton  had  an  estate 
for  life  ;  then  that  the  words  "  first  son  of  his  body  severally  and 
fluccesGively  in  tail  male,"  must  mean  "  first  son  in  order  severally 
and  successively,"  or,  iu  other  words,  "  first  and  other  sons  in 
tail."  Tlierefore  if  the  learned  cotinael  was  correct  in  saying  tliat 
the  Lord  Chief  Baron  decided  that  there  was  an  estate  tail  in 
Thomas  Chorlton,  upon  the  authority  of  the  case  of  Rolnmon  v. 
SobinBon,  I  cannot  agree  with  him  in  that  decision  ;  and  we  must 
look  to  other  words  in  tlio  will  for  t)ie  estate  tail  which  Lord  EldoD 
and  tife  Court  of  King's  Bench  seem  to  have  held  to  have  been  in 
Thomas  Chorlton.  Now  that  estate  can  only  be  found  in  the  words 
which  precede  the  limitation  to  the  daughters,  namely,  in  the 
words  "  for  the  want  of  such  lawful  issue  of  that  name,  either  by 
my  said  grandson  Thomas  Chorlton  or  my  son  James  Chorlton,'* 
and  the  question  upon  those  words  would  be,  whether  an  estate 
tail  by  implication  was  raised  in  Thomas  Chorlton. 

My  Lords,  tlie  appellant  contends  that  by  thc^e  words  there  was 
no  implication  of  an  estate  in  Thomas  Chorlton,  but  that  by  tlie 
referential  word  "such"  in  the  sentence  "such   lawful  issue  of 
that  name  "  of  James,  it  must  mean  first  and  other  sons  of  James 
iu  tail  male,  and  this  estate  by  implication  to  the  first  and  other 
sons  of  James  would  make  the  limitations  to  the  daughters  a 
vested  remainder  ;  and  consequently  that  remainder  would  not  be 
affected  by  the   recovery  which  was  Bufiered   by  Thomas 
I    Chorlton.     It  is  true  that  that  would  have  *  been  a  for- 
feiture of  his  estate  for  life;  but  the  persons  entitled  in 
inder  were  not  bound  to  take  advantage  of  that  forfeiture ; 
might  wait  until  a  determination  of  the  preceding  estates, 
I  they  would  be  entitled  to  possession. 

icordiiig  to  the  view  which  has  been  taken  by  my  noble  and 
ed  friend  near  me,  the  question  whether  tliere  is  an  estate 
d  by  implication  or  not,  whidiever  way  it  is  determined, 
d  docide  ultimately  the  case  against  the  appellant,  because 
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supposing  there  is  no  implication  of  an  estate  in  James,  the  impli- 
cation would  be,  that  the  limitation  to  the  daughters  and  their 
children  would  not  take  effect  until  the  failure  of  issue  of  Thomas 
and  of  James ;  and  that  therefore  would  be  a  contingent  remainder, 
and  it  would  be  defeated  by  the  recovery  suffered  by  Thomas 
Chorlton.  But  I  am  disposed  to  agree  with  my  noble  and  learned 
friend,  that  there  really  is  an  implication  of  an  estate.  I  will  take 
it  in  the  first  place  an  implication  of  an  estate  in  tail  male  in 
James  Chorlton.  Now  if  that  is  so,  the  limitation  to  the  daugh- 
ters would  be  a  vested  remainder.  But  if  there  is,  as  I  think 
there  must  be,  an  implication  of  an  estate  tail  in  James,  and  an 
implication  also  of  estate  tail  in  Thomas,  then  of  course  that  estate 
tail  in  Thomas  would  enable  him  to  suffer  a  recovery,  and  to  defeat 
all  tlie  limitations. 

That  there  should  be  an  implication  of  an  estate  tail  in  James 
appears  to  me  to  be  clear  from  looking  to  the  mode  in  which  the 
testator  has  shown  an  anxious  desire  that  his  estate  should  always 
continue  in  a  person  bearing  the  name  of  Chorlton.  Supposing 
there  is  no  implication  of  an  estate  tail  in  James,  as  the  ultimate 
limitation  is  not  to  take  effect  until  the  failure  of  issue  male  of 
James,  James  might  have  had  descendants  for  many 
*  generations,  and  during  that  time  the  estate  would  de-  *174 
8cend  to  the  heir  at  law,  who  might  not  be,  and  probably 
would  not  be,  a  person  bearing  the  name  of  Chorlton.  Therefore 
it  appears  to  me,  that  in  order  to  effectuate  the  intention  of  the 
testator,  there  must  be  an  estate  tail  by  implication  in  James. 
What  reason  can  there  be  for  saying  that  the  very  same  expressions 
applicable  to  Thomas  should  not  also  raise  an  estate  tail  in  him  by 
implication  ?  And  circumstances  have  been  stated  under  which  it 
would  have  been  absolutely  necessary,  in  order  to  effectuate  the 
complete  intention  of  the  testator,  that  there  should  be  such  an 
estate  tail  also  in  Thomas. 

Therefore  it  appears  that,  whichever  way  you  take  it,  whether 
70U  imply  estates  tail  in  Thomas  and  James  or  not,  the  result  is 
equally  unfavourable  to  the  appellant.  If  there  are  no  estates  by 
implication,  then,  as  the  ultimate  limitation  is  not  to  take  effect 
until  the  failure  of  the  issue  male  of  Thomas  and  James,  it  would 
he  a  contingent  remainder,  and  would  be  defeated  by  a  recovery. 
And  if  there  are  estates  tail  by  implication  to  be  raised  in  Thomas 
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and  in  James,  then  Thomas's  estate,  tail  enabled  him  to  suffer  a 
recovery,  and  to  bar  the  subsequent  limitations. 

Upon  these  grounds,  therefore,  I  agree  with  my  noble  and 
learned  friends,  that  the  appeal  ought  to  be  dismissed. 

'  Jvdgment  c^Jirmed. 
Lords'  Journals,  17th  February,  1865. 


*176  *  DICKSON  V.  THE  QUEEN. 

1864.    July  26,  28,  29.    1865.    Febnuuy  27. 

Stephen  Pox  Dickson,  Plaintiff  in  Error. 
Her  Majesty  The  Queen,  Defendant  in  Error. 

Excise.     Grocer.    Spirit  License.    6  Q-eo.  4,  <?.  81 ;  6  ^  7  Win. 

4,  c.  38. 

The  6  &  7  Wm.  4,  c.  88  (Ir.),  §  8,  did  not  repeal  the  previous  statate,  6  Geo.  4, 
c.  81,  §  2,  and  the  schedule  thereto,  but  all  were  to  be  read  together.  There- 
fore when  the  3d  section  of  the  6  &  7  Wm.  4,  c.  88,  was  itself  repealed,  the 
provisions  of  the  6  Greo.  4,  c.  81,  still  continued,  and  a  person  in  Ireland, 

!  licensed  to  tirade  in  grocery,  and  obtaining  a  spirit  license,  was  liable  to  the 
larger  duty  charged  by  the  earlier  statute  on  a  person  of  that  description,  as 
fixed  by  the  schedule  to  the  2d  section  of  that  statute. 

This  was  a  proceeding  in  error  on  a  judgment  on  a  petition  of 
right,  the  object  of  which  was  to  obtain  a  return  of  16«.  6^.,  al- 
leged to  have  been  overpaid  in  respect  of  an  excise  license. 

The  suppliant  being  a  person  duly  licensed  as  ^^  a  grocer  "  in 
Dublin  to  ^^  trade  in,  vend,  and  sell  coffee,  tea,  cocoa-nuts,  choco- 
late, and  pepper,"  applied  to  the  excise  office  in  Dublin  for  a 
license  to  retail  spirits.  He  occupied  a  house  of  the  value  of  36Z. 
a  year,  and  under  these  circumstances  the  sum  demanded  from 
him  for  this  license  for  one  quarter  of  a  year  was  82.  Os.  lyi. 
He  refused  to  pay  this  sum,  alleging  that  the  duty  payable  for 
such  a  license  amounted  only  to  21.  is.  Id.,  but  the  license  being 
thereon  refused,  he  paid  the  larger  sum  under  protest,  and  after- 
wards took  proceedings  to  recover  back  the  alleged  excess.    The 
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duty  was  imposed  by  the  6  Geo.  4,  c.  81.^   In  1836  another 
•Act,  6  4fe  7  Wm.  4,  c.  88,  was  passed  on  the  subject  of   *  176 
spirit  licenses  granted  to  grocers ;  and  the  question  in- 
tended to  be  argued  was,  what  was  the  effect  of  this  later  statute, 
particularly  with  reference  to  its  third  section,^  upon  the  Act 
which  originally  imposed  the  duty. 

The  suppliant  first  brought  an  action  in  the  Court  of  Ex- 
chequer in  Ireland  to  recover  the  difference  between  the  higher 
and  the  lower  duty.  A  special  verdict  was  found,  and  judg- 
ment was  thereon  given  for  the  Crown,  by  three  Barons 
of  the  Court  of  Exchequer,  Lord  Chief  Baron  *  Brady  *  177 
dissenting.*  On  error,  the  Court  of  Exchequer  Cham- 
ber, by  a  majority  of  six  to  four  (Justice  Torrens  agreeing 
with  the  three  Barons  of  the  Exchequer),  reversed   this  judg- 

*  The  6  Gea  4,  c.  81,  impoeed  varying  duties  on  retailers  of  spirits  throngb- 
OQt  the  United  Kingdom.  The  words  used  in  the  schedule  to  the  2d  sec- 
tion imposing  a  low  rate  of  duty  were,  "  Every  retailer  of  spirits  (except  re- 
tailers of  spirits  in  Ireland  after  mentioned).*'  Then  followed  duties  graduated 
according  to  the  rental  of  the  retailers'  houses.  The  words  used  in  describing; 
the  persons  falling  within  the  above  exception  were  these :  **  Every  retailer  ef 
spirits  in  Ireland  being  duly  licensed  to  trade  in,  vend,  and  sell  coffee,  tea,  cocoa- 
nuts,  chocolate,  or  pepper,  and  not  selling  spirits  in  any  greater  quantity  at  one- 
time than  two  quarts,  or  any  spirits  to  be  consumed  in  the  house  or  premises  of 
such  retailer."    Such  persons  were  to  pay  the  higher  amount  of  duty. 

The  4th  section  declared  that  all  persons  who  shall  be  licensed  under  this 
Act  to  deal  in  or  sell  *'  coffee,  tea,  &c.  shall  be  deemed  grocers  within  the  mean- 
ing of  the  several  laws  of  excise  in  force  in  Ireland,  at  and  immediately  before 
the  passing  of  this  Act,  and  shall  be  entitled  to  take  out  the  license  hereinbefore 
mentioned  to  retail  spirits  in  any  quantity  not  exceeding  two  quarts  at  any  one 
time  to  be  consumed  elsewhere  than  in  the  house  or  on  the  premises  of  such  re- 
tailer, subject  nevertheless  to  all  and  every  the  regulations  contained  in  the  said 
laws  or  any  of  them  in  respect  of  grocers  retailing  spirits,  except  so  far  as  any  of 
them  are  repealed  or  altered  by  this  Act." 

*  6  &  7  Wm.  4,  c.  S8,  §  3,  enacted  that  after  the  passing  of  that  Act,  "  no  per- 
son in  Ireland  who  shall  be  licensed  under  any  Excise  Act  to  sell  coffee,  &c.,  nor 
any  person  deemed  a  grocer  within  the  meaning  of  the  laws  of  excise  in  Ireland, 
at  the  time  of  the  passing  of  this  Act,  shall  be  entitled  to  take  out  any  license  to 
retail  spirits  in  the  house,  or  on  the  premises  of  such  retailer,  or  in  any  house,** 
&C.  within  a  quarter  of  a  mile  thereof,  "  other  than  a  license  to  retail  spirits  in 
quantities  not  leas  at  one  time  than  one  pint,  and  to  be  consumed  elsewhere  than, 
in  the  house  or  premises  of  such  retailer."  And  any  license  granted  otherwise 
vas  to  be  null  and  void. 

In  1845  this  section  of  the  Act  was  repealed. 

'  Dickson  v.  Pape,  7  Irish  Law,  74. 
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inent.^  Shortly  after  this  decision,  the  8d  section  of  the  6  Sd 
7  Wm.  4,  c.  38,  was  repealed  by  the  8  &  9  Vict.  c.  64.  The  money 
was  not  returned  on  the  reversal,  having,  before  the  decision  in  the 
Exchequer  Chamber  in  Ireland,  been  paid  over  to  the  Treasury. 

In  1860,  shortly  after  the  passing  of  Mr.  Bovill's  Act  relating  to 
proceedings  on  petitions  of  right  (23  &  24  Yict.  c.  34),  Mr.  Dick- 
son presented  .a  petition  of  right,  claiming  the  repayment  of  the 
168.  6^d.  This  petition  of  right  was  heard  in  the  Court  of  Queen's 
Bench  in  Dublin,  and  judgment  given  for  the  petitioner,  without 
argument,  on  the  authority  of  the  ultimate  decision  in  IHcksan  v. 
Pape.  This  judgment  was  then  brought  before  the  Court  of  Ex- 
chequer Chamber  in  England,  where  it  was  argued  before  Lord 
Chief  Justice  Erie,  Lord  Chief  Baron  Pollock,  Justices  Williams, 
Willes,  and  Keating,  and  Barons  Bramwell  and  Channell,  in  June, 
1863  ;  and  their  unanimous  judgment  in  favour  of  the  Crown  was 
delivered  by  Lord  Chief  Justice  Erle.^  The  present  appeal  was 
then  brought. 

*  178  *  Mr.  Isaac  Butt  (of  the  Irish  bar),  for  the  appellant.  — 
There  have,  from  time  to  time,  been  many  changes  made 
by  statutes  in  Ireland  with  respect  to  licenses  ;  they  have  not  al- 
ways been  consistent  with  each  other,  and  that  has  led  to  the  diffi- 
culty in  the  present  case.  In  1825,  under  the  Act  6  Geo.  4,  c.  81, 
the  law  stood  thus  :  A  man  might  get  the  general  retailer's  license 
at  the  lower  duty  ;  if  he  was  already  a  grocer  within  the  meaning 
of  the  Irish  Excise  Acts,  he  might  obtain  a  spirit  dealer's  license, 
but  then  he  would  have  to  pay  the  higher  duty.  But  it  is  to  be 
remarked  (though  this  point  has  been  overlooked  in  every  one  of 
the  decisions),  that  under  the  13th  section  of  the  6  Geo.  4,  c.  81, 
he  could  not  get  the  excise  license  to  sell  beer,  cider,  or  perry,  by 
retail,  to  be  consumed  on  the  premises,  without  first  having  ob- 

*  Dickson  v,  Pape,  7  Irish  Law,  107.  About  the  year  1S44  an  action  was  brooght 
by  another  person,  who  being  already  licensed  to  sell  spirits,  sought  to  obtain  a 
grocer's  license,  but  was  refused.  In  that  action  judgment  was  given  for  the  de- 
fendant, and  the  judgment  was,  on  error  brought,  confirmed  in  the  Exchequer 
Chamber,  M^Kenna  v,  Pape,  7  Irish  Law,  98.  The  case  was  brought  up  to  this 
House,  and  judgment  (in  1847)  affirmed,  this  House  holding  that  **  the  Act  6  &  7 
Wm.  4,  c.  38,  §  3,  extends  to  prevent  a  person  who  is  already  a  publican  from 
obtaining  a  license  to  carry  on  the  business  of  a  grocer  on  the  same  premises,  as  ab- 
solutely as  it  does  to  prevent  a  person,  licensed  as  a  grocer,  from  carrying  on  in 
the  same  premises  the  business  of  a  publican."  M^Kenna  o,  Pape,  1  H.  L.  Cas.  6. 

*  Not  reported. 
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tained  a  certificate  from  the  magistrates  that  he  was  allowed  to 
keep  "  a  common  inn,  alehouse,  or  victualling-house/'  nor  could 
he  obtain  (section  14)  any  license  for  the  sale  of  any  spirits,  or 
wines,  or  mead,  by  retail,  to  be  consumed  on  the  premises,  unless 
he  produced  a  license  for  the  sale  of  beer,  cider,  or  perry,  by  retail, 
to  be  consumed  on  the  premises,  granted  as  in  that  Act  before 
mentioned.  It  is  clear,  therefore,  that  the  grocer  might  disregard 
the  2d  and  4th  sections  of  the  6  Geo.  4,  and  might  go  under  the 
13th  section,  and  get  his  beer  license  ;  and  having  got  it,  might 
then,  under  the  14th  section,  get  his  spirit  license.  So  matters 
stood  till  the  passing  of  the  6  &  7  Wm.  4,  c.  88,  the  object  of 
which  was  to  prevent  grocers  from  selling  spirits  to  be  consumed 
on  the  premises ;  in  other  words,  to  prevent  grocers'  shops  from 
being  made  dram  shops.  The  effect  of  the  8d  section  of  that  Act 
was  to  give  a  new  form  of  license,  restraining  the  licensee  from 
selling  less  than  one  pint  of  spirits,  and  not  allowing  that 
pint  to  be  consumed  on  the  premises.  The  *  person  licensed  *  179 
was  thus  able  to  sell  any  quantity  of  spirits  beyond  the  pint. 
A  minimum  was  given  by  that  Act,  as  a  maximum  had  existed 
under  the  6  Geo.  4.  The  Statute  of  Wm.  4  in  effect  repealed  that 
of  the  6  Geo.  4,  and  substituted  a  new  license  for  that  previously 
given.  When  that  new  license  was  taken  away,  as  it  was  by  the  8 
&  9  Vict.,  which  repealed  the  3d  section  of  the  6  &  7  Wm.  4, 
then  the  person  had  to  fall  back  on  the  general  retailer's  license  in 
the  earlier  part  of  the  2d  section  of  the  6  Geo.  4,  c.  81,  and  so 
became  liable  only  to  the  lower  duty,  which  was  thereby  charged 
on  all  retailers  of  spirits.  It  is  clear  that  this  must  be  the  con- 
struction, for  in  Boland  v.  The  Commissioners  of  Excise^  it  was  de- 
cided that  ^^  a  person  who  is  already  a  licensed  publican  is  not 
entitled  to  a  grocer's  license  "  ;  and  MKenna  v.  Pape  ^  decided 
that  after  the  6  &  7  Wm.  4,  c.  38,  a  person  holding  a  grocer's 
license  was  not  entitled  to  any  other  license  for  the  sale  of  spirits 
but  that  mentioned  in  the  same  statute.  That  case  was  brought 
to  this  House,  and  the  decision  was  affirmed,^  so  that  it  may  be 
considered  settled  that  the  6  &  7  Wm.  4,  c.  38,  §  3,  took  away  the 
exceptive  license  created  by  the  6  Geo.  4,  and  substituted  for  it 
another  license.  When,  therefore,  the  3d  section  of  6  &  7  Wm, 
4  was  repealed,  the  general  license,  not  the  exceptive  license,  men- 
tioned in  the  6  Geo.  4,  c.  81,  was  the  only  one  that  could  be  said 

*  2  Imh  Law,  287.  •  7  Iriah  Law,  98.  •  1  H.  L.  Cas.  6. 
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to  exist.  That  license  is  to  be  granted  on  the  payment  of  the 
lower  duty  only.  The  license  substituted  by  the  6  &  7  Wm.  4  was 
entirely  different  from  that  which  previously  existed,  and  was  in- 
tended to  supersede,  and  did,  in  fact,  supersede  the  other.    By 

the  Statute  of  Geo.  4,  the  person  licensed  could  not  sell 
•  180    more  than  two  *  quarts  ;  but  by  the  Statute  6  &  7  Wm.  4 

that  maximum  was  taken  away,  and  a  minimum  substi* 
tuted  ;  the  spirit  was  not  to  be  consumed  on  the  premises,  and  he 
might  sell  any  quantity,  however  large,  but  he  must  not  sell  less 
than  one  pint.  The  exceptive  license  therefore  of  the  Statute  of 
Geo.  4  was  wholly  abolished ;  it  was  not  suspended,  nor  was  it  , 
conjoined  with  the  new  license,  so  that  on  the  repeal  of  the  third 
section  of  the  Statute  6  &  7  Wm.  4,  it  could  not,  and  did  not 
again  come  into  existence. 

And  it  is  to  be  observed  that  the  6  Geo.  4  imposed  the  duty  on 
the  license  there  specifically  given,  and  did  not  impose  it  on  the 
person  who  applied  for  it. 

If  so,  then  the  higher  duty  cannot  be  imposed  on  the  subject  by 
mere  implication  of  law.  That  would  be  contrary  to  the  prin- 
ciples of  the  English  law,  and  is  expressly  forbidden  as  to  Ireland 
by  the  7th  article  of  the  Treaty  of  Union,  and  by  the  construction 
put  upon  it  in  The  Attorney- Q-enerai  v.  MKemU.^ 

The  Attorney' General  (^Sir  R.  Palmer)  and  The  Solicitor-General 
{Sir  jR,  P.  Collier  ;  Mr,  Crompton  Sutfm  was  with  them),  for  the 
Crown.  --The  58  Geo.  3,  c.  57  (which  is  still  in  force),  was  the 
first  Act  that  applied  to  cases  of  this  kind.  By  that  Act,  whatever 
is  the  form  of  the  license,  .the  dealer  cannot  sell  less  than  two 
quarts,  and  the  spirits  sold  must  not  be  consumed  on  the  premises. 
Then  came  the  6  Geo.  4,  o.  81,  the  object  of  which  was  to  grant 
jaew  duties.  The  schedule  in  that  Act  did  not  prescribe  the  form 
of  the  license,  and  the  prohibition  for  any  grocer  to  sell  more  than 

two  quarts  still  remained.  The  4th  section  of  that  statute 
*  181    showed  who  were  the  persons  to  be  deemed  grocers,  *  namely 

those  who  were  within  the  meaning  of  the  then  existing 
excise  laws,  and  declared  them  entitled  to  take  out  licenses  to 
•sell  spirits  ''  not  exceeding  two  quarts  at  any  one  time,"  to  be 
consumed  elsewhere  than  on  the  premises ;  subject,  however,  to 
.all  the  regulations  contained  in  the  excise  laws,  ^'  except  so  far  as 

^  11  Price,  2S4. 
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repealed  or  altered  bj  this  Act."  Then  came  the  3  &  4  Wm.  4, 
c.  68,  which  was  a  Police  Act,  the  object  of  which  was' to  prevent 
abases  connected  with  the  sale  of  liquors  consumed  on  tlie  prem- 
ises. The  Act  recited  the  6  Geo.  4,  and  the  6th  section  allowed 
excise  officers  to  grant,  under  the  provisions  of  that  Act,  a  license 
for  the  sale  of  beer,  cider,  and  spirits  ^^  bj  retail,"  to  be  consumed 
in  the  house  or  elsewhere  (when  not  prohibited  bj  the  Justices  of 
the  Peace),  and  section  19  imposed  on  the  person  obtahiing  the 
license  a  penalty  for  anj  person  found  tippling  in  his  house  after  a 
certain  hour.  It  was  found  that  abuses  followed  this  statute,  and 
then  came  the  6  &7  Wm.  4,  c.  38,  which  was  likewise  a  Police 
Act,  and  which  restrained  the  person  taking  out  the  license  from 
selling  any  quantity  not  less  than  one  pint,  and  to  be  consumed 
elsewhere  than  on  the  premises.  These  Acts  had  nothing  to  do 
with  the  duty  payable  on  the  license,  but  were  passed  to  regulate 
the  conduct  of  the  persons  who  obtained  the  license.  When, 
therefore,  the  3d  section  of  the  Act  6  &  7  Wm.  4  was  repealed, 
the  power  to  grant  the  licenses  described  in  the  6  Geo.  4  was 
revived  in  the  way  in  which  it  had  previously  existed,  so  far  as 
this,  that  a  grocer  was  capable  of  having  a  spirit  dealer's  license, 
which  he  could  not  have  under  the  3d  section  of  the  6  &  7  Wm. 
4,  c.  38,  but  he  could  only  obtain  it  under  the  provisions  of  the  6 
Geo.  4,  and  was  liable  to  pay  the  duties  thereby  imposed.  [The 
Lord  Ghakcellob.  —  Suppose  there  is  a  tax  on  a  man 
under  a  particular  description,  and  then  an  Act  *  comes  *182 
which  takes  away  from  him  that  description,  does  the  tax 
remain  ?]  Perhaps  it  would  not,  but  here  neither  the  description 
of  the  man  nor  of  the  license  is  taken  away.  The  man  is  a 
grocer,  and  the  license  is  to  a  grocer  to  retail  spirits.  The  case  of 
M^Emna  v.  Pape^  has  nothing  to  do  with  this.  It  decided  that 
while  the  6  &  7  Wm.  4  was  in  force,  a  grbcer  could  not  take  out 
a  publican's  license,  nor  a  publican  take  out  a  grocer's  license. 
Now  that  that  statute  has  been  repealed,  this  petitioner  comes 
for  a  spirit  dealer's  license ;  he  is  a  grocer ;  he  asks  for  the 
hcense  which  the  6  Geo.  4  allows  a  grocer  to  obtain,  and  he  must 
pay  for  it  that  amount  of  duty  which  that  statute  imposes. 

Mr.  BuUj  in  reply.  —  It  is  clear  that  a  grocer  can  get  a  beer 
license ;  then  he  may,  under  that  beer  license,  apply  for  a  license 

>  1  H.  L.  Cas.  6. 
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to  sell  spirits  generallj ;  and  then  he  will  be  entitled  to  it  under 
the  general  description,  and  at  the  lower  rate  of  duty.  The  appli- 
cant may  drop  his  character  of  grocer,  and  demand  his  license  in 
"the  character  of  publican  only.  The  case  of  M-Kenna  v.  Pap«  is 
important,  as  showing  that  the  prohibition  of  the  grocer  to  hold  a 
publican's  license  originated  with  the  Statute  6  &  7  Wm.  4,  and  of 
course  it  expired  with  that  statute.  The  judgment  of -Lord  Cot- 
tenham  expressly  proceeded  on  the  words  of  that  statute  alone. 
In  the  6  Greo.  4,  the  grant  of  the  spirit  license  to  a  grocer  gives 
him  an  additional  right  to  that  which' he  possessed  as  the  bearer  of 
a  beer  license,  but  if  he  did  not  choose  to  assume  that  character 
he  was  not  bound  to  do  so. 

The  Act  of  Union  shows  that  the  matter  cannot  be  put 
*  183  *  upon  any  implied  construction  that  will  make  the  Irish 
grocer  pay  a  higher  sum  for  the  license  than  would  be  paid 
by  the  English  grocer.  The  7  th  article  of  the  Act  of  Union  pre- 
vents that.  [The  Lobd  Chancellor.  —  That  applies  to  articles, 
not  to  persons.  A  grocer  is  not  an  article.]  No,  but  the  license 
is ;  and  the  contention  here  is  as  to  the  license  and  the  duty  to  be 
paid  in  respect  of  it ;  and  not  as  to  the  man  who  is  to  pay  it. 

1865.     Febnuu7  27. 

The  Lord  Chancellor  (Lord  Westburt).  —  My  Lords,  the 
question  which  has  been  argued  before  your  Lordships,  at  con- 
siderable but  by  no  means  unnecessary  length,  is  one  of  great 
nicety,  and  requiring*  much  care  and  discrimination  in  the  use  of 
language.  The  point  for  your  Lordships  to  decide  is,  in  reality, 
whether  the  license  granted  to  the  suppliant  was  properly  charge- 
able with  a  duty  of  3/.  Os.  7^.,  or  with  a  duty  of  2/.  4^.  lOd ;  and 
this  depends  upon  the  question  whether  the  suppliant  was  a  retailer 
of  spirits  within  the  description  contained  in  the  schedule  appended 
to  tlie  2d  section  of  the  6  Greo.  4,  c.  81,  or  whether  he  was  within 
the  exception  therein  contained,  viz.  within  the  words  '^  except  re- 
tailers of  spirits  in  Ireland  after  mentioned."  If  die  suppliant 
comes  within  that  exception,  then  he  is  properly  chargeable  with 
the  larger  duty  ;  but  if  he  does  not,  then  he  is  liable  only  by  the 
general  enactment,  which  is  applicable  to  all  retailers  of  spirits. 

The  words  of  the  exception,  retailers  of  spirits  who  are  ^^  after 
mentioned,"  speak  of  the  retailers  of  spirits  in  Ireland  who  have 
obtained  grocers'  licenses,  and  are  ^^  not  selling  spirits  in  any 
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greater  quantity  at  one  time  than  two  quarts,"  or  "  any  spirits  to 
be  consumed  in  the  house  or  on  the  premises  of  such  retailers." 
The  argument  on  behalf  of  the  appellant  is,  that  that  is  a 
special  and  definite  *  description  of  the  then  grocer,  who  *  184 
was  licensed  to  retail  spirits,  and  that  that  specific  form  of 
license  has  been  subsequently  altered.  So  that  if  you  hold  the 
duty  here  imposed  to  attach  to  the  licensed  individual  who  has  re- 
ceived the  specific  form  of  license  here  described,  then  if  it  turns 
out  that  that  specific  form  of  license  has  been  altered,  the  conten- 
tion is  that  as  the  license  is  difierent,  the  person  bearing  it  becomes 
diflferent ;  for  if  it  be  imposed  upon  the  person  who  has  received 
license  A,  the  argument  is  that  it  is  not  applicable  to  the  person 
who  has  received  license  B. 

Now  undoubtedly  we  must  not  lose  sight  of  that  great  rule  in 
the  construction  of  fiscal  laws,  that  they  are  not  to  be  extended  by 
any  laboured  construction,  but  that  you  must  adhere  to  the  strict 
rule  of  interpretation ;  and  if  a  person  who  is  subjected  to  a  duty 
in  a  particular  character,  or  by  virtue  of  a  particular  description, 
no  longer  fills  that  character,  or  answers  that  description,  the  duty 
no  longer  attaches  upon  him,  and  cannot  be  levied. 

The  argument,  which  has  been  most  ingeniously  and  elaborately 
conducted  on  behalf  of  the  defendant,  has  been  this :  First  of  all, 
it  has  been  said  by  the  appellant  that  the  license,  which  is  here  in- 
tended to  be  referred  to  (I  mean  by  the  words  I  have  already  read, 
describing  the  excepted  retailers),  is  the  license  which  is  described 
in  the  4th  section  of  the  same  statute.  That  was  a  license  to  be 
granted  to  grocers,  giving  them  power  to  retail  spirits  in  any  quan- 
tity not  exceeding  two  quarts  at  any  one  time,  to  be  consumed 
elsewhere  than  in  the  house  or  on  the  premises  of  the  retailer. 
Tlie  license  according  to  this  rule,  if  it  be  granted,  would  be  a 
license  with  the  maximum  of  the  quantity  to  be  sold,  but  without 
the  mention  of  any  minimum. 

*It  appears  from  a  variety  of  statutes  to  have  been  the  *  185 
earnest  desire  of  the  Legislature,  in  a  way  which  the  Legis- 
lature sometimes  adopts,  under  the  notion  that  an  Act  of  Parlia- 
ment can  render  people  moral  or  temperate,  it  seems  to  have  been 
the  earnest  desire  of  the  Legislature  to  impose  every  possible  diffi- 
culty upon  the  grocers  retailing  spirits  in  small  quantities.  This 
particular  object  however  seems  not*  to  have  been  quite  eflFected  by 
the  statute  I  am  now  adverting  to,  for  it  failed  to  fix  any  thing 
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like  a  minimum  quantity.  It  imposed  a  maximum,  but  it  left  the 
grocer  restrained  from  selling  more  than  two  quarts  at  liberty  to 
retail  spirits  in  small  quantities.  This  point  appears  to  have  at- 
tracted the  attention  of  the  Legislature,  and  in  a  subsequent  Act, 
the  6  &  7  Wm.  4,  c.  38,  and  by  the  3d  section  of  that  statute,  it  is 
enacted,  in  substance,  that  after  the  passing  of  the  Act,  no  grocer 
(I  am  substituting  the  word  "  grocer  "  for  the  larger  description 
which  is  there  given)  shall  be  entitled  to  take  out  any  license  to 
retail  spirits  in  the  house  or  on  the  premises  of  such  retailer,  &c., 
other  than  a  license  to  retail  spirits  in  quantities  not  less  than  one 
pint,  and  to  be  consumed  elsewhere  than  in  the  house  or  on  the 
premises  of  the  retailer.  The  former  license  restrained  the  grocer 
from  selling  more  than  two  quarts  ;  but  there  was  the  same  restric- 
tion with  regard  to  the  house  and  premises  where  the  spirits  sold 
were  to  be  consumed,  viz.  the  quantity  was  not  to  be  so  consumed 
in  the  house  or  on  the  premises  of  the  retailer.  In  this  subsequent 
section  the  Legislature  says.  You,  the  retailer,  shall  not  sell  less 
than  one  pint,  and  you  shall  not  sell  even  a  pint,  to  be  consumed 
in  the  house  or  on  the  premises.  It  expressly  enacts  that  the  pint 
sold  is  to  be  consumed  elsewhere. 

Now  the  argument  on  the  part  of  Mr.  Butt  has  been 
*186  *this,  that  this  addition  made  to  the  license  makes  it  a 
different  license,  and  that  the  grocer,  who  is  subjected  to 
the  restriction  contained  in  this  addition,  becomes  in  reality,  quoctd 
the  selling  of  spirits,  a  different  person  from  the  person  described 
in  the  6  Geo.  4,  and  that  he  no  longer  answers  the  description  of 
the  person  who  alone  is  taxed,  viz.  of  the  grocer,  the  retailer  of 
spirits,  not  selb'ng  spirits  in  any  greater  quantity  at  one  time  than 
two  quarts.  It  is  difficult  so  to  express  the  matter  as  to  convey 
to  your  Lordships'  minds  with  any  thing  like .  precision  this  nice 
and  subtle  distinction.  It  all  turns  upon  this  inquiry :  Is  the 
limitation  of  the  maximum  of  the  quantity  to  be  sold  repealed, 
expressly  or  by  implication,  by  the  enactment  which  I  have  read 
out  of  the  3d  section  of  the  6  &  7  Wm.  4  ?  Because  if  the  whole 
limitation  as  to  the  maximum  be  thereby  repealed,  then  it  will  be 
admitted  that  the  individual  licensed  under  the  3d  seclion  of  the 
6  &  7  Wm.  4  has  dififerent  powers  and  authorities  by  his  license 
than  those  which  are  contained  in  the  former  license ;  and  if  he 
becomes,  by  virtue  of  this  subsequent  statute,  a  grocer  at  liberty 
to  sell  any  quantity  of  spirits,  then  he  would  no  longer  answer  the 
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description  of  a  grocer  not  selling  (that  is,  not  being  at  liberty  to 
sell)  anj  greater  quantity  than  two  quarts. 

But,  my  Lords,  I  ha?e  laboured  in  vain,  to  find  any  reason  for 
holding  that  these  enactments  are  not  perfectly  compatible,  the 
one  with  the  other.  I  have  also  laboured  in  vain  to  find  any 
reason  for  holding  that  when  you  have  added  to  the  license  a 
minimum  quantity,  the  licensee  can  no  longer  be  regarded  as 
answering  the  description  of  a  grocer  not  selling  (that  is,  not 
being  licensed  to  sell)  any  greater  quantity  than  two  quarts. 
It  all  turns  upon  this,  whether  the  two  sections  may  not  be 
most  consistently  and  correctly  reconciled  by  taking  the 
*  one  as  fixing  the  maximum,  and  taking  the  other  as  *  187 
superadding  the  minimum.  If  the  superaddition  of  the 
minimum  materially  affected  the  description  contained  in  the  tax- 
ing clause,  and  rendered  it  no  longer  applicable  to  the  person, 
then  the  taxing  clause  could  not  be  acted  upon ;  but  if  the  super- 
addition  of  the  minimum  leaves  the  licensee  still  retaining  the 
characteristics  which  enable  him  to  answer,  and  exactly  to  satisfy, 
the  description  contained  in  the  taxing  clause,  then  no  rule  of  con- 
struction would  require  your  Lordships  to  hold  that  the  two  sections 
are  in  any  way  inconsistent :  you  could  not  hold  that  the  ibrmer 
section  was  in  any  manner  affected  or  repealed  by  the  latter. 

My  Lords,  that  is  the  conclusion  at  which  I  have  with  some  dif- 
ficulty been  able  to  arrive,  and  to  which  I  invite  the  assent  of  your 
Lordships.  In  this  view  the  thing  becomes  reasonably  clear  and 
consistent.  The  Legislature  had  imposed  a  maximum ;  but  it  had 
.  not  imposed  a  minimum.  It  apprehended  that  much  danger  might 
arise  from  the  retailing  of  spirits  by  grocers  in  small  quantities  ; 
and  therefore  it  added  a  minimum  to  take  away  or  to  obviate  that 
danger ;  but  when  it  added  the  minimum,  it  did  not  say  that  the 
license  sho.uld  be  altered ;  it  did  not  enlarge  the  capacity  of  the 
licensee  with  regard  to  quantity ;  and  I  think,  my  Lords,  that  the 
licensee  still  remains  at  liberty  to  sell  no  greater  quantity  at  one 
time  than  two  quarts,  although  he  was  subjected  to  the  further 
restriction,  that  of  being  disabled  to  retail  spirits  in  glasses,  and 
▼as  obliged  to  sell  a  quantity  not  less  than  one  pint,  and  that  to  be 
taken  away  from  the  premises  for  consumption. 

It  was  contended  by  Mr.  Butt  that  the  construction  of  the  statute 
would  be  affected  greatly  by  a  consideration  of  the  fact  of 
the  practice.    He  has  told  your  Lordships  *  that  a  practice    *  188 
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followed  upon  the  Statute  of  6  Geo.  4,  of  a  grocer  sinking  his 
character  as  a  grocer,  and  assuming  the  guise  and  character  of 
a  publican  getting  a  license  to  sell  beer,  to  mmtme,  and  then  pre- 
senting himself  before  the  justices  for  a  general  license  to  sell  spir- 
its. He  desired  your  Lordships  to  construe  those  speci6c  words  of 
the  description,  **  not  selling  spirits  in  any  greater  quantity,"  &c., 
as  having  been  used  by  the  Legislature  with  a  prophetic  aoticipattOB 
that  might  ensue  upon  the  passing  of  the  Act,  and  as  descriptive 
of  the  grocers  in  their  two  capacities,  viz.  grocers  that  obtained 
grocers'  licenses  to  sell  spirits,  and  grocers  that  got  publicans*  li- 
censes to  sell  spirits.  My  Lords,  I  do  not  think  that  your  Lord- 
ships would  be  at  all  warranted  in  giving  to  the  words  used  in  the 
Act  of  Parliament,  and  which  are  plainly  applicable  to  the  existing 
Btate  of  things,  tbe  meaning  contended  for  by  the  learned  counsel, 
that  they  were  used  with  reference  to  a  possible  future  state  of 
tilings.  Neither  do  I  think,  if  the  whole  of  the  facts  alleged  by 
Mr.  Butt  were  conceded,  just  for  tbe  purpose  of  the  argument, 
that  they  would  affect  the  real  question  upon  which  the  decision  of 
the  appeal  depends,  and  which  I  take  to  be  simply  this  :  Whether 
the  description  contained  in  the  schedule  to  the  2d  section  of 
6  Geo.  4,  is,  or  is  not,  rendered  no  longer  applicable  by  the  fact  of 
the  maximum  quantity  therein  indicated  ceasing  to  be  the  limit, 
the  neplug  ultra,  and  the  license  being  repealed  and  another  sub- 
stituted by  the  3d  section  of  the  Act  6  £  7  Wm.  4  ?  I  find 
nothing  to  warrant  the  conclusion  that  there  was  such  a  repeal.  I 
find,  in  the  nature  of  things,  that  the  two  enactments  are  perfect- 
ly consistent,  the  one  having  given  a  maximum  without  a  mini- . 
mum,  and  the  other  having  given  a  minimum  without  disturbing 
the  maximum.  If  the  antecedent  description  is,  as  I 
*  189  *  have  said,  and  it  refers  only  to  the  minimum,  and  the 
maximum  remains  undisturbed  and  unaffected,  the  descrip- 
tion is  applicable,  although  the  minimum  is  superadded  to  the 
maximum. 
""t  Lords,  upon  these  grounds,  although  it  is  impossible  to  ren- 
he  matter  quite  as  clear  as  one  would  desire  to  make  it,  I 
aly  move  your  Lordships  that  the  judgment  of  the  Court  be- 
>e  affirmed,  and  that  the  appeal  be  dismissed. 

ED  Ceanwoeth.  —  My  Lords,  I  entirely  concur  with  the  Lord 
icellor,  that  the  judgment  iu  this  case  must  be  for  the  defend- 
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aut  in  error.  Before  the  passing  of  the  Act  of  Geo.  4,  there  cer- 
tainlj  was  no  license  that  limited  in  its  terms  the  grocer  to  selling 
ill  any  quantity,  to  any  extent.  The  license  was  a  general  license 
timt  the  grocer  might  obtain  then,  although  by  former  Acts  he 
could  not  have  done  so.  Then  the  Legislature  enacted  that  in 
spite  of  his  having  obtained  such  a  license,  it  should  not  be  lawful 
for  him  to  sell  at  any  one  time  more  than  two  quarts.  And  so 
stood  the  law  when  the  6th  of  Geo.  4  was  passed.  The  former 
duties  were  then  repealed,  and  among  other  duties  that  were  im- 
posed, there  was  one  imposed  upon  "  every  retailer  of  spirits  in 
Ireland  being  duly  licensed  to  trade  in,  vend,  and  sell  coffee,  tea, 
cocoa-nuts,  chocolate,  or  pepper,  and  not  selling  spirits  in  any 
greater  quantity 'at  one  time  than  two  quarts."  That  was  the 
mode,  certainly  I  think  it  was  rather  an  inartificial  and  clumsy 
mode,  of  referring  to  the  restriction  which  the  law  imposed  upon 
the  licensed  grocers  who  obtained  a^  license  to  sell  spirits.  There 
was  no  such  thing  before  then  as  a  license  to  sell  in  any  quantity 
at  one  time  not  exceeding  two  quarts.  There  had  been  a 
license  to  sell,  but  *  the  law  then  said,  although  you  have  *  190 
got  that  license  in  your  character  of  grocer,  y.ou  shall  not 
sell  more  tlian  two  quarts. 

It  was  contended  by  Mr.  Butt,  that  however  that  might  have 
stood  before  the  passing  of  the  Act,  by  the  4th  section  it  became 
necessary  that  the  license  should  be  a  license  to  sell  in  quantities 
uot  exceeding  two  quarts.  That  4th  section  is  very  inartificially 
framed,  and  in  a  very  blundering  manner ;  because  it  assumes 
sometliing  to  have  been  said  before  that  had  not  been  said  at  all. 
I  take  the  object  of  the  clause  to  have  been  this :  to  remove  the 
doubts  that  I  collect  existed  before,  as  to  who  came  within  the  de- 
scription of  "  grocers  in  Ireland."  It  enacts  that  "  from  and  after  " 
a  certain  day,  '*  all  persons  who  shall  be  duly  licensed  under  this 
Act  to  deal  in  or  sell  coffee,  tea,  cocoa-nuts,  chocolate,  or  pepper, 
^hall  be  deemed  grocers  within  the  meaning  of  the  several  laws  of 
the  excise  in  force  in  Ireland,  at  and  immediately  before  the  pass- 
ing of  this  Act."  And  then  it  goes  on  in  the  passage  upon  which 
Mr.  Butt  seemed  to  rely,  '^  and  shall  be  entitled  to  take  out  the  li- 
cense hereinbefore  mentioned  to  retail  spirits  in  any  quantity  not 
exceeding  two  quarts  at  any  one  time."  There  has  been  no  such 
license  '*  hereinbefore  mentioned  "  in  any  part  of  the  description 
of  retailers  of  spirits  in  Ireland,  as  authorising  persons  to  sell 
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spirits  not  in  any  greater  quantity  at  one  time  than  two  quarts ; 
there  was  no  license  that  authorised  that,  and  there  was  no  inten- 
tion to  give  any  different  character  to  the  license. 

That  being  the  state  of  the  law,  the  Publicans  Act  was  passed ; 
and  that  had  reference  not  to  duties,  but  to  the  prevention  of  in- 
temperance and  drunkenness  ;  and  in  that  Act  there  were  a  great 
many  provisions,  the  intention  of  which  no  doubt  was  to 

*  191    make  the  inhabitants  of  *  that  part  of  the  United  Kingdom 

less  intemperate  ;  and  among  other  provisions  there  is  this  : 
that  after  the  passing  of  that  Act,  no  person  in  Ireland  duly  li- 
censed under  any  Excise  Act  to  deal  in  or  sell  coffee,  <&c.,  or 
deemed  "  a  grocer  "  within  the  meaning  of  the  laws  of  the  excise, 
should  be  entitled  to  take  out  any  license  to  retail  spirits  on  the 
premises,  or  on  any  premises  within  one  quarter  of  a  inile  thereof, 
''  other  than  a  license  to  retail  spirits  in  quantities  not  less  at  one 
time  than  one  pint."  What  is  there  to  show  in  the  slightest  de- 
gree that  the  other  restrictions,  which  existed  before,  were  meant 
to  be  affected  ?  I  see  nothing  of  the  sort ;  and  although  I  agree 
with  what  fell  from  the  Lord  Chancellor,  that  we  must  not  strain 
Acts  of  Parliament  so  as  to  let  it  be  supposed  that  a  duty  has  been 
imposed  upon  the  subject  which  clearly  the  Legislature  has  not  in- 
tended shall  be  imposed,  I  think  we  are  not  bound  —  because  that 
is  a  very  well  known  principle  —  to  shut  our  eyes  to  the  obvious 
meaning  of  the  enactment.  Tl^e  former  Act  fixed  a  maximum, 
and  said, ''  You  shall  not,  although  you  have  a  license  to  sell  spir- 
its, sell  more  under  that  license  than  two  quarts  at  any  one  time  ; 
and  now,  with  a  view  to  promoting  temperance  in  the  country,  you 
shall  be  placed  under  this  restriction  —  that  you  shall  never  sell 
less  than  a  pint ;  that  is  to  say,'you  shall  never  sell  small  quanti- 
ties to  persons  who  might  come  into  your  shop  to  tipple  ;  you  must 
sell  a  quantity  that  will  be  larger  than  could  be  so  consumed." 
That,  in  my  opinion,  is  the  obvious  intention  of  the  enactment,  and 
I  see  no  reason  to  suppose  that  there  was  any  intention  to  alter  or 
repeal  the  former  enactment,  viz.  that  they  were  not  to  sell  more 
at  one  time  than  two  quarts ;  and  if  so,  they  remained  where  they 
were  before,  and  were  liable  to  the  higher  rate  of  duty. 

*  192       *  Lord  Wensleydale.  —  My  Lords,  I  entirely  concur  in 

the  observations  which  have  been  made  by  the  two  noble 
and  learned  Lords  who  have  preceded  me,  and  I  have  nothing  to 
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add  to  them.  I  have  felt  perfectly  satisfied  with  the  reasons  that 
were  given  bj  Lord  Chief  Justice  Erie  in  the  judgment  in  the  Ex- 
chequer Chamber.  It  has  appeared  to  me  that  the  ultimate  result 
was  perfectly  clear,  and  that  the  judgment  of  the  Court  below 

ought  to  be  affirmed. 

Judgment  affirmed. 
Lords'  Journals,  27th  February,  1865. 


GANN  V.  THE  FREE  FISHERS  OF  WHITSTABLE. 
1864.    July  13, 14.    1865.    March  S. 

WiLUAM  Gann,  Appellant. 

The  Free  Fishebb  op  Whitstable,  Be^pondentB} 

Anchorage  Ihtes.     Toll.    Fishertf,    Navigation.    Part.     Arm  of 

the  Sea.     Haven.    Immemorial  Usage. 

The  bed  of  all  tidal  nayigable  rivers  and  of  all  arms  of  the  sea  is  in  the  Crown, 
but  is  so  for  the  benefit  of  the  subjects.  The  right  of  navigation  belongs,  by 
law,  to  all  the  subjects  of  the  realm,  and  the  right  to  anchor  is  a  necessary  part 
of  the  right  to  navigate.  This  right  never  could  have  been  interfered  with  by 
grant  from  the  Crown. 

The  grant  therefore  of  an  oyster-bed  in  an  arm  of  the  sea  below  low-water  mark, 
most  have  been  taken  by  the  grantee,  subject  to  the  public  right  of  navigation  ; 
and  he  cannot  now,  in  respect  of  his  ownership  of  the  soil,  make  any  demand, 
even  if  expressly  granted  to  him,  which  in  any  way  interferes  with  the  enjoy- 
ment of  this  public  right. 

A  claim  of  an  anchorage  due  cannot  exist  merely  in  respect  of  the  use  of  the  soil ; 
it  most  be  founded  on  proof  that  the  soil  of  the  claimant  was  originally  within 
the  precincts  of  a  port  or  harbour,  or  that  some  service  or  aid  to  navigation 
was  rendered  by  the  owner  of  the  soil  who*  claimed  the  anchorage  due. 

E?idence  of  mere  immemorial  usage  will  not  support  such  a  claim. 

A  liability  to  make  compensation  for  actual  injury  done  to  the  *  oysters  by   *  198 
anchoring  is  not  to  be  confounded  with  a  liability  to  toll  for  casting  an- 
chor in  the  soil  itself. 

The  Mayor  of  Colchester  v.  Brooke,  7  Q.  6.  339,  observed  upon. 

This  was  an  appeal  brought  under  the  Common  Law  Procedure 
Act,  1854. 
The  action  was  in  debt,  the  plaintifis  claiming  a  right  to  demand 

'  Gann  v.  Johnson,  Law  Rep.  4  H.  L.  265 ;  Foreman  v.  Free  Fishers  of  Whit- 
•table.  Law  Rep.  4  H.  L.  266,  279,  et  seq. 
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Uie  sum  of  1».  from  the  defendant  as  a  toll,  or  anchorage  duo  in 
respect  of  his  vessel  having  cast  its  anchor  within  the  limits  of  the 
plaintiffs'  free  fishery  in  Whitstable  Bay.  Tho  defendant  pleaded 
never  indebted.  The  cause  was  tried  before  Lord  Gliief  Justice 
Erie,  at  Maidstone,  during  the  Spring  Assizes  of  1861,  and  the 
facts  proved,  as  afterwards  stated  in  a  case,  were  these :  — 

The  plaintiffs  constitute  the  company  of  "  the  Free  Fishers  and 
Dredgers  of  Whitstable,"  and  claimed  to  be  possessed  of  a  free 
fishery  within  the  manor  of  Wliitstable.  They  proved  that  from 
1775  down  to  the  present  time  they  had  claimed  and  received 
this  sum  of  one  shilling  from  every  vessel  casting  anchor  within 
that  portion  of  the  manor  of  which  they  were  owners,  and  they 
claimed  it  as  a  customary  payment  for  the  use  of  the  soil. 

The  plaintifiTs,  in  order  to  prove  tlieir  title  to  the  fishery,  gave  in 
evidence  several  deeds  of  lease  and  release.  The  first  were  dated 
respectively  11th  and  12th  October,  1791,  by  which  the  fee  simple 
of  the  manor  was  conveyed  to  Edward  Foad  and  James  Smith  lu 
equal  moieties. 

The  conveyance  in  the  release  was  of  "  All  tliat  the  manor  of 

Whitstable,  with  all  and  singular  the  rights,  royalties,  privileges, 

membors,  and  appurtenances  thereof,  in  the  said  county  of  Kent, 

and  also  all  Courts,  leet  Courts,  Courts  baron,  perquisites,  and 

profits  of  Courts,  to  the  same  belonging  or  in  any  wise  appertaiu- 

ing,"  and  quit-rents,  &c.    "  And  also  all  the  fishery  of 

Whitstable,  being  •  a  royalty  of  fishing  or  oyster  dredging 

within  the  said  manor,  together  with  all  and  singular  mes- 

,  houses,  &c.,  &c.,  waters,  streams,  fishings,  fishing-places, 

courses,   ponds,  pools,    moats,  Courts,  Courts  leet,  Courts 

perquisites,  profits  of  Courts  and  leets,  homages,  fealties, 

,  lieriots,  escheats,  fines,  issues,  amerciaments,  forfeitures, 

1  other  royalties,  franchises,  rights,  liberties,  jurisdictions, 

c.  whatsoever,  to  the  said  manor,  royalty  and  fishery,  hered- 

its,  and  premises  hereby  granted  and  released,  &c.,  lielong- 

'  in  any  wise  appertaining,  or  tlierewith  held,  used,  occupied, 

oyed,  accepted,  reputed,  taken  or  known,  as  part,  parcel  or 

jr  thereof,  or  to  be  had,  received,  perceived,  or  taken,  used, 

sed  or  enjoyed,  in,  upon,  or  out  of,  or  arising  from,  the  same 

or  lordsliip,  royalty  and  fishery,  Ac." 

the  24tli  and  25tli  October,  1792,  other  deeds  of  lease  and 

I  were  executed.    They  recited  that  "  within  the  limits  of 
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the  said  manor  of  Whitstable  there  is,  and  for  mauj  hundred 
years  now  last  past  hath  been,  a  fishery  for  the  growth  and  im- 
provement of  oysters,  extending  from  the  sea  beach  to  a  very  con- 
siderable distance  into  the  sea,  and  which  fishery,  during  all  that 
time,  hath  been  managed  and  carried  on  by,  and  at  the  expense  of, 
a  certain  company  of  free  dredgers  called  '  the  Whitstable  Company 
of  Dredgers,'  who  have  held  the  same  from  time  to  time  as  tenants 
uader  the  lord  of  the  said  manor,  and  claim  to  be  entitled  to  hold 
the  same  as  free  fishers,  on  payment  of  such  annual  rents  as  are 
hereinafter  mentioned." 

It  was  then  recited  that  it  was  intended  a  division  should  be 
made  in  the  rights  of  the  said  manor,  royalty,  fishery,  heredita- 
ments and  premises,  so  that  the  manor,  lands,  &c.  should  be  the 
property  of  Edward  Foad,  John  Nutt,  and  Stephen  Salis- 
bury, and  that  all  the  rights  of  the  lord  *  of  the  manor  "  in  *  195 
the  said  fishery,  and  the  ground  and  soil  thereof,  from  the 
south  and  southeast  sides  of  the  sea  beach  (which  from  time  to 
time  have  been  considered  as  the  land  boundaries  of  the  said 
fishery),  and  in  the  customary  payments  usually  made  to  the  lord 
of  the  said  manor,  for  or  on  account  of  the  anchorage  of  any  ship 
or  vessel,  or  for  the  landing  of  any  goods  or  merchandise,  or  for 
the  admission  of  freemen,  or  other  payments  for  the  regulation  of 
the  freemen  and  fishery,  and  all  other  payments  whatsoever,  at  the 
Water  Court  of  Free  Dredgers,  there  within  the  jurisdiction  of  the 
said  manor,"  &c.,  were  to  be  the  property  of  Thomas  Foord,^  his 
heirs  and  assigns.  There  were  other  provisions  which  it  is  not 
necessary  to  recite,  and  *'  the  customary  payments  usually  and  of 
right  made  to  the  lord  of  the  said  manor  for  and  on  account  of  the 
anchorage  of  any  ship  or  vessel,  or  for  the  landing  of  merchandise 
within  the  said  manor,"  &c.  were  again  mentioned.  And  "  the 
royalty  of  fishery  or  oyster  dredging,  and  the  right  of  taking  oys- 
ters and  other  fish  within  the  said  manor,  and  the  ground  and  soil 
of  the  said  fishery,  extending  as  hereinafter  is  mentioned,  and  also 
the  cnstomary  payments  usually  and  of  right  made  to  the  lord  of 
the  said  manor,  for  or  on  account  of  the  anchorage  of  any  ship  or 
vessel,  &c.  within  the  said  manor,"  were  declared  to  be  intended 
to  be  limited  to  the  said  Thomas  Foord  in  fee.  The  land  division 
of  the  manor  was  vested  in  fee  in  Edward  Foad,  Nutt,  and  Salis- 

*  In  tbe  printed  case  this  name  was  sometimes  spelt  Foad,  sometimes  Foord ; 
in  the  Act  of  1793  it  was  spelt  Foord. 
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bury  ;  the  royalty  of  oyster  dredging,  the  payments  to  the  land  on 

account  of  anchorage  of  any  ship  or  vessel,  or  the  carting  of  any 

goods  or  merchandise,  and  repeating  all  the  previous  descriptions, 

were  vested  in  T.  Poord,  in  fee.    In  the  release,  the  boun- 

*  196    dary  of  the  oyster  *  fishery  was  defined  to  be  *'  the  south 

and  southeast  sides  of  the  sea  beach  at  Whitstable  afore- 
said, as  the  same  is  and  hereafter  shall  be  thrown  up  by  the  sea 
from  time  to  time." 

In  1793  was  passed  33  Geo.  3,  c.  42,  an  ^'  Act  for  incorporating 
the  Company  of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the 
county  of  Kent,  and  for  the  better  ordering  and  government  of  the 
Fishery."  It  recited  that  "  there  hath  been,  time  out  of  mind,  an 
oyster  fishery  within  the  limits  of  the  manor  and  royalty  of  Whit- 
stable, extending  from  the  sea  beach  a  very  considerable  distance 
into  the  sea  "  ;  that  the  dredgers  had  held  ''  the  same  from  time 
out  of  mind  as  tenants  of  the  lord  of  the  said  manor  and  royal- 
ty "  ;  that  Thomas  Foord  ^^  hath  purchased  to  him  and  his  heirs, 
of  the  lord  of  the  said  manor  and  royalty,  the  said  royalty  of  fish- 
ing or  oyster  dredging,  and  the  ground  and  soil  of  the  said  fishery 

*  *  *  and  also  the  customary  payments  usually  and  of  right 
made  to  the  lord  of  the  said  manor,  for  or  on  account  of  any  ship 
or  vessel,  or  landing  of  goods  or  merchandise  within  the  said 
manor,"  &c.,  and  that  Thomas  Foord  was  willing  to  convey  to  the 
Company  of  Fishers  and  Dredgers,  &g.  all  his  rights,  &c.,  to  effect 
which  the  fishers  were  incorporated,  and  all  the  necessary  powers 
for  the  purchase  and  sale  were  given. 

By  deeds  executed  in  1793,  reciting  that  E.  Foad  had  purchased 
the  royalty,  fishery,  Ac.  on  behalf  of  the  Free  Dredgers,  he  con- 
veyed the  same  to  them. 

The  defendant  was  the  owner  of  a  vessel  called  the  "  Amoret," 
and  on  the  29th  November,  1860,  the  said  vessel  cast  anchor  at 
Whitstable,  on  the  If^nd  covered  by  water  of  the  sea,  and  below 
low-water  mark,  but  the  spot  where  the  said  vessel  so  anchored 
was  and  is  within  that  portion  of  the  manor  of  Whitstable 
*197  and  fishery  aforesaid  *  which  is  claimed  by  the  plaintifiis 
under  the  above  deeds,  and  under  the  circumstances  herein 
stated,  as  their  soil  and  freehold.  The  plaintifis'  oyster-beds  ex- 
tend from  the  shore  for  about  two  miles  out  to  sea,  and  the  said 
vessel  was  anchored  about  half  a  mile  from  the  shore,  upon  a  part 
of  the  land  claimed  by  the  said  company,  but  not  then  used  as 
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ojster-beds.    The  plaintiffs'  claim  was  for  Is,  for  anchoring  on  the 
soil  which  they  alleged  to  be  theirs. 

The  defendant  at  the  time  in  question  resided  and  dwelt  within 
the  Cinque  Ports,  at  Whitstable,  Whitstable  being  a  part  of  the 
port  of  Paversham,  which  is  a  limb  of  Dover.  The  said  vessel,  at 
the  time  it  anchored  as  aforesaid,  was  trading  to  Whitstable.  The 
defendant  gave  in  evidence  a  charter  granted  by  Edward  lY.,  to  the 
"  barons  and  good  men  of  the  Cinque  Ports,"  and  to  "  the  barons 
and  good  men  of  all  and  singular  the  ports  and  towns,  of  the 
members  of  the  said  Cinque  Ports,  or  to  any  of  them  annexed," 
&c.,  declaring  that  ^'  they,  their  heirs  and  successors,  and  whoso- 
ever are  resident  within  the  ports  and  members  aforesaid,  or  with-  . 
in  any  of  them,  should  be  quit  for  ever  of  toll,  pontage,  murage, 
kaiage,  peisage,  terrage,  &c.  throughout  our  whole  realm  and 
dominion."  ^  ' 

The  jury  found  in  accordance  with  the  evidence  given  by  the  plain- 
tiff that,  from  1775  down  to  the  present  time,  they,  and  those 
under  whom  they  derived  title,  had  from  time  to  time  claimed  as 
of  right  to  take  and  had  taken  the  sum  of  Is.  from  vessels  casting 
anchor  within  that  portion  of  the  manor  on  which  the  defendant's 
vessel  had  cast  anchor,  and  that  they  claimed  to  take  it  as  a 
customary  payment  for  such  use  of  the  soil. 

•  A  rule  nisi  was  obtained  to  enter  a  verdict  for  the  de-    *  198 
fendant  or  a  nonsuit ;  but  was  discharged,^  liberty  being 
reserved  to  the  defendant  to  appeal. 

A  case  setting  forth  the  above  facts  was  stated  for  the  purpose 
of  that  appeal,  and  on  the  hearing,  the  judgment  of  the  Court  be- 
low was  affirmed.^ 

This  appeal  was  then  brought. 

Mr.  Prentice  and  Mr.  Meadows  White,  for  the  appellants. — 

^  There  was  some  argument  on  tbifi  special  claim  of  exemption,  in  the  course  of 
which  it  was  insisted  that  the  words  in  the  charter  being  "  terrage,  pontage,"  &c. 
the  exemption  could  not  apply  to  "  anchorage."  And  there  was  also  a  point 
raised  on  the  division  of  the  manor  into  two  parts  hy  the  deeds  of  1792,  and  like- 
wise upon  the  consequent  necessity  of  joining  the  owner  of  the  land  part  of  the 
inanor  as  a  co-plaintiff.  .But  the  judgment  of  the  House  was  rested  entirely  on 
the  right  of  a  grantee  of  the  Crown  to  demand  anchorage  for  vessels  anchored  on 
his  soil,  though  not  within  a  port  or  haven. 

•  11  C.  B.  N.  S.  387.  . 

•  13  C.  B.  N.  S.  863. 
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Assuming  that  the  Crown  had  the  power  to  grant  the  soil  of  the 
sea,  for  the  purpose  of  a  several  fishery,  it  could  not  do  so  except 
subject  to  the  use  and  benefit  of  the  people  of  the  realm,  and  con- 
sequently could  not  grant  an  anchorage  toll  in  the  open  sea,  for 
that  would  interfere  with  the  free  navigation  of  the  sea,  which 
"  may  not  be  obstruqted  by  nuisances,  nor  impeached  by  exactions." 
Such  a  toll  could  only  be  granted  in  a  port  where  a  quid  pro  quo 
was  given  for  it,  but  not  where  there  was  none.  No  toll  can  be 
imposed  on  the  subjects  by  any  grant  of  the  Crown,  in  respect  of 
the  navigation  of  the  high  seas ;  nor  can  any  such  grant  afiect  the 
right  to  anchor  anywhere  according  to  the  necessities  of  naviga- 
tion.^ These  principles  are  laid  down  clearly  in  Hale,  De  Jure 
Maris,  as  published  in  Hargrave's  Tracts :  ^  '^  Though  the 
*  199  subject  may  thus  have  the  propriety  of  a  *  navigable  river, 
part  of  a  port,  yet  these  cautions  are  to  be  added,  viz. :  — 

^^  1st.  That  the  king  hath  yet  a  right  of  empire  or  government 
over  it,  in  reference  to  the  safety  of  the  kingdom  and  of  his  cus- 
toms, it  being  a  member  of  a  port,  prout  inferius  dicitur. 

"  2d.  That  the  people  have  a  public  interest,  a  ju9  pvMicumj  of 
passage  and  repassage  with  their  goods  by  water,  and  must  not  be 
obstructed  by  nuisances  or  impeached  by  exactions,  as  shall  be 
shown  when  we  come  to  consider  of  ports.  For  the  /ua  privatum 
of  the  owner  or  proprietor  is  charged  with  and  subject  to  that  jus 
publicum  which  belongs  to  the  king's  subjects;  as  the  soil  of  a 
highway  is,  which,  though  in  point  of  property  it  maj  be  a  private 
man's  freehold,  yet  it  is  charged  with  a  public  interest  of  the 
people  which  may  not  be  prejudiced  or  damnified." 

Chitty,  Prerogatives  of  the  Crown  ,^  adopts  this  passage  from 
Hale,  and  adds,  ''  On  the  same  principles  the  holder  of  an  ex- 
clusive prescriptive  right  of  fishery  in  public  waters  enjoys  it 
subservient  to  the  superior  and  sacred  right  of  the  public  to  use 
the  arm  of  the  sea  or  river  for  the  purpose  of  navigation  " ;  and  he 
refers  to  an  anonymous  case  before  Baron  Wood  at  the  Durham  As- 
sizes in  1808,^  where  the  same  doctrine  is  laid  down,  in  very  strong 
terms.  [Lord  Chelmsford.  —  That  is  a  very  strong  case,  for 
Baron  Wood  was  himself  very  favourable  to  the  prerogative.] 

In  Hale,  De  Jure  Maris,  '^  anchorage  "  is  not  even  mentioned. 

^  Com.  Dig.  tit  Prerogative,  and  tit.  Toll,  1  Mod.  104. 

*  Page  36. 

•  C.  S,  p.  143.  *  1  Camp.  517,  n. 
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But  it  is  mentioned  in  the  work  "  Do  Portibus  Maris,"  where  it  is 
said :  ^  "  Anchorage,  or  a  prestation  or  toll  for  every  anchor 
cast  there  ;  and  sometimes  though  *  there  be  no  anchor.^    *  200 
And  this  doth  in  truth  properly  and  primd  facie  arise  from 
or  in  respect  of  the  propriety  of  the  soil,  and  is  an  evidence  of  it. 
But  yet  it  is  not  so  always,  but  grows  due  in. respect  of  the  fran- 
chise ;  for  many  times  where  the  shore  of  a  harbour  belongs  to  a 
private  lord  or  owner,  yet,  if  at  full  sea  ^  a  ship  lets  fall  an  anchor 
upon  that  place,  the  king  or  lord  of  the  port  in  point  of  franchise 
hath  usually  the  anchorage ;  as  I  know  it  hath  been  used  in  the' 
harbour  of  Plymouth,  where  yet  some  lords  adjacent  have  the  soil 
of  the  shore  in  some  places  to  the  low-water  mark,"     Wharton's 
Law  Lexicon  and  Todd's  Johnson,  both  treat  anchorage  as  only 
incident  to  a  port ;  and  it  is  clear  that  some  benefit  must  be  con- 
ferred as  the  consideration  for  the  toll.     Lord  Pelham  v.  Pickers- 
gUl}    Lord  Falmouth  v.  George,^    In  Kent's  Commentaries,^  the 
American  as  founded  on  the  English  law  is  spoken  of,  and  the 
right  of  the  public  to  an'  uninterrupted  navigation  is  declared, 
even  where  the  soil  is  in  the  Crown  or  in  a  private  individual. 
And  in  Angell  on  Watercourses,  referring  to  Kent's  Commen- 
taries, it  is  said :  ^  ^'  The  public  right  of  navigation  seems  to  have 
been  ever  regarded  as  paramount  to  the  rights  of  fishery.    That 
is,  should  an  individual  in  the  exercise  of  the  exclusive  piscatory 
right  which  he  has  by  virtue  of  riparian  ownership.  Or 
which  he  has  by  *  a  special  grant  in  those  waters,  the  right    *  201 
to  the  soil  of  which  is  primd  facie  in  the  Government,  set  a 
seine  therein,  he  can  have  no  redress  if  he  is  disturbed  by  the  pas- 
sage of  water  craft."    He  justifies  this  statement  by  a  considera- 
tion of  the  two  rights,  and  then  by  the  authority  of  a  case  of  Post 
V.  Murmf  where  the  owner  of  such  a  fishery  sued  for  compensar 

'  Ch.  6,  Hai^gr.  Tracts,  74. 

'  Does  not  this  mean  when  buoys  are  laid  down,  and  the  vessel  does  not  drop 
its  own  anchor,  but  is,  in  any  way,  attached  to  any  one  of  them,  for  otherwise  it 
would  be  the  case  of  a  vessel  sailing  or  drifting  over  the  water.  The  establish- 
ment of  the  buejs  would  be  an  instance  of  the  quid  pro  quo. 

*  Some  remarks  were  made  upon  this  phrase,  ^  at  full  sea,"  as  if  it  implied  the 
sea  beyond  the  limits  of  a  port.  It  was  suggested  that  the  phrase  was  the  equiva- 
lent of  *^pUine  mer^  full  tide  or  high  water.  The  suggestion  was  adopted  by  the 
House. 

M  T.  R.  660.     See  Bickards  v.  Bennett,  1  B.  &  C.  223. 

*  5  Bing.  2S6. 

*  3  Kent  Com.  414.  '  Ch.  13,  §  658.  •  1  South.  N.  J.  61. 
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tion  for  injury  done  to  his  nets  by  a  vessel  when  in  the  ordinary 
course  of  navigation,  and  was  held  not  entitled  to  recover.  Callis  ^ 
asserts  that  no  custom  can  extend  the  ownership  of  a  subject  far- 
ther than  the  low-water  mark.  In  Comyns's  Digest,^  it  is  said 
that  toll  cannot  be  claimed  for  ships  that  do  not  land  or  unload 
at  the  quay,  which  is  confirmed  in  Bacon's  Abridgment.^  [The 
Lord  Chancellor.  —  Tliese  authorities  only  go  to  show  that  a 
grant  derogating  from  the  public  right  cannot  be  good  without  a 
quid  pro  quo.  Are  there  authorities  to  show  what  would  be  the 
consequence  of  a  vessel's  anchor  carrying  away  the  nets  of  the 
owner  of  a  fishery  ?]  The  case  of  Po8t  v.  Munn  in  New  Jersey, 
already  cited,  is  an  instance  of  that  kind,  and  the  case  before 
Baron  Wood,  and  The  Mayor  of  Colchester  v.  Brooke^  establish 
that  the  law  is  the  same  in  England.  In  Scotland  the  same  rule 
appears  to  exist.^  The  Crown  may  grant  to  a  corporation  the 
lands  between  high  and  low  water  marks,  but  this  must  be  subject 
to  the   ju%  publicum  of   passing  and  repassing  both  over  the 

water  and  the  land,  and  obstructions  to  such  a  right  may 
*  202    *  be  a  nuisance.     The  Attorney- Q-eneral  v.  Burridge.^    For 

any  toll  upon  the  sea,  there  must  be  a  good  consideration, 
for  "  every  one  hath  liberty  to  come  and  go  upon  the  sea  without 
impediment,"  Warren  v.  Prideaux.*^  A  prescription  to  take  toll 
for  passing  on  a  navigable  river,  through  the  plaintifif 's  oianor, ' 
is  bad  in  law.  Mayor  of  Nottingham  v.  Lambert?  The  king 
cannot  charge  the  subject  with  an  imposition  where  he  has  no 
benefit  by.it,  or  a  quid  pro  quo  ;  Comyns,®  and  that  was  the  prin- 
ciple acted  on  in  The  Mayor  of  Exeter  v.  Warren^^  as  it  had 
been  in  the  case  of  the  London  wharfs.^^    No  benefit  was  secured 

*  On  Sewers,  58.  *  Tit  Toll  (C).  *  T!t  Customs  (D). 

*  7  Q.  R  839. 

*  Bell's  Principles,  where  it  is  said,  that  navigation  is  a  primaiy  and  inalienable 
right,  and  seotion  645,  *'  Navigation  is  a  use  for  the  public,  not  to  be  intemipted 
or  encroached  on  hy  grant  of  a  ferry  or  hj  exercise  of  any  ancient  right  of  ferry." 
Section  646,  ^  Fishing  is  a  secondary  use  for  which  the  Crown  holds  the  sea  and 
shore  for  the  public  benefit  But  it  is  not  unalienable  like  that  of  navigation.'' 
Erst  Inst  bk.  1,  tit  S,  §  17.  See  also  Paterson*s  Fisheiy  Laws  of  the  United 
Kingdom,  93 ;  and  Paterson's  Compendium  of  English  and  Scotch  Law,  c  1. 

*  10  Price,  350. 

'  1  Mod.  104.  •  WiUes,  111. 

*  Com.  Dig.  Tit  Prerogative  (D  48),  citing  2  Bol  272. 

»  5  Q.  B.  778,  »  1  W.  BL  68K 
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here  to  the  nayigation  by  the  act  or  at  the  cost  of  the  grantees  of 
this  oyster  fishery. 

Ou  the  point  whether  a  grant  of  a  fishery  was  a  mere  easement, 
or  involved  the  right  to  the  soil,  Scriven  on  Copyholds,  666 ;  ScraU 
ton  V.  Brown}  The  Duke  of  Somerset  v.  FogweU^  and  Blundell  v.  Cat- 
UraU^  were  cited.  An  American  case  of  Den  v.  Jersey  Company} 
was  referred  to,  when  it  was  held  that  "  the  soil  under  the  public 
waters  of  East  New  Jersey  belongs  to  the  State  and  not  to  tlie  pro: 
prietors." 

Mr.  Lush  and  Mr.  Dewman  (Mr.  Needham  was  with  them),  for 
the  respondents.  —  The  question  here  is  what  may  be  claimed  by 
these  plaintiffs  by  prescription.  Though  the  proof  of  these  pay- 
ments extended  only  to  1775,  the  right  to  demand  them  was  an 
immemorial  right. 

*  It  may  be  admitted  that  the  right  of  the  Crown  in  this  *  203 
case  is  subject  to  the  public  right  of  navigs^tion ;  but  that  is 
not  the  right  of  anchorage,  it  is  the  mere  right  of  passing  and  re- 
passing. The  cases  cited  do  not  touch  this  proposition.-  There  is 
no  plea  here  that  the  anchor  was  dropped  from  stress  of  weather. 
The  king  has  a  right  to  a  payment  on  the  letting  fall  an  anchor  in 
a  haven,  Tomlins,^  Wharton.^  That  may  or  not  be  a  portion  of  the 
deep  sea,  or  of  the  sea  between  high  and  low  water  mark.  In 
fonner  times  this  right  could  be  lawfully  granted  to  a  subject. 

It  cannot  be  denied  that  a  subject  may  claim  by  prescription  a 
property  in  the  sea  shore.  ^^  The  king  hath  the  propriety  as  well 
as  the  jurisdiction  of  the  narrow  seas,  for  he  is  in  a  capacity  of  aic-. 
quiring  the  narrow  and  adjacent  sea  to  his  dominion  by  a  kind  of 
possession  which  is  not  compatible  to  a  subject ;  and  accordingly, 
regularly,  the  king  hath  that  propriety  in  the  sea ;  but  a  subject 
hath  not,  nor  indeed  cannot  have  that  propriety  in  the  sea,  through 
a  whole  tract  of  it  that  the  king  hath  ;  because  without  a  regular 
power  he  cannot  possibly  possess  it.  But  though  a  subject  cannot 
acquu-e  the  interest  of  tlie  narrow  seas,  yet  he  may  by  usage  and 
prescription  acquire  an  interest  in  so  much  of  the  sea  as  he  may 
reasonably  possess,  viz.  of  a  districtya  maris^  a  place  in  the  sea 
between  such  points,  or  a  particular  part  contiguous  to  the  shore, 
or  of  a  port,  creek,  or  arm  of  the  sea.    These  may  be  possessed 

U  B.  &  C.  485.  *  5  B.  &  C.  875.  '  5  B.  &  Aid.  268. 

*  15  How.  U.  S.  426.        •  Law  Diet  *  Law  Lexicon. 
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.  subject,  and  prescribed  in  point  of  interest  botli  of  the  water, 
of  tbe  soil  itself  covered  with  the  water,  iu  such  a  precinct,  for 

these  are  maniorable  (stc),  and  ma;  be  entirely  possessed  by 
i   a  subject."     Hale.^    A  subject  may  have  the  *  soil,  and  the 

excIuEive  right  to  the  fishery.  The  Crown  always  had  the 
sr  to  derogate  from  certain  public  rights.  Every  grant  of  a  ser- 
fisliery  was  such  a  derogation,  yet  no  one  doubts  that  a  several 
iry  might  be  claimed  by  prescription.  It  is  not  therefore  true, 
proposition  of  law,  that  no  grant  from  the  Grown  in  derogation 
public  right  can  be  maintained.  This  particular  part  of  the 
jhore  was  in  the  Crown,  and  might  have  been  made  the  subject 
grant.  The  passage  just  quoted  from  Hale  sliows  that.  And 
t  Hale  says  iu  the  passage  relied  on  by  the  other  side,^  does 
afTect  this  case.  All  that  lie  there  speaks  of  is  the  right  of 
ing  and  repassing ;  Qothtog  more.  [The  Lord  Chancellor.  — 
3  not  that  include  all  that  is  necessary  to  pass  and  repass  ;  all 
is  necessary  for  free  navigation  ?]  It  may,  but  what  is  volun- 
may  not  be  necessary.  There  is  no  question  in  this  case  as  to 
t  may  be  excused  by  stress  of  weather.  Here  was  a  voluntary 
ipingof  an  anchor  on  the  plaintiff's  soil.  [Lord  Chelhsfosd. 
In  both  sides  this  must  be  treated  as  an  act  done  in  the  ordi- 
course  of  navigation.]  This  passage,  from  Hale,  shows  that 
lorage  may  be  taken  by  the  owner  of  tlie  soil  by  reasoo  of 
irship,  within  the  area  of  the  port  or  haven,  thougli  the  vessel 
not  derive  any  benefit  from  the  port  itself.     The  definition  of 

"  anchorage  "  in  Hale  '  establishes  the  same  point.  A  haven  * 
5    is  a  place  naturally  created,  or  artificially  •  made  to  protect 

ships.  Hale ;  ^  a  port  is  in  law  a  legal  creation  ;  the  haven 

>e  Jnr.  Mar.  c.  6,  Hargr.  Tracta,  81. 

le  Jut.  Mar.  ante,  p.  198, 199. 

H  Fort.  Slarii,  ante,  p.  199. 

omo   disciudon  occarring  on  the  deriTation  of  the  irordi  "haven"  and 

Hwr,"  among  other  thiaga  it  was  Bu^ested  that "  haTen  "  and  "  heaven  "  came 

the  same  root.  But  "  heaven  "  is  derived  from  a  Saxon  word  nearly  similar  in 

,  which  ngnifies  elevated  above.    "  Haven  "  is  derived  from  words  which  in 

mic,  Saxon,  Welsh,  and  Danish,  sound  nearlj  alike,  and  signify  to  hold, 

•ess,  to  bkve.    The  Scotch  law  term  "  haver,"  one  who  holds  or  possesses  a 

nUr  thing,  seems  to  come  from  a  similar  source.    Its  correlative,  "  harbour,'* 

o  Teutonic  and  Saxon  words,  the  signification  in  each  being  the  same,  to 

,  to  shelter. 

e  Fort  Mar.  c.  S,  Hai^.  Tracts,  iS. 
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may  be  part  of  a  port,  and  this  place  may  be  treated  as  part  of  the 
port  of  Dover,  Whitstable  belonging  to  Paversham,  which  is  a  limb 
of  Dover.  Anchorage  dues  may  be  taken  if  the  ship  is  within  the 
legal  limits  of  the  port,  without  having  actually  reached  it. 
Southampton  and  Poole  are  instances  of  this  kind.  A  haven  is  a 
place  where  ships  receive  actual  protection  by  anchoring.  This 
was  the  case  here,  so  that  even  assuming  consideration  to  be  in  all 
cases  necessary  as  founding  a  claim  to  take  toll,  the  consideration 
existed  here. 

A  legal  origin  must  be  assumed  in  this  case,,  which  is  to  be  con- 
sidered with  reference  not  to  what  is  now  law,  but  to  what  was  the 
law  in  former  times ;  in  the  times  when  this  grant  was  made. 
The  right  to  fish  in  the  sea  is  a  public  right,  but  the  king  could 
grant  a  several  fishery  to  any  subject ;  the  fishery  belonged  to  the 
manor.  The  Crown  had  formerly  the  power  to  do  what  it  cannot 
do  now.  It  could  then  create  a  manor,  and  grant  with  it  rights  of 
this  sort.  It  has  done  so  in  this  instance.  The  Grown  here  did 
exercise  the  rights  it  possessed ;  and  where  such  has  been  the  case, 
those  rights  have,  by  reason  of  their  antiquity,  been  upheld  in 
modern  times,  though  they  could  not  now  be  exercised  for  the  first 
time.  There  is  nothing  to  show  that  the  Grown  in  former  times 
might  not  make  a' grant  of  this  kind,  with  the  power  to  prevent 
anchorage  in  order  to  protect  the  oysters.  At  that  time,  the  bene- 
fit to  the  public  from  the  growth  of  oysters  might  be 
deemed  of  more  importance  *  than  a  possible  impediment  *  206 
to  the  navigation.  If  the  Grown  had  the  power  to  grant 
the  fishery,  it  might  grant  all  that  was  necessary  for  the  protection 
of  the  fishery.  [The  Lord  Ghancellor.  — That  would  not  estab- 
lish the  claim  for  anchorage  ;  it  would  only  go  to  show  a  right  to 
demand  compensation  for  damage  done  to  the  oyster  bed.]  If  there 
may  be  compensation,  there  may  be  toll  in  lieu  of  it.  The  Grown 
might  have  converted  a  title  to  a  variable  compensation  into  a  fixed 
sum,  and  that  would  be  good  as  a  toll. 

Tlie  questions  now  presented  to  the  House  really  depend  on  cer- 
tain facts,  which  were  not  presented  to  the  jury,  namely,  whether 
the  casting  anchor  here  was  a  reasonable  use  of  the  right  of 
navigation.  If,  therefore,  the  judgment  of  the  Court  below  is  in- 
terfered with  at  all,  the  case  ought  to  be  sent  to  a  new  trial,  to  as- 
certain those  facts.  The  appellant  has  had  the  advantage  of  cast- 
ing his  anchor  in  the  plaintifi^'s  soil,  in  the  plaintifif's  haven,  at  the 
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termination  of  his  voyage.  Tbat  was  a  benefit  to  him.  The  re- 
spondents are  entitled  to  be  compensated  for  affording  it  to  him. 
His  vessel  was  trading  to  Whitstable  ;  this  was  a  part  of  Whitstal^le 
haven ;  having  come  to  the  end  of  his  voyage,  he  anchored  here 
for  his  own  accommodation.  Unless  any  ships  are  entitled,  not 
only  to  pass  and  repass,  but  to  cast  anchor  anywhere,  under  all 
circumstances,  and  arbitrarily,  and  by  hundreds  or  thousands,  and 
so  entirely  to  destroy  the  soil,  this  claim  to  anchor  in  the  plaintiff's 
oyster-bed,  in  respect  simply  of  the  right  of  navigation,  cannot  be 
supported.  To  restrain  the  right  to  a  case  of  necessity  would  con- 
fine the  claim  strictly  within  the  real  purposes  of  navigation.  But 
that  would  leave  the  defendant  liable.     [The  Lord  Ghangellob 

observed  upon  the  defective  statement  of  facts  in  the  case, 
*  207    adding,  "  We  are  the  more  surprised  at  this,  because  *  we 

have  seldom  listened  to  arguments  with  more  pleasure,  or 
arguments  showing  more  knowledge  of  the  matter  than  we  have 
heard  in  this  case."] 

Mr»  Prentice^  in  reply.  —  In  the  case  of  a  port,  the  owner  of  the 
port  is  bound  to  keep  it  in  repair,  and  may  be  indicted  if  he  neg- 
lects that  duty.  That  is  the  consideration  the  quid  pro  quo  re- 
quired by  the  law.  No  consideration  can  be  implied  as  against 
the  public ;  here  none,  in  fact,  existed ;  and  Comyns  says  ^  ^^  that 
toll  cannot  be  claimed  from  those  to  whom  the  consideration  does 
not  extend." 

This  is  an  appeal  under  the  Common  Law  Procedure  Act,  and 
the  House  need  not  send  the  case  to  a  new  trial,  but  may  give  such 
judgment  as  ought  to  have  been  given  in  the  Court  below. 

1865.    March  S. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  in 
consequence  of  some  uncertainty  in  the  statements  of  the  special 
case,  it  was  admitted  by  the  appellant  at  the  bar  of  the  House,  that 
the  payment  demanded  by  the  respondents  had  been  made  to  the 
lords  of  the  manor  of  Whitstable  from  time  immemorial,  and  that 
the  vessel  of  the  appellant  cast  anchor  within  the  limits  of  the 
oyster  bed  or  fishery  claimed  by  the  respondents. 

The  case  appears  to  me  to  depend  on  principles  which  have  long 
been  settled. 

»  Com,  Dig.  tit  ToU  (C). 
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Tlie  bed  of  all  navigable  rivers  where  the  tide  flows  and  reflows, 
and  of  all  estuaries  or  arms  of  the  sea,  is  by  law  vested  in  the 
Crown.  But  this  ownership  of  the  Crown  is  for  the  benefit  of  the 
subject,  and  cannot  be  used  in  any  manner  so  as  to  derogate  from, 
or  interfere  with  the  right  of  navigation,  which  belongs  by 
law  to  the  *  subjects  of  the  realm.  The  right  to  anchor  is  •  208 
a  necessary  part  of  the  right  of  navigation,  because  it  is 
essential  for  the  full  enjoyment  of  that  right.  If  the  Crown  there- 
fore grants  part  of  the  bed  or  soil  of  an  estuary  or  navigable  river, 
the  grantee  takes  subject  to  the  public  right,  and  he  cannot  in  re* 
spect  of  his  ownership  of  the  soil  make  any  claim  or  demand,  even 
if  it  be  expressly  granted  to  him,  which  in  any  way  interferes  with 
the  enjoyment  of  the  public  riglit. 

The  respondents  claim  to  be  entitled  by  royal  grant  to  a  portion 
of  the  bed  and  soil  (l>elow  low- water  mark),  of  the  arm  of  the  sea 
which  forms  the  estuary  of  the  Thames,  opposite  to  the  manor  of 
Whitstable  in  the  open  sea  way-,  being  the  high  road  for  the  pas- 
sage of  vessels,  and  they  claim  a  sum  of  1«.  for  every  vessel  that 
casts  anchor  within  the  precincts  of  that  part  of  the  bed  or  soil  of 
the  river  which  is  claimed  by  them  ;  but  this  claim  interferes  with 
the  free  enjoyment  of  the  right  of  navigation,  subject  to  which  the 
original  grant  must  be  taken  to  have  been  made,  and  it  cannot  be 
supported  on  the  ground  of  ownership  of  the  soil. 

If  the  payment  be  claimed  as  an  ancient  anchorage  due,  some 
facts  must  be  shown  which  either  prove  or  from  which  it  can  be 
inferred,  that  the  soil  claimed  by  the  respondents  was  originally 
within  the  precincts  of  a  port  or  harbour,  or  that,  some  service  or 
aid  to  navigation  was  rendered  to  the  public  in  respect  of  which 
the  alleged  grant  was  made  ;  but  nothing  of  the  kind  appears,  and 
no  such  case  can  be  presumed  or  inferred  from  the  mere  fact 
of  an  immemorial  payment.^  No  such  case  is  made  by 
*the  respondents,  and  the  payment  is  demanded  merely  on  *  209 
the  ground  of  its  having  been  immemorially  made  to  the 
lords  of  the  manor  of  Whitstable  and  their  assigns,  in  respect  of 
the  ownership  of  the  site,  an  ancient  oyster-fishery,  now  vested  in 
the  respondents. 

On  the  matter  here  indicated,  another  action  was  brought  by  the  Company 
wFieeDredgen,  it  being  intended  to  be  shown  that  there  was  a  service  ren- 
dered to  navigation  in  respect  of  which  the  grant  was  made.  The  case  is  now 
^^  for  argument. 
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Anterior  to  Magna  Charta,  by  which  such  grants  were  pro- 
hibited, a  several  fishery  in  an  arm  of  the  sea  or  navigable  river 
might  have  been  granted  by  the  Crown  to  a  subject.  The  present 
fishery  of  the  respondents  must  be  taken  to  have  been  so 
granted.  And  the  grant  might  include  a  portion  of  the  soil  for 
the  purpose  of  the  fishery.  But  this,  like  every  other  grant,  when- 
ever made  must  have  been  subject  to  the  public  right  of  naviga- 
tion ;  and  I  cannot  suppose  that  the  establishment  of  oyster-beds 
for  the  private  emolument  of  the  proprietors,  could  be  regarded  by 
the  law  as  an  equivalent  to  the  public  for  the  imposition  of  this 
tax  (at  its  commencement  not  inconsiderable)  on  the  right  of 
navigation. 

Speaking  with  great  respect  to  the  learned  judges  in  the  Court 
below,  it  appears  to  me  that  the  error  of  the  judgments  consists  in 
not  adhering  to  the  clear  principle  that  the  grant  by  the  Crown 
of  any  part  of  the  bed  or  soil  of  this  estuary  below  low-water 
mark,  .whether  for  a  fishery  or  no1>,  must  by  the  common  law  have 
been  subject  to  the  public  right  of  navigation,  of  which  the  right 
to  anchor  is  an  essential  part,  that  no  property  can  be  claimed  in 
the  soil  except  subject  to  this  overriding  right,  and  that  there  is 
no  fact  or  circumstance  to  warrant  a  presumption  that  any  corre- 
spondent benefit  was  given  to  the  public  in  return  for  the  imposi- 
tion of  this  anchorage  due.  It  is  not  suggested  on  either  side  that 
any  further  facts  remain  to  be  ascertained,  and  I  see  no  utility 
therefore  in  directing  a  new  trial.  I  shall  therefore  humbly 
*  210  *  move  your  Lordships  that  the  judgment  of  the  Court  be- 
low be  reversed. 

Lord  Wensletdale.  —  My  Lords,  from  the  loose  and  unsatis- 
factory manner  in  which  this  case  has  been  stated,  I  think  that 
your  Lordships  will  find  a  difiiculty  in  giving  a  satisfactory  opinion 
upon  some  of  the  questions  proposed  to  be  raised.  Speaking  for 
myself,  I  must  say  that  I  should  wish  a  further  inquiry  to  take 
place,  and  should  therefore  have  advised  you  to  direct  a  new  trial 
between  the  parties,  but  having  heard  what  my  noble  and  learned 
friend,  the  Lord  Chancellor,  has  said  upon  that  subject,  and  being 
acquainted  also  in  some  degree  with  the  opinion  of  my  noble  and 
learned  friend  opposite,  I  do  not  mean  to  [)ersist  in  that,  although 
my  own  notion  is  that  it  is  consistent  with  the  statement  made 
upon  the  record,  that  some  real  legal  ground  might  be  found  for 
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the  establishment  of  the  right  of  anchorage ;  and  therefore,  so  far 
as  I  am  concerned,  I  would  rather  that  the  case  should  undergo 
further  investigation. 

I  perfectly  agree,  that  from  long  enjoyment  of  a  privilege  in  this 
case  of  demanding  the  payment  of  anchorage,  as  for  a  period  of 
ninety  years,  from  1775  to  1864,  every  reasonable  presumption 
may  be  made  that  it  has  continued  from  time  immemorial ;  but 
where  the  privilege  requires  more  than  immemorial  enjoyment,  in 
order  to  be  legal  and  valid,  some  other  facts  must  exist,  and  there 
must  be  some  proof  of  these  facts. 

Now,  to  make  a  grant  of  anchorage  in  an  arm  of  the  sea,  where 
the  fundus  maris  is  the  property  of  the  Crown,  but  where  every 
subject  of  the  Crown  has  a  right  to  navigate,  and  to  cast  anchor, 
when  and  where  he  thinks  fit,  as  a  necessary  means  of  safe 
navigation,  he  cannot  be  *  deprived  of  that  right  by  a  *211 
usage  however  long,  unless  there  is  some  evidence  of  a 
sufficient  consideration,  of  some  advantage  to  the  subject,  to  en- 
able the  Crown  to  confer  upon  a  particular  individual  the  privilege 
of  recei\ing  compensation  from  the  subject,  and  thus  depriving  the 
subject  of  his  undoubted  right. 

On  this  record  it  appears  to  me  there  is  not  sufficient  evidence 
of  any  such  facts. 

It  is  much  to  be  regretted  that  the  great  inconvenience  of  the 
technicalities  of  a  bill  of  exception,  or  special  verdicts,  being  now 
in  many  cases  done  away  with,  and  a  statement  of  facts  allowed 
on  rules  to  show  cause  instead,  that  somewhat  more  pains  and 
care  should  not  be  taken  to  state  all  that  is  really  material.  I 
tliink  that  this  case  is  wanting  in  this  respect.  Here  is  no  proof, 
I  think,  except  the  enjoyment  of  anchorage  for  rather  less  than 
ninety  years.  The  case  is  extremely  defectively  stated  on  both 
sides. 

Upon  the  case,  as  found,  some  matters  are  very  clear.  The 
manor  of  Whitstable  existed  before  the  Statute  of  Quia  Emptores^ 
ISEdw.  1,  c.  1,  and  there  was  an  immemorial  company  of  oyster 
dredgers  there,  who  had  established  before  time  of  legal  memory, 
and  before  the  Statute  of  Magna  Charta,  an  oyster  fishery  on  the 
sea  shore  of  Whitstable,  within  the  limits  of  that  fishery,  as 
claimed  by  that  company,  but  not  occupied  by  oysters.  The  de- 
fendant's vessel  cast  anchor.  Whether  the  place  in  which  the 
anchor  was  cast  was  actually  within  the  limits  to  which  the  com- 
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pany  was  really  entitled,  and  whether  the  anchor  was  cast  because 

the  vessel  was  in  danger,  or  without  absolute  necessity,  and  purely 

voluntarily,  is  not  stated.      A  claim  for  anchorage  of  1«.  liad 

been  paid  regularly  since  1775  for  anchoring  within  that 

*  212    *  portion  of  the  manor  in  which  the  defendant's  vessel  had 

cast  anchor ;  and  that  was  claimed  to  be  taken  as  a  cus- 
tomary payment  for  the  use  of  the  soil. 

In  1791  the  manor  of  Whitstable,  and  the  fishery  of  Whit- 
stable,  being  a  royalty  of  fishery  or  oyster  dredging  within  the 
said  manor,  were  conveyed  to  Edward  Foad  and  James  Smith  in 
equal  moieties,  as  tenants  in  common  in  fee. 

By  deeds  of  24th  and  25th  October,  1792  (between  whom  does 
not  appear),  the  manor  was  declared  to  be  the  property  of  Foad, 
Nutt,  and  Salisbury,  and  the  rights  of  the  lord  of  the  manor  in 
the  fishery  ;  and  the  ground  and  soil  thereof  from  the  land  boun- 
daries of  the  fishery,  and  the  customary  payments  usually  made  to 
the  lords  of  the  manor  for  or  on  account  of  the  anchorage  of  any 
ship,  or  the  landing  of  any  goods,  and  also  wrecks  of  the  sea, 
were  declared  to  be  the  property  of  Thomas  Foord,  his  lieirs  and 
assigns.  And  the  release  contains  a  clause  that  the  southeast  and 
southwest  sides  of  the  sea  beach  at  Whitstable,  as  the  same  is  or 
shall  be  thrown  up  by  the  sea,  shall  be  taken  to  be  the  boundary 
between  the  lands  of  Foad,  Nutt,  and  Salisbury,  and  their  heirs, 
and  those  of  Foord  and  his  heirs  ;  and  from  thence  into  the  sea  as 
far  as  his  fishery  extends,  whether  the  same  be  more  or  less  than 
the  quantity  of  land  then  belonging  to  the  fishery. 

On  the  ^Oth  April,  1793,  an  Act  of  Parliament  passed  for  incor- 
porating the  Company  of  Free  Fishers  and  Dredgers,  and  on  the 
4th  and  5th  of  June,  1793,  Foord  conveyed  the  royalty  of  fishery 
and  fishing  oysters,  and  the  dues  of  anchorage  and  loading,  to  the 
Company  of  Free  Fishers  and  Dredgers. 

The  separation  of  what  has  been  termed  the  terrestrial 

*  213    *  parts  of  the  manor  from  the  fishery  has  been  very  prop- 

erly held  to  be  immaterial  by  the  Judges  of  both  Courts. 
Evidence  was  then  given  of  a  charter  of  Edward  IV.,  exempting 
the  inhabitants  of  the  Cinque  Ports  from  terrage  and  other  like 
charges,  and  that  the  defendant  was  an  inhabitant.  But  it  is 
wholly  unnecessary  to  trouble  ourselves  with  the  question  whether 
anchorage  was  included  in  the  word  "  terrage  *'  or  not,  for  as  the 
title  of  the  lord  of  the  manor  of  Whitstable  dated  from  a  period  long 
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before  the  reign  of  Edward  IV.,  the  charter  of  Edward  IV.  could 
confer  no  exemption. 

There  is  no  difficulty  also  in  saying  that  the  jury  would  be  per- 
fectly right  in  presuming  that  the  payments  which  had  been  made 
ever  since  1775  were  made  from  beyond  time  of  legal  memory  to 
the  lord  of  the  manor  of  Whitstable,  though  that  question  does 
not  appear  to  have  been  regularly  put  to  them. 

Again,  it  might  be  properly  presumed  that  the  oyster  fishery  was 
granted  to  the  lord  of  the  manor. 

Again,  it  is  hardly  necessary  to  discuss  the  question  whether  the 
Tessel  on  the  occasions  that  she  cast  anchor  was  in  peril  or  not,  or 
the  casting  of  anchor  was  in  a  sense  voluntary.  If  the  company 
has  a  right  to  anchorage  in  any  case,  I  should  think  the  right  ex- 
ists in  all  cases. 

But  the  principal  difficulty  I  feel  is,  that  the  right  to  the  soil  of 
the  fundus  maris  within  three  miles  below  low-water  mark,  and 
to  the  fishery  in  it,  though  granted  before  Magna  Gharta,  is  un- 
doubtedly subject  to  the  rights  of  all  subjects  to  pass  in  their  ves- 
sels in  the  ordinary  and  usual  course  of  navigation,  and  to  take 
the  ground  there,  or  to  anchor  there  at  their  pleasure,  free 
from  toll,  unless  the  toll  is  imposed  in  respect  of  some 
*  other  advantage  conferred  upon  them,  or  at  least  on  the.  *  214 
public. 

Subjects  may  have  that  advantage,  where  they  anchor  in  a  port, 
in  respect  of  the  owner  of  the  port  being  obliged  to  maintain  it, 
and  keep  it  sufficiently  repaired  and  ready  for  the  reception  of 
ships ;  and  it  may  be  that  the  company  of  dredgers  may  have  had 
the  anchorage  assigned  to  them,  beyond  the  time  of  memory,  by 
the  owners  of  the  port,  who  may  have  had  the  right  of  anchorage 
immemorially  by  virtue  of  the  right  to  the  port.  But  the  case 
supplies  no  materials  to  enable  us  to  come  to  that  conclusion. 
We  are  told  nothing  about  the  port,  its  position,  or  the  obligation 
of  the  owners. 

It  would  be  our  duty,  if  the  case  admitted  of  it,  to  find  a  legal 
origin  for  a  right  so  long  enjoyed.  It  might  also  be  due  by  right 
as  a  compensation  for  the  injury  by  anchoring  within  the  limits  of 
the  oyster  fishery,  to  the  breed  of  oysters.  The  grant  of  an  oyster 
fishery  beyond  the  time  of  legal  memory,  which  would  require 
some  expense  and  trouble  to  establish  and  keep  up,  would,  I  am 
strongly  inclined  to  think,  justify  the  imposition  of  such  toll  within 
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the  limits  where  oysters  ought  to  bo  placed  to  breed.  Mr.  Justice 
Coltmaii,  a  very  able  Judge,  in  the  case  of  The  Mayor  of  Colchester 
T.  Brooke^  thought  that  the  party  might  be  liable  by  ancient  cus- 
tom to  pay  to  the  lord  of  tho  manor  a  reasonable  payment  as  tlie 
owuer  of  a  soil  where  there  were  oyster-beds,  for  groiiuding  on  the 
soil. 

But  wlietlier  the  place  where  tho  anchor  was  cast  in  this  case 
was  within  the  true  boundaries  of  the  immemorial  ojster- 
*  215  beds  does  not  appear  to  be  distinctly  stated  in  **  the  case  ; 
or  wliether  the  particular  place  where  the  anchor  was  laid 
was  near  an  oystor-hed,  or  whether  anchoring  there  did  then,  or 
could  at  any  time,  prejudice  the  actual  fishery  or  its  extension, 
does  not  appear.     It  might  be  perfectly  innocuous. 

For  these  reasons  I  think  tliat  the  plaintiffs  are  not  entitled  to 
succeed.  If  my  noble  and  learned  friends  ai^reed  to  it,  I  should 
prefer  that  there  should  be  a  new  trial,  but  I  do  not  wish  to  per- 
sist in  that  against  their  opinion. 

Lord  Chelmsford.  —  My  Lords,  tlie  principal  question  intended 
to  be  raised  between  the  parties  in  this  appeal  is  "  whether  the  re- 
spondents, the  Company  of  Free  Fishers  and  Dredgers  of  Whit- 
stable,  who  are  owners  of  a  fisliery  for  tho  growth  and  improve- 
ment of  oysters  within  the  limits  of  the  manor  of  Wliitstable," 
are  entitled  to  demand  from  the  appellant  a  payment  for  anchor- 
ing his  vessel  within  the  manor  ;  their  title  to  demand  sucli  pay- 
ment being  derived  from  the  lord  of  tho  manor,  whose  predeces- 
sors have  from  time  immemorial  received  a  customary  payment 
"  for  and  on  account  of  the  anchorage  of  any  ship  or  vessel  within 
tlie  said  manor." 

The  special  case  upon  which  the  judgment  of  tlio  Court  of  Ei- 

chequer  Chamber  is  given  is  very  loosely  cud  imperfectly  drawn, 

and  omits  many  facts  which  are  necessary  to  raise  with  proper 

precision  the  point  to  be  decided.    For  instance,  it  is  not  stated 

•"'■''"""■  *he  claim  for  anchon^  applies  to  all  vessels,  whether 

within  the  manor  without  any  actual  necessity,  or  driven 

ly  stress  of  weather  or  by  the  exigencies  of  navigation. 

is    said    that    the    appellant's    vessel  was    anchored 

}n  a  part  of  the  land  "  claimed  by  the  respondents," 

cl  *  that  their  claim  was  for  anchoring  on  the  soil  alleged 

'  7  Q.  B.  S5S. 
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to  be  theirs ;  not  stating  that  it  actually  was  theirs.  And  in- 
stead of  claiming  the  anchorage  due  as  a  payment  made  from 
time  immemorial,  it  is  only  alleged  that  ^^  the  plaintiffs  gave  evi- 
dence to  prove,  and  the  jury  found  that,  from  1775  continually 
down  to  the  present  time,  they  and  those  under  whom  they  derived 
title  had,  from  time  to  time,  claimed  as  of  right  to  take,  and  had 
taken,  the  sum  of  Is.  from  vessels  casting  anchor  within  that  por- 
tion of  the  manor  on  which  the  defendant's  vessel  had  cast  anchor, 
and  that  they  claimed  to  take  it  as  a  customary  payment  for  such 
use  of  the  soil." 

The  learned  counsel  on  both  sides  expressed  their  desire  to  have 
the  important  question,  whether,  under  the  circumstances  of  the 
case,  the  anchorage  due  could  have  a  lawful  origin,  decided  by  the 
House ;  and  for  this  purpose  it  was  admitted,  on  the  part  of  the 
appellant,  that  the  payment  for  anchorage  had  been  received  by 
the  lords  of  the  manor  of  Whitstable,  without  interruption,  from 
time  immemorial,  and  that  his  vessel  cast  anchor  upon  the  soil  of 
the  respondents  within  the  limits  of  their  oyster  fishery ;  and  that 
there  was  no  particular  necessity  for  its  coming  to  an  anchor  there. 
It  may  be  observed  that  if  the  payment  can  legally  be  claimed  in 
respect  of  the  soil,  there  is  the  more  reason  why  it  should  be  paid 
by  those  who  are  driven  by  necessity  or  led  by  their  own  conven- 
ience to  anchor  upon  it,  because  they  are  the  persons  who  really 
derive  benefit  from  it. 

In  considering  the  question,  it  is  necessary  to  bear  in  mind  that 
it  applies  exclusively  to  the  claim  of  a  toll  or  due  for  anchoring  on 
the  high  seas,  and  not  in  any  port  or  haven.  I  mention  this  in 
the  outset,  because  Mr.  Lush,  towards  the  close  of  his  argument, 
contended  that  the  toll  might  be  regarded  as  being  claimed 
in  respect  of  *  a  haven  or  port,  Whitstable  being  a  limb  of  *  217 
Faversham,  one  of  the  Cinque  Ports.  The  claim  had  never 
been  put  upon  this  ground  in  all  the  former  discussions  in  the 
Courts  below ;  and  it  is  clearly  insufficient  to  sustain  it.  Mr. 
'  Lush  admitted  that  the  respondents  were  not  the  owners  of  the 
port,  but  suggested  the  possibility  of  the  lords  of  the  manor  having 
obtained  the  port  by  devolution  from  the  original  owner.  There 
is  no  ground  whatever  for  this  presumption ;  and  even  if  there 
had  been,  the  anchorage  due  is  claimed,  not  in  respect  of  the  own- 
ership of  a  port,  but  as  a  payment  ''  of  right  made  to  the  lord  of 
the  manor."     The  claim  too  is  made  solely  in  his  character  of 
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lord,  and  not  as  the  owner  of  a  fishery,  so  that  no  question  of  com- 
petition between  the  right  of  passage  of  the  public  in  the  highway 
of  the  sea,  and  the  right  of  an  individual  to  have  a  several  fishery 
there,  can  possibly  arise. 

The  question  is  thus  simply  raised,  whether  at  any  period  of  the 
history  of  this  country,  the  Crown  could  have  imposed  upon  the 
subjects  a  toll  for  anchoring  their  vessels  upon  the  high  seas  within 
the  limits  to  which  its  right  to  the  soil  of  the  sea  shore  extends, 
without  any  other  consideration  moving  from  the  Crown,  beyond 
the  permission  to  use  soil  for  this  purpose. 

The  case  of  the  respondents  is  very  shortly  and  distinctly  stated 
by  Lord  Chief  Justice  Erie,  in  his  judgment  in  this  case.  He  says, 
^^  The  soil  of  the  sea  shore,  to  the  extent  of  three  miles  from  the 
beach,  is  vested  in  the  Crown,  and  I  am  not  aware  of  any  rule  of 
law  which  prevents  the  Crown  from  granting  to  a  subject  that 
which  is  vested  in  itself.  If  the  Crown  did  grant  the  soil  of  the 
shore  in  question,  it  may  well  be  that  the  right  of  taking  an  an- 
chorage toll  of  la.  was  granted  with  it." 

With  great  respect  for  the  learned  Chief  Justice,  I  do 
*  218  *  not  think  it  can  be  assumed  as  an  unquestionable  propo- 
sition of  law,  that,  as  between  the  Crown  and  its  subjects, 
the  sea  shore,  to  the  extent  mentioned,  is  the  property  of  the  Crown 
in  such  an  absolute  sense  as  that  a  toll  may  be  imposed  upon  a 
subject  for  the  use  of  it  in  the  regular  course  of  navigation.  In 
stating  the  right  of  the  Crown  in  the  sea  shore,  the  text  writers  in- 
variably confine  it  to  the  soil  between  high  and  low  water  mark. 
The  three  miles  limit  depends  upon  a  rule  of  international  law,  by 
which  every  independent  State  is  considered  to  have  territorial 
property  and  jurisdiction  in  the  seas  which  wash  their  coasts  within 
the  assumed  distance  of  a  cannon-shot  from  the  shore.  Whatever 
power  this  may  impart  with  respect  to  foreigners,  it  may  well  be 
questioned  whether  the  Crown's  ownership  in  the  soil  of  the  sea  to 
this  large  extent  is  of  such  a  character  as  of  itself  to  be  the  foun- 
dation of  a  right  to  compel  the  subjects  of  this  country  to  pay  a  toll 
for  the  use  of  it  in  the  ordinary  course  of  navigation. 

In  the  case  of  The  Mayor  of  Colchester  y.' Brooke^  Lord  Denman, 
in  delivering  the  judgment  of  the  Court  said,  ^^  The  right  of  soil 
in  arms  of  the  sea  and  public  navigable  rivers  which  the  Crown, 
primd  facUj  has,  independently  of  any  owiiership  in  the  adjoining 

M  Q.  B.  839,  874. 
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lauds,,  must  in  all  cases  be  considered  as  subject  to  tbe  public  right 
of  passage,  howeyer  acquired,  and  anj  grantee  of  the  Crown  must 
of  course  take  subject  to  such  right."  Now  if  the  public  possess 
this  paramount  right  of  passage,  it  seems  to  be  rather  inconsistent 
with  such  right  that  they  should  be  compelled  to  make  any  pay- 
ment, however  small,  for  the  liberty  to  exercise  it.  And  the  respon- 
dents must  be  driven  to  contend,  either  that  the  right  in  its 
origin  was  *  not  an  absolute  one,  but  that  the  Crown  might  *  219 
permit  it  only  under  certain  conditions,  or  that  the  right  to 
navigate  does  not  include  in  it  the  power  to  anchor  at  pleasure. 

We  were  properly  told  in  argument,  that  in  considering  the 
question  we  ought  not  to  confine  our  view  to  the  present  time,  but 
should  look  to  the  early  period  of  our  history,  when  the  powers  of 
the  Grown  were  much  more  ample  and  unfettered  than  they  have 
since  been.  But  I  have  searched  in  vain  amongst  the  earlier  au- 
thorities to  find  any  clear  and  distinct  proof  of  the  Crown  ever 
having  claimed  such  atoll  as  that  in  question,  without  giving  some 
benefit  to  the  subject  as  a  consideration  for  it.  Indeed  it  was  ad- 
mitted in  the  argument  for  the  respondents,  that  some  considera- 
tion for  the  right  to  take  anchorage  dues  was  necessary  to  be 
shown ;  but  it  was  said  that  the  mere  use  of  the  soil  of  the  Crown, 
by  casting  an  anchor  upon  it,  was  a  sufficient  consideration.  None 
of  the  authorities  referred  to,  however,  supports  so  wide  a  propo- 
sition. As  far  as  I  can  discover,  a  payment  for  anchorage  has  al- 
ways been  claimed  in  respect  of  a  port  or  harbour,  the  creation  or 
erection  of  which  is  for  the  common  benefit  of  navigation,  and 
eonstitutes  in  itself  a  sufficient  consideration. 

Lord  Hale,  in  enumerating  the  duties  which  arise  from  the  j%i^ 
dominii^  or  franchise  of  a  port,  mentions  '^  anchorage  as  a  presta- 
tion or  toll  for  every  anchor  cast  there.^  It  was  said  by  the  coun- 
sel for  the  respondents,  that  it  appears  from  the  same  high  author- 
ity that  toll  might  be  taken  for  anchorage  in  a  haven.  This  is 
true,  but  apparently  only  where  the  haven  is  within  the  limits  of 
the  franchise  of  a  port.  Hale  describes  a  haven  to  be  ^^  a 
*  place  of  a  large  receipt  and  safe  riding  of  ships,  so  situate  *  220 
and  secured  by  the  land  circumjacent  that  the  vessels  there- 
by ride  and  anchor  safely,  and  are  protected  by  the  adjacent  land 
from  dangerous  and  violent  winds."  ^    But  he  afterwards  uses  the 

^  De  Port.  Mar.  c.  6,  Hargr.  Tracts,  74. 
'  De  Fort  Mar.  c.  2,  Hargr.  Tracts,  46. 
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word  to  denote  a  portion  of  the  p.ort  itself,  as  in  page  54,  where  he 
says, ''  In  the  consideration  of  a  port  there  are  these  two  things 
iuvolved,  viz.  first,  the  consideration  of  the  interest  of  the  soil, 
both  of  the  shore  or  town,  which  is  the  caput  partus,  and  of  the 
soil  of  the  haven  itself  wherein  the  ships  do  ride  and  apply  "  ;  and 
that  the  ownership  of  the  soil  of  a  haven,  unless  it  is  within  a 
port,  will  not  entitle  the  owner  to  take  anchorage,  dues  for  the  use 
of  it,  is  laid  down  ^  in  these  terms  :  "  The  ownership  of  propriety 
is  where  the  king  or  common  person,  by  charter  or  prescription, 
is  the  owner  of  the  soil  of  a  creek  or  haven  where  ships  may  safely 
arrive  and  come  to  the  shore.  This  interest  of  propriety  may,  as 
hath  been  shown,  belong  to  a  subject.  But  he  hath  not  thereby  the 
franchise  of  a  port,  neither  can  he  so  use  or  employ  it,  unless  he 
hath  had  that  liberty  time  out  of  mind  or  by  the  king's  charter." 
And  after  stating  that  the  owner  may  bring  in  his  own  goods  not 
customable,  <&c.,  he  adds,  *'  but  he  may  not  use  it  as  a  public  port, 
nor  take  toll  or  anchorage  there."  Mr.  Justice  Williams  quotes 
this  passage  in  delivering  his  judgment  in  the  Common  Pleas,  and 
says  that  ^^  it  clearly  assumes  that  if  the  owner  had  a  royal  grant 
he  might  take  anchorage."  I  do  not,  however,  understand  this  to 
be  Lord  Hale's  meaning.  It  appears  to  me  that  the  correct  inter- 
pretation of  his  language  is,  that  without  the  king's  grant  or 

charter  a  subject  cannot  have  the  franchise  of  a  port,  and 
*  221    without  having  a  port  he  cannot  *  take  toll  or  anchorage, 

which  are  dues  arising  from  and  incident  to  it. 
The  counsel  for  the  respondents,  in  their  argument  in  support 
of  the  claim,  insisted  strongly  upon  the  analogy  presented  by  the 
right  of  fishing  in  the  sea,  which  primd  facie  all  subjects  of  the 
realm  possess,  and  of  which  they  might  formerly  have  been  de- 
prived by  a  grant  from  the  Crown  to  an  individual  of  an  exclusive 
right  of  fishing.  But,  in  the  first  place,  it  does  not  appear  that 
such  a  right  of  several  fishery  was  ever  granted  in  what  may  be 
called  the  open  sea.  Lord  Hale  states  that  ^^  the  king  may  grant 
fishing  within  a  creek  of  the  sea,  or  in  some  known  precinct,  that 
hath  known  bounds,  though  within  the  main  sea  "  ;  ^  and  again, 
that  "  a  subject  may  by  prescription  have  the  interest  of  fishing  in 
an  arm  of  the  sea,  in  a  creek  or  port  of  the  sea,  or  in  a  certain 
precinct  or  extent  lying  within  the  sea."^    But  even  if  such  a 

*  De  Port  Mar.  c  6,  Hargr.  Tracte,  78. 

'  De  Jur.  Mar.,  Hargr.  Tracts,  17.  *  De  Jur.  Mar.,  Hargr.  Tracts,  18. 
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grant  could  have  been  lawfully  made  so  as  to  extend  beyond  these 
defined  limits,  yet  the  right  of  several  fishery  appears  to  have  been 
always  subservient  to  the  right  of  navigation  ;  and  the  king  could 
not  enable  the  owner  of  a  fishery  to  do  any  thing  which,  though 
within  the  competency  of  an  exclusive  owner,  was  an  obstruction 
to  the  passage  of  ships  upon  Hhe  seas. 

In  ITie  Mat/or  of  Colchester  v.  Brooke^  Mr.  Justice  Goltman  sug- 
gested, that  although  parties  who  wish  to  go  up  a  navigable  river 
are  not  obliged  to  wait  for  a  particular  time  of  the  tide,  yet  it  may 
be  law  that,  if  they  take  the  ground,  they  may  be  liable  to  make  a 
reasonable  payment  to  the  owner  of  the  soil.  This  opinion  is  not 
stated  with  any  positiveness  ;  but  yet  it  may  be  correct  as 
applicable  to  a  navigable  river,  because  *  the  owner  of  the  *  222 
soil  may  have  given  consideration  for  the  payment  by  ren- 
dering the  river  navigable. 

The  necessity  of  discovering  a  quid  pro  quo  for  the  claim  in  this 
case  has  driven  the  respondents  to  contend  that  the  establishment 
of  the  oyster  fishery  belonging  to  the  respondents  being  for  the 
public  benefit,  might  be  considered  to  be  a  sufficient  consideration 
for  the  imposition  of  the  toll  upon  anchorage.  It  is  difficult  to 
understand  how  a  benefit  wholly  unconnected  with  navigation,  and 
not  extending  to  the  public  generally,  can  be  made  the  legal  foun- 
dation for  a  local  payment  from  vessels  anchoring  within  a  par- 
ticular district.  There  is  no  reason  why,  if  good  to  this  extent,  it 
should  not  be  sufficient  for  a  similar  charge  for  all  vessels  casting 
anchor  upon  the  soil  of  the  Crown  in  any  other  part  of  the  seas 
round  this  island. 

I  have  therefore  arrived  at  the  conclusion  that  the  undoubted 
right  of  the  public  freely  to  navigate  the  highway  of  the  sea  can- 
not be  restricted  by  the  imposition  of  any  payment  whatever, 
unless  some  good  consideration  can  be  shown  for  it ;  and  the 
respondents  have  failed  to  establish  any  other  ground  of  title  in 
the  lords  of  the  manor  to  the  anchorage  due  than  the  mere  use  of 
their  soil.  This  I  consider  to  be  wholly  insufficient  to  justify  the 
demand  in  question,  unless  it  can  be  held  that  the  right  of  naviga- 
tion does  not  include  the  right  of  anchoring,  which  can  hardly  be 
seriously  contended. 

I  admit  that  every  intendment  ought  to  be  made  in  favour  of  a 
payment  which  has  been  uninterruptedly  received  time  out  of 
mind,  supposing  it  presumably  capable  of  a  lawful  origin ;  but 
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not  being  able  to  discover  anj  ground  npou  which  this  claim  of  an 

anchorage  dne  could  have  had  a  legal  commencement,  the 

*  223    case  of  The  Mayor,  *  ^c.  of  NoUingham  v.  Lambert  ^  is  an 

authority  for  showing  that  no  length  of  prescription  can 

give  it  validity. 

I  am  therefore  of  opinion  that  the  judgments  of  the  Court  of 
Exchequer  Chamber  and  of  the  Court  of  Common  Pleas  ought  to 
be  reversed,  and  judgment  to  be  entered  for  the  defendant. 

Ordered  that  the  eaid  judgnunte  be  reversed;  and  Judgment  en* 
ieredfar  the  appeUant  (^defendant  m  the  action). 

Lords'  Journals,  3d  March,  1865. 


RALSTON  V.  SMITH. 
1865.    Febnury  20,  8S,  S4. 

Walter  Ralston,  Appellant, 
Thomas  Smith,  Besp^ident.^ 

Patent  Speeifieatum.     Disdaimer.    *^New  Manvfadbnare!^    ^^  He- 
tend.''    6  4  6  Wm.  4,  e.  83. 

The  object  of  the.  5  &  6  Wm.  4,  c  SS,  was  onljr  to  permit  a  disclaimer  to  amend 
the  specification  of  a  patent,  by  remoTing  from  it  something  superflaons,  bol 
not  to  allow  the  introduction  of  that  which  would  convert  a  description,  in 
itself  unintelligible  or  impracticable,  into  a  practicable  description  of  a  useful 
inyendon. 

The  words  *^  not  bdng  such  a  disclaimer  as  shall  extend  the  exdusiye  right,''  do 
not  mean  in  the  ordinaiy  sense  of  the  word  ^  extend,**  merelj  adding  to  or  en- 
laiging  the  original  specification,  but  are  also  intended  to  describe,  so  confining 
and  restricting  its  expressions  as  substantially  to  amount  to  a  statement  of 
something  new. 

It  is  not  every  useful  discovery  that  can  be  made  the  subject  of  a  patent,  but  the 
words  ^  new  mannfiicture,*'  in  the  Statute  21  J.  1,  c.  3,  will  comprehend  not 
only  a  production,  but  the  means  of  producing  it 

R.  took  out  a  patent  for  **  improvements  in  embossing  and  finishing  woven  fiib- 
rics,  and  in  the  machinery  and  apparatus  employed  therein."  In  his  specifica- 
tion he  said,  "  I  employ  a  roller  of  metal,  wood,  or  other  suitable  material,  and 
groove,  flute,  engrave,  mill,  or  otherwise  indent  upon  it  any  desired  de- 

^  Willes,  111.  *  Simpson  v.  HoUiday,  Law  Bep.  1  H.  L.  317. 
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Bgn  " ;  he  caused  this  *  roller  to  revolve  with  a  bowl  at  aneqaal  velocities,  *  224 
moving  the  fitbric  tnuisverseljr  when*fed  into  the  machine,  and  by  these 
means  he  proposed  to  calender  or  finish,  and  to  emboss  the  fabric  by  one  pro- 
cess instead  of  two,  as  then  practised.  He  afterwards  entered  a  *'  disclaimer,'' 
in  which  he  disclaimed  the  words  in  the  title,  **  and  in  the  machinery  or  appa- 
ratus employed  therein,"  disclaimed  the  word  **  wood  "  from  the  description  of 
the  roller,  and  restricted  the  grooves  or  Antes  on  the  roller  to  those  of  a  cir- 
cular kind.  Any  other  grooves  would  not  only  no|  produce  the  desired  effect 
on  the  fabric,  but  would  destroy  it :  — 

Hddj  that  the  original  specification  road  with  the  disclaimer  did  not  describe  any- 
thing which  could  properly  be  the  subject  of  a  patent  such  as  he  had  taken  out. 

Hddj  also,  that  the  disclumer  hero  extended  the  exclusive  right,  and  so  had  done 
what  the  statute  did  not  intend  to  allow,  and  consequently  was  bad,  and  the 
patent  could  not  be  supported. 

One  object  of  the  invention  was  to  enable  the  operations  of  calendering  and  em- 
bossing to  be  done  at  one  and  the  same  time.  Qucare.  Whether  looking  at 
the  &ctB  of  the  case,  the  patent  (supposing  the  specification  and  disclaimer  had 
been  corroct)  might  not  have  been  maintained  if  it  had  been  taken  out  for  a 
new  mode  of  using  the  machinery  and  apparatus  employed  in  embossing  and 
finishing  woven  &brics.^ 

This  was  an  action  brought  in  the  Court  of  Common  Pleas  for 
the  infringement  of  a  patent  granted  to  the  plaintiff,  on  the  23d 
November,  1858,  for  ^^  improvements  in  embossing  and  finishing 
woven  fabrics,  and  in  the  machinery  or  apparatus  employed  there- 
in." • 

The  specification  contained  the  following  description  :  ^^  I  employ 
a  roller  of  metal,  wood,  or  other  suitable  material,  and  groove, 
flute,  engrave,  mill,  or  otherwise  indent  upon  it  any  desired  de- 
sign, and  cause  it  to  revolve  with  a  bowl  or  bowls  of  paper  or 
other  substance,  and  by  means  of  gearing,  well  known  to  mechan- 
ics, I  give  the  circumference  of  the  pattern  roller  a  quicker 
*  motion  than  the  circumference  of  one  of  the  bowls,  so  as  *  225 
to  obtain  a  frictional  action  upon  the  surface  of  the  fabric, 
as  well  as  pressure,  so  that  if  the  fabric  is  moved  transversely  when 
fed  to  the  machine,  an  indefinite  number  of  watering  patterns 
may  be  given  to  the  fabric  at  one  operation  or  passage  ;  but  if  two 
operations  be  given,  moire  antique  or  other  varieties  may  be  ob- 
tained, which  can  be  still  further  varied,  as  directed,  according  to 
the  number  of  times  the  fabric  is  allowed  to  pass  througti  the 
machine. 

^  See  &e  observations  of  Lord  Chief  Justice  Abbott,  The  King  v.  Wheeler,  2 
B.  k  Aid.  860. 
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« 

'  "  In  addition  to  the  variety  of  the  pattern,  a  bright  finish  or 
lustre  is  given  to  the  fabric  by  means  of  the  friction  or  rubbing 
action  of  the  two  surfaces  of  the  roller  and  the  bowl. 

^*  I  also  obtain  the  same  result  by  reversing  the  arrangement, 
and  causing  the  circumference  of  the  bowl  to  move  quicker  than 
the  circumference  of  the  roller,  so  as  to  obtain  a  similar  frictional 
or  rubbing  action,  the  gearing  being  simply  required  to  be  adapted 
for  tlie  purpose. 

'^  It  is  well  known  that  for  calendering  purposes  plain  or  pol- 
ished rollers  have  necessarily  been  driven  at  a  greater  speed  than 
the  bowl  or  bowls,  but  hitherto  it  has  not  been  considered  practi- 
cable to  'give  pattern  rollers  the  same  relative  movement. 

^'  I  claim  as  my  invention,  and  which,  to  the  best  of  my  knowl- 
edge and  belief  has  not  hitherto  been  used  within  the  realm,  the 
employment  of  grooved,  fluted,  engraved,  milled,  or  otherwise  in- 
dented rollers  of  metal,  wood,  or  other  suitable  material,  driven  at 
a  greater  speed  than  the  bowl  or  bowls  connected  with  them,  so  as 
to  exert  a  rubbing  or  friction  upon  the  fabric  submitted  to  their 
action,  and  thereby  produce  an.  indefinite  variety  of  pattern, 
as  well  as  a  bright  finish  or  lustre,  and  also  reversing 
*  226  *  the  operation  by  giving  the  bowls  a  quicker  motion  than 
the  pattern  roller." 

On  the  28th  January,  1860,  Mr.  Ralston  filed  a  "  disclaimer," 
in  which  he  said,  *'  I  disclaim  the  latter  portion  of  the  words  of 
the  title,  ^  and  in  the  machinery  or  apparatus  employed  therein,' 
so  that  the  title  shall  henceforth  be  in  these  words :  ^  Improvements 
in  embossing  and  finishing  woven  fabrics.'  And  I  disclaim  the 
use  of  any  pattern  rollers  in  performing  my  invention  except  those 
which  are  made  of  metal  or  other  suitable  material,  and  have  cir- 
cular grooves,  flutes,  or  indentations  made  around  their  surfaces. 
I  disclaim  the  use  of  any  other  description  of  design  upon  the  sur- 
face of  such  rollers,  except  such  circular  grooves,  flutings,  or  in- 
dentations as  aforesaid.  Also  I  disclaim  the  production  of  water- 
ing patterns  upon  a  fabric  at  one  operation  or  passage  of  it  be- 
tween a  pattern  roller  and  a  bowl,  against  which  it  works,  except 
when  the  grooves,  flutes  or  indentations  around  the  surface  of  such 
roUei^  are  as  numerous  as  the  warp  threads  in  the  fabric  to  be 
operated  upon,  or  nearly  so.  And  I  disclaim  all  parts  of  the  de- 
scription of  my  said  invention  contained  in  my  said  specification 
which  are  not  contained  in  the  said  description  as  hereby  altered,. 
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and  I  hereby  alter  such  description ,  and  that  the  same  shall  hence- 
forth describe  the  undisclaimed  parts  of  the  said  invention  in  these 
words,"  Ac. 

''  I  employ  a  roller  of  hard  metal  or  other  suitable  material,  and 
make  grooves,  flutes,  or  indentations  around  it,  and  cause  it  to  Re- 
volve with  a  bowl  or  bowls  of  paper,  or  other  suitable  substance, 
and  by  means  of  gearing  well  known  to  mechanics,  I  give  the  cir- 
cumference of  the  pattern  roller  a  quicker  motion  than  the  cir- 
cumference of  one  of  the  bowls,  so  as  to  obtain  a  frictional  action 
upon  the  surface  of  the  fabric,  as  well  as  pressure.    If  the 

*  grooves,  flutes,  or  indentations  around  the  roller  are  as  *  227 
numerous  as  the  warp  threads  in  the  fabric  to  be  operated 

upon,  or  nearly  so,  or  if  the  fabric  has  already  passed  through  be- 
tween the  roller  and  the  bowl,  and  the  fabric  has  slight  transverse 
motions  given  to  it  when  fed  into  the  machine,  an  indefinite  num- 
ber of  watering  patterns  may  be  given  to  the  fabric  at  one  opera- 
tion or  passage.  If  further  operations  be  given,  varying  the  ex- 
tent of  the  transverse  motions,  moire  antique,  or  other  varieties 
may  be  obtained,  which  can  be  further  varied  as  desired,  accord- 
ing to  the  number  of  times  the  fabric  is  allowed  to  pass  through 
tlie  machine.  In  addition  to  the  variety  of  patterns,  a  bright  finish 
or  lustre  is  given  to  the  fabric  by  means  of  the  friction  or  rubbing 
action  of  the  surface  of  the  roller.  I  may  also  obtain  the  same 
result  by  reversing  the  arrangement,  and  causing  the  circumfer- 
ence of  the  bowl  to  move  quicker  than  the  circumference  of  the 
roller,  so  as  to  obtain  a  similar  frictional  or  rubbing  action  by  rub- 
bing the  surface  of  the  fabric  against  the  roller,  the  gearing  being 
simply  required  to  be  adapted  for  the  purpose.  It  is  well  known 
that  for  calendering  purposes  plain  or  polished  rollers  have  neces- 
sarily been  driven  at  a  greater  speed  than  the  bowl  or  bowls,  but 
hitherto  it  has  not  been  considered  practicable  to  give  pattern  rollers 
the  same  relative  movement  so  as  to  obtain  any  beneficial  result. 

'^Having  thus  fully  described,  &c.,  I  claim  as  my  invention  the 
employment  of  grooved,  fluted,  or  indented  rollers  of  hard  metal, 
or  other  suitable  material,  driven  at  a  greater  speed  than  the  bowl 
or  bowls  connected  with  them,  so  as  to  exert  a  rubbing  or  friction 
upon  the  fabric  submitted  to  their  action,  and  thereby  produce  an 
indefinite  variety  of  pattern,  as  well  as  a  bright  finish  or 

*  lustre,  and  also  reversing  the  operation  by  giving  the  *  228 
boyl  a  quicker  motion  than  the  pattern  roller." 
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The  defendant  pleaded  six  pleas.  1.  Not  guiltj.  2.  That  the 
plaintiff  was  not  the  true  and  first  inventor  of  the  invention  men- 
tioned in  the  declaration,  and  not  disclaimed.  8.  That  the  sup- 
posed invention  mentioned,  and  not  disclaimed,  was  not  a  new  in- 
vention. 4.  That  the  plaintiff  did  not,  within  the  time,  &c.  give 
a  proper  description  of  the  invention.  5.  That  the  disclaimer  ex- 
tended the  exclusive  right,  &c.  6.  That  the  privilege  in  the  dec- 
laration mentioned,  and  not  disclaimed,  was  not  for  the  sole  work- 
ing and  making  of  any  manner  of  manufacture.  The  plaintiff 
took  issue  on  all  these  pleas.  The  case  was  tried  before  Lord 
Chief  Justice  Erie  in  June,  1860. 

The  plaintiff  was  examined,  and  said,  ^'  I  am  an  engraver  and 
calico  printer.  Before  mj  patent,  there  was  a  known  process 
called  ^  calendering,'  effected  bj  a  pair  of  rollers,  or  a  roller  and  a 
bowl,  the  cloth  passing  between  the  two ;  the  roller  and  bowl 
moved  at  different  surface  speeds  for  glazing  purposes  only  ;  that 
is,  when  there  was  a  gloss  to  be  produced  on  the  surface  of  the 
cloth,  there  was  a  different  surface  speed  ;  the  surface  of  the 
roller  produced  a  sort  of  frictional  effect  upon  the  surface  of  the 
cloth.  There  were  other  processes  for  finishing  cloth  for  emboss- 
ing, such  as  produced  watery  appearances.  For  embossing,  a 
roller  and  a  bowl  were  used,  and  the  roller  was  engraved.  The 
bowls  were  made  of  paper,  made  very  hard  by  pressure ;  the  roller 
turned  the  bowl  without  any  gearing ;  the  surface  speed  of  both 
was  the  same.  For  calendering,  to  produce  a  glossy  surface,  there 
was  gearing ;  the  relative  motions  of  the  roller  and  the  bowl  could 
be  varied  by  alterations  in  the  gearing,  by  altering  the  rela- 
*  229  tive  sizes  of  the  wheels,  and  the  numbers  *  of  their  teeth. 
I  had  been  employed  as  an  engraver,  in  engraving  rollers 
for  calico  printers  and  embossers,  and  it  happened  to  me  once  that 
after  sending  a  person  an  engraved  roller,  complaint  was  made 
about  the  effect  of  it  in  embossing,  that  I  had  set  it  too  sharp,  and 
that  it  cut  the  cloth.  I  altered  it,  and  made  the  flutings  or  pro- 
jecting surface  shallower.  After  I  had  made  this  alteration,  and 
sent  it  back,  the  purchaser  of  the  roller  came  to  me  again,  and 
also  sent  it  back,  stating  that  it  had  lost  its  lustre.  The  projecting 
lines  were  too  flat  upon  the  surface.  In  embossing  in  this  way, 
the  cloths  are  generally  calendered  before  they  are  embossed.  To 
have  a  high  gloss  this  must  be  done.  I  altered  the  roller,  and  put 
some  cloth  in  it.    In  going  through  the  regular  calendering  pro- 
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cess,  I  made  a  slip  and  very  nearly  cut  my  hand.  When  I  took 
tlie  bit  out,  it  had  a  particular  effect.  I  made  no  other  experi- 
ments then.''  He  described  as  the  result  of  subsequent  experi- 
ments, that  he  found  he  could  produce  watering  patterns  as  well 
as  the  effect  of  embossing  by  one  and  the  same  operation.  He 
added  —  ^^  In  performing  my  invention,  if  a  slight  lateral  motion 
is  given  to  the  cloth  as  it  goes  into  the  machine,  that  produces  the 
watery  effect ;  a  larger  extent  of  motion  produces  the  moire  an- 
tique ;  the  chief  difference  is  the  size  of  the  pattern  ;  there  is  an 
endless  variety.  In  working  with  the  roller  and  the  bowl,  accord- 
ing to  my  invention,  I  give  the  roller  a  greater  surface  speed ; 
that  enables  me  to  produce  the  glossiness  upon  the  surface  of  the 
doth,  and  at  the  same  time  to  produce  the  pattern.  Some  time 
afler  I  had  produced  my  specification,  I  found  that  there  were 
8ome  descriptions  of  patterns  upon  rollers  that  could  not  be  used 
in  this  way,  and  I  put  in  a  disclaimer.  There  were  some 
descriptions  of  *  wooden  rollers  that  would  not  do,  and  *  230 
therefore  I  confined  my  claim  to  metal  only.  In  perform- 
ing my  invention  with  my  roller,  I  have  in  the  pattern  roller 
made  circular  indentations ;  round  longitudinal  indentations  will 
not  do." 

On  cross-examination,  the  plaintiff  said,  ^^  My  first  model  had 
circular  grooves,  complete  circles  round  the  cylinder,  in  endless 
lines  ;  each  circle  complete  in  itself.  Separate  rings,  not  a  spiral. 
I  made  no  roller  but  with  circular  lines,  or  what  I  term  endless 
lines,  separate  circles,  each  circle  complete  in  itself.  Separate 
rings  not  a  spiral.  For  the  purposes  of  my  patent,  I  did  not  use 
any  thing  but  circular  grooves  or  ringed  grooves  for  embossing ; 
for  the  purpose  of  my  patent  I  had  not  used  any  but  circular 
grooves  up  to  the  time  of  my  specification ;  they  were  circular 
grooves  or  separate  rings,  with  differences  in  the  width  of  the 
grooves.  I  made  them  by  milling  or  by  engraving.  There  is  no 
new  machinery  used  in  giving  this  difference  of  surface  velocity  to 
▼hat  was  known  before.  Circular  grooves  were  used  for  emboss- 
iog ;  there  is  nothing  new  in  circular  grooves  themselves.  I  do 
not  know  that  I  had  observed  that  they  were  used  in  varying 
ratios  to  the  number  of  warps  in  the  material.  The  first  that  I 
Qsed  was  much  the  same  sort  of  thing  as  had  been  used  before,  in 
proportion  to  the  number  of  grooves.  The  giving  a  slight  lateral 
motion  to  produce  a  slight  lateral  effect  was  a  thing  that  had  been 
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done,  and  was  well  known  before  in  creeling  cloths ;  that  gave 

what  is  called  the  watered  surface.    The  moire  antique  was  never 

done  before  upon  cotton,  but  upon  silks." 

^^Some  descriptions  of  rollers  mentioned  in  my  specification 

would  not  succeed  in  the  material.    The  patent  included 

*  231    wood.    I  disclaimed  it,  and  confined  it  to  metal.     *  I  do 

not  know  that  anybody  informed  me  that  I  should  limit  my 
invention  to  rollers  with  circular  grooves,  and  that  other  patterns 
would  not  do :  I  discovered  that  myself.  ISo  material  besides 
metal  will  beneficially  answer  the  purpose  of  the  roller  for  what  I 
call  my  invention.  Other  things  besides  paper  .will  do  for  the 
bowls.  Wood  will ;  leather  would ;  so  would  glass,  but  not  every 
material." 

In  re-examination,  he  said  he  had  never  before  known  calender- 
ing and  embossing  produced  by  a  single  operation.  '^  I  had 
known  transverse  motions  given  in  passing  two  pieces  together 
through  the  rollers  in  this  way.  I  say  that  I  have  known  it  done  in 
this  way  when  the  metal  roller  went  at  the  same  velocity  as  the 
bowl,  but  I  have  never  known  it  applied  when  the  velocity  was 
difierent." 

At  the  close  of  the  case,  the  counsel  for  the  defendant  objected 
that  the  alleged  invention  was  a  mere  application  of  old  processes, 
and  not  the  subject  of  a  patent.  2.  That  the  specification  did  not 
describe  any  invention,  and  the  process  described  was  impracti- 
cable. 3.  That  at  the  date  of  the  specification,  the  plaintiff  had 
not  invented  what  he  now  claimed  as  his  invention.  4.  That  that 
disclaimer  was  void,  because  it  departed  from  the  specification, 
and  also  because  it  stated  that  the  rollers  might  ^^be  made  of 
metal  or  other  suitable  material,"  without  giving  any  critierion  of 
suitability.  5.  That  the  claim  as  it  now  stood  was  as  extensive  as 
in  the  original  specification,  and  was  too  large,  and  therefore  bad. 
6.  That  the  specification,  as  altered,  did  not  state  whether  the  pro- 
duction of  watering  patterns  was  claimed.  7.  That  the  disclaimer 
confined  the  claim  to  the  use  of  rollers  with  rings,  and  as  the  de- 
fendant has  used  spirals  only,  he  had  not  infringed  the 

*  232    plaintiff's  patent.    A  *  verdict  was  given  for  the  plaintiff, 

subject  to  leave  to  move. 
A  rule  was  accordingly  obtained,  and  the  cause  was  heard  in 
the  Court  of  Common  Pleas,  and  judgment  was  entered  for  the 
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defendant.^      In   the  Exchequer  Chamber,  this   judgment  was 
altered,  so  far  as  to  enter  a  yerdict  for  the  plaintiff,  on  the  plea  of 
not  guiltj.^    In  all  other  respects  it  was  affirmed. 
The  case  was  then  brought  up  to  this  House. 

Mr.  Hindmarch  (^Mr.  Bovill  was  with  him),  for  the  appellant.  — 
Taking  the  disclaimer  and  the  specification  together,  there  is 
amply  sufficient  to  justify  the  grant  of  a  patent.  The  invention 
was  a  great  saving  in  time,  and  was  productive  of  a  very  beneficial 
effect  on  the  fabric.  The  effect  indeed  was  so  wonderful,  that 
some  of  the  cotton  manufactures  exported  to  Brazil,  were  there 
refused  admission  as  cotton,  and  the  duty  demanded  was  that 
levied  upon  silk  fabrics.  It  was  useful  and  new.  In  some  re- 
spects the  specification  was  defective.  It  appeared  to  claim  more 
than  the  plaintiff  intended,  and  therefore  he  corrected  it  by  a  dis- 
claimer. Thus  in  the  first  instance  it  was  described  as  a  patent 
for  *' improvements  in  embossing  and  finishing  woven  fabrics,  and 
in  the  machinery  or  apparatus  employed  therein."  Now  in  truth 
he  did  not  claim  any  thing  in  the  machinery,  but  only  in  the  use 
of  the  machinery,  and  therefore  he  disclaimed  the  latter  part  of 
the  title.  Then  he  disclaimed  wooden  rollers,  for  though  some 
woods  might  be  hard  enough  to  be  so  used,  others  were  too  soft, 
and  so  he  excluded  wood  altogether.  Then  he  disclaimed 
the  use  •  of  all  designs,  except  those  of  circular  grooves,  *  233 
flutings,  and  indentations,  and  then  he  more  specifically  de- 
scribed the  process  of  producing  watering  patterns  upon  his  fab- 
rics. In  this  way  he  cleared  away  what  had  been  inexactly  ex- 
pressed in  his  specification,  and  confined  his  claim  to  what  was  his 
real  invention.  So  far  from  extending,  the  disclaimer  limited,  re- 
stricted, and  exactly  defined  the  claim  of  the  patentee. 

The  plaintiff  discovered  that  by  a  previously  unknown  mode  of 
using  known  machinery,  two  effects  might  be  produced  by  one 
operation  or  process  instead  of  two.  That  was  a  valuable  discov- 
ery, and  within  the  principle  of  Booth  v.  Kennard^  was  properly 
the  subject  of  a  patent.  In  Steiner  v.  Heald^^  by  the  application  of 
hot  water  to  fresh  madder,  a  dye  had  been  produced,  but  it  left  a 
large  residuum  of  the  material,  which  was  called  "  spent  madder," 
and  which  could  not  be  turned  to  any  useful  purpose.     By  com- 

'  9  C.  B.  N.  S.  117.  »  1  H.  &  N.  527. 

■  11  C.  B.  N.  S.  471.  *  2  Car.  &  K.  1022,  6  Exch.  607. 
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bining  acid  with  the  hot  water,  a  better  sort  of  dye  was  produced 
from  fresh  madder,  and  that  left  no  residuum ;  the  patentee  ap- 
plied this  new  process  to  the  spent  madder  of  the  old  process,  and 
obtained  the  best  sort  of  dje  from  it.  In  that  case  it  was  held 
t^at  it  could  not  be  treated  as  a  mere  matter  of  law,  but  was  a 
matter  of  fact  for  a  jury,  whether  the  patentee's  invention  was  a 
new  manufacture.  That  rule  ought  to  be  applied  here.  And  in 
Seed  Y.  lEgginB  ^  in  this  House  it  was  determined  that  where  the 
question  of  novelty  depends  not  merely  on  the  construction  of  the 
specification,  but  on  other  circumstances,  such  as  tlie  similitude 

or  difference  between  two  machines,  it  must  be  submitted 
*  284    to  a  jury  as  a  mixed  question  of  law  and  fact.     *  SQIm 

▼.  T7ie  London  Gas  Company^  does  not  apply  here,  for 
there  the  facts  had  all  been  left  to  the  jury,  and  the  judgment  of 
the  Court  was  founded  on  the  finding  of  the  facts.  And  in  Betts 
y.  Menzies,^  this  House  would  not  determine  on  the  construction 
of  the  patent  as  a  mere  matter  of  law,  although  there  the  essence 
of  the  invention  consisted  in  the  particular  description  of  metal 
intended  to  be  used. 
The  disclaimer  here  is  warranted  by  the  6  <&  7  Wm.  4,  c.  83. 

Mr,  Cfrove  (^Mr.  Aston  was  with  liim),  for  the  respondent.  —  It 
may  be  admitted  that  if  a  patentee  claims  for  the  use  of  three  pro- 
cesses, one  of  them  being  undoubtedly  new,  and  his  own  invention, 
he  may  disclaim  the  other  two,  and  the  patent  will  be  good,  but 
wdere  his  claim  is  only  for  tlie  use  of  a  known  machine  to  a 
known  fabric,  and  he  describes  a  general  mode  of  use,  and  tliere 
is  but  one  particular  mode  of  use  which  is  good,  his  disclaimer  of 
all  others  is  in  fact  the  claim  of  a  new  invention. 

The  plaintiff  himself  says,  in  his  examination  in  chief,  ^^  Some 
time  after  I  had  filed  my  specification,  I  found  that  there  were 
some  descriptions  of  patterns  upon  rollers  which  could  not  be 
used  in  this  way,  and  I  put  in  a  disclaimer."  Here  is  a  dbtinct 
acknowledgment  that  he  had  claimed  for  and  described  some- 
thing impracticable.  It  was  the  same  with  the  wooden  rollers, 
which  were  stated  in  his  specification,  but  were  now  disclaimed. 
He  saw  an  e£fect  produced,  but  did  not  understand  how,  and 
he  misled  other  people  as  to  the  means.  That  was  the  case 
also  with  respect  to  the  engravings  on  the  rollers.    He  has  now 

>  8H.L.C«s.^<X  'ftlL&N.MS.  MO  H.  L.  Caa.  117. 
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found  out  that  longitudinal  indentations  *  will  not  do.  *  285 
Again,  in  the  disclaimer  there  is  a  statement  that  the  pro- 
daction  of  watering  patterns  between  a  roller  and  a  bowl  cannot 
be  obtained  except  when  the  grooves,  flutes,  or  indentations 
around  the  surface  of  the  roller  are  as  numerous  as  the  waxp 
threads  iu  the  fabric.  This  had  not  been  hinted  at  in  the  specifi- 
cation, and  it  was  therefore  in  substance  a  new  statement  of  a  new 
discovery.  It  is  impossible  to  deny  that  all  these  matters  show 
the  disclaimer  to  be  the  specification,  and  the  patent  originally 
taken  out  to  have  been  valueless,  because  it  introduced  no  novelty 
in  manufacturing,  and  the  specification  was  utterly  unintelligible, 
or  entirely  wrong.  The  disclaimer  is,  by  law,  something  intended 
to  explain  and  qualify  a  specification  ill  expressed  but  not  bad ; 
but  it  is  bad  if  it  does  not  show  a  new  and  useful  invention.  It 
did  not  fulfil  that  requirement  in  this  instance.  What  has  been 
done  here,  is  no  compliance  with  the  law,  and  the  patent  is  bad. 
In  HUU  V.  The  London  Ga%  Company^  the  statement  of  Crolls 
that  he  applied  oxides  for  the  purification  of  gas,  did  not  prevent 
Hills  from  obtaining  a  patent,  for  Hills  specified  what  was  the 
oxide  required  for  that  purpose,  it  being  perfectly  manifest  that 
many  of  the  oxides  were  incapable  of  effecting  it.  The  descrip- 
tion of  spirals  in  this  instance  is  as  vague  as  that  of  oxides  in  that 
ease ;  and  spirals  themselves  will  not  effect  the  purpose,  unless 
thej  are  so  close  as  to  be  virtually  circular.  There  must  be  a 
good  invention  and  specification  for  the  disclaimer  to  operate 
upon.  The  disclaimer  cannot  otherwise  be  good.  The  alteration 
must  be  in  the  nature  of  excision,  cutting  out  what  is  needless, 
not  giving  new  directions,  and  new  imports  to  words  already  used. 
In  this  disclaimer,  the  statement  that  the  circular  grooves 
must  be  as  numerous  as  the  threads  is  altogether  *new.  *286 
It  is  not  the  correction  of  an  old  description.  The  specifi- 
cation did  not  give  proper  information  ;  it  did  not  inform,  but  mis- 
led. The  disclaimer  does  not  correct  its  errors.  It  creates  some- 
thing new :  and  even  the  amended  specification  is  defective. 

In  Turner  v.  Winter^  the  claim  was  for  the  use  of  a  ^'  fossil 
salt"  or  a  ^*  marine  salt,"  but  there  was  no  clear  statement  as  to 
what  salt  was  meant,  and  there,  on  account  of  this  ambiguity,  the 
patent  was  held  to  be  bad.     So  in  Steven*  v.  Keating^  in  a  patent 

*  5  H.  &  N,  812.  »  2  Wcbet  Pat  Cas.  172,  2  Phill.  8S3. 

M  T.  a  602, 1  Webst  Pat  Gas.  77. 
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for  the  composition  of  a  cement,  the  ingredients  and  qualities  not 
being  plainly  and  properly  stated,  the  claim  of  a  patent  was  disal- 
lowed, 

Now  as  to  the  5th  plea.  The  invention  here  claimed  is  not  the  sub- 
jept  matter  of  a  patent.  Tho  mode  of  producing  embossed  patterns 
was  known  ;  the  use  of  circular  grooves  for  such  a  purpose  was 
known  ;  the  employment  of  a  difference  of  velocity  was  known, 
and  in  the  specification  there  was  no  intelligible  description  of 
what  was  the  amount  of  the  required  inequality  in  the  velocity. 
[The  Lord  Chancellor.  —  Was  it  not  new  that  changing  the 
velocity  of  the  same  roller  and  bowl  would  do  two  things  at  one 
instead  of  two  operations  ?]  That  is  not  a  new  manufacture. 
So  that,  though,  as  in  Crane  v.  Price^  producing  from  things  and 
modes  already  known,  more  economicid  and  better  results  to  the 
public,  has  been  held  to  be  good  for  a  patent,  yet  that  was  because 
a  new  or  improved  manufacture,  namely,  iron  of  a  superior  kind, 
was  produced.  But  even  the  rule  which  that  case  seems  to 
•  237  lay  down  was  restricted  in  its  operation  •  in  the  Patent 
Bottle  Envelope  Company  v.  Seymer^  where  it  was  held  that 
the  application  of  a  well-known  tool  to  work  previously  untried 
materials,  or  to  produce  new  forms,  is  not  the  subject  matter  of  a 
Tifttant. 

ad  again,  in  Morton  v.  Mahon^  the  application  of  a  known 
lie,  double  angle  iron,  to  the  joints  of  telescope  gas  holders, 
lad  of  two  pieces  of  single  angle  iron  riveted  together,  was 
not  to  be  a  good  ground  for  a  patent,  for  that  was  a  mere 
form  of  applying  known  things,  and  no  new  manufacture  was 
:uced.  So  in  Brook  v.  Aitan*  the  application  of  old  machinery 
ool  and  hair,  to  which  it  had  not  before  been  applied,  in  order 
reduce  the  same  results  with  them  as  had  already  been  pro- 
id  on  cotton  and  linen,  was  held  not  to  be  the  subject  of  a  pat- 
That  is  a  question  for  the  Court,  not  for  the  jury. 
L  Bettt  V.  MmzUi^  this  House  declared  that  it  will  look  at  the 
le  case  and  determine  whether  there  had  been  presented  to  the 
ic  a  new  manufacture  such  as  within  the  rules  of  the  law  can 
titiite  a  valid  ground  for  the  claim  of  a  patent.  So  looking 
,  there  can  be  no  doubt  that,  in  this  case,  no  new  manufacture 
been  produced. 

Scott,  N.  R.  338,  1  Webst.  P«t  Cas.  409.  '  6  C.  B.  H.  S.  1«<. 

K  C.  B.  N.  S.  *37.  •  8  Ellis  &  B.  178.  *  10  H.  L.  Cas.  117. 
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Mr.  Sindmarchj  in  reply.  —  The  claim  of  the  plaintiff  is  not  for 
anj  part  of  the  machinery,  but  for  a  new  application  of  it,  by 
▼hich  a  valuable  result  is  produced.  *  That  is  sufficient  to  sustain 
a  patent ;  and  the  finding  here  affirms  the  novelty  and  utility  of 
the  plaintiff's  claim.  If  the  verdict  was  unsatisfactory  there 
ought  to  have  been  a  new  trial,  but  as  *  the  record  now  *  238 
stands  there  is  a  clear  finding  of  novelty,  and  there  is 
nothing  to  warrant  an  entry  of  judgment  for  the  defendant. 

Febroary  24. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  the 
questions  which  are  raised  by  this  appeal  are  subjects  of  some 
nicety,  and  it  is  therefore  right  that  the  grounds  of  your  Lord- 
ships' judgment  should  be  very  distinctly  stated. 

I  will  call  your  attention  first  to  the  issues  raised  on  the  record 
in  the  action  below.  The  first  plea  of  Not  Guilty  raised  the  ques- 
ti(fti  of  infringement  of  the  plaintifi^s  patent.  The  second  plea  al- 
leged that  the  plaintiff  was  not  the  true  and  first  inventor  of  the 
supposed  invention.  The  third  issue  was,  that  the  invention  in 
the  declaration  mentioned  and  not  disclaimed  (that  would  be  the 
invention  as  it  stands  in  the  amended  specification)  was  not  at  the 
time  of  the  making  of  the  letters  patent  a  new  invention.  Then 
those  issues  have  all  been  found  in  favour  of  the  plaintiff,  and  the 
findings  are  not  sought  to  be  disturbed  by  the  defendant. 

The  fourth  issue  amounts,  when  stated  in  a  few  words,  to  an  al- 
legation that  the  invention  of  the  plaintiff  has  not  been  sufficiently 
and  adequately  described  in  the  amended  specification,  that  is  in 
the  specification  made  after  the  application  of  the  disclaimer  to 
the  original  specification. 

The  fifth  issue  raises  the  question  whether  the  disclaimer  was 
warranted  by  the  statute.  That  undoubtedly  is,  if  not  the  most 
material,  certainly  one  of  the  most  material  questions  before  the 
House. 

The   sixth    issue  was,  that    the    invention  or  the    privilege 
or  patent  secured  by  the  letters  patent,  was  not  ^^any 
*  manner  of  manufacture  "  within  the  meaning  of  those    *  239 
words  contained  in  the  Statute  of  James,  as  they  have  been 
subsequently  construed  by  decisions. 

Your  Lordships  therefore  have  to  try  three  questions :  the  suf- 
ficiency of  the  description  contained  in  the  amended  specification ; 
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the  legality  of  the  disclaimer ;  and  the  fact  whether  the  alleged 
invention  is  a  new  manufactare  within  the  statute. 

Now  undoubtedly  the  last  issue  is  one  which  if  found  in  favour 
of  the  defendant  would  almost  supersede  the  necessity  of  consid- 
ering the  others,  but  as  there  are  independent  issues  upon  these 
pleas,  it  will  be  requisite  to  consider  all  the  three. 

Before  I  come  to  those  three  questions  it  is  necessary,  in  order 
to  render  intelligible  what  I  shall  have  to  submit  to  your  Lord- 
ships,  that  I  should  describe  in  as  few  words  as  I  can  the  state  of 
knowledge  upon  this  subject  antecedently  to  the  plaintiff's  patent ; 
and  what  the  plaintiff^s  patent  appears  to  be  as  it  is  found  in  the 
amended  or  corrected  specification.  Antecedently  to  the  plaintiff's 
patent,  machines  constructed  of  a  roller  revolving  on  a  bowl  were 
perfectly  well  known,  as  applied  to  the  purpose  of  calendering, 
that  is,  to  the  purpose  of  giving  a  brilliant  gloss  or  finish  to  the 
surface  of  any  linen  or  cotton  fabric,  or  fabrics  composed  partly  of 
silk  and  partly  of  cotton.  It  was  also  found  that  the  brilliant 
finish  or  gloss  was  greatly  increased  if  gearing  was  applied  to  the 
machines  so  constructed,  and  the  gearing  was  arranged  in  such  a 
manner  as  to  produce  a  differential  velocity  in  the  revolution  of 
the  roller  and  the  revolution  of  the  bowl.  That  if  one  bowl  was 
made  to  revolve  on  the  same  roller  at  a  greater  amount  of  velocity, 
the  effect  was  that  a  more  perfect  finish  or  more  brilliant  gloss 
was  given  to  the  face  of  the  fabric.  There  was  also  known 
♦240  *  and  used  antecedently  to  the  plaintiff's  patent,  another 
machine  which  was  similarly  constructed,  of  an  engraved 
roller  and  a  bowl,  and  which  was  used  for  the  purpose  of  impress- 
ing figures,  patterns,  or  devices  upon  the  surface  of  fabrics  of  the 
descriptions  I  have  mentioned. 

It  also  appears  that  attempts  had  been  made  to  unite  the  two, 
that  is,  to  use  the  machine  for  the  purpose  of  ixnpressing  or'  en- 
graving the  pattern  on  the  fabric  with  a  differential  velocity,  so  as 
at  once  to  effect  the  operation  of  giving  a  brilliant  gloss,  and  also 
to  impress  upon  the  fabric  the  proposed  pattern  or  engraved  sur- 
face that  might  be  desired.  But  it  had  been  found  antecedently 
to  the  plaintiff's  invention,  that  if  any  figure  or  device  was  en- 
graved upon  the  rollers  for  the  purpose  of  impressing  the  device 
upon  the  fabric,  and  they  were  made  to  revolve  with  the  differen- 
tial velocity  which  I  have  mentioned,  the  edges  of  the  engraving 
would  tear  the  fabric,  and  the  effect  would  be  the  destruction  of 
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the  cloth  that  was  submitted  to  that  process.  It  is,  however,  most 
important  to  obserre,  that  the  idea  of  producing  a  gloss  by  the  dif- 
ferential Telocity  of  the  rollers  upon  the  bowl,  and  also  the  idea  of 
using  the  same  apparatus  for  the  purpose  of  impressing  a  pattern, 
or  device  on  the  fabric,  were  perfectly  well  known  at  the  time  of 
the  plaintiff's  patent. 

Now  what  the  plaintiff  appears  to  have  done  is  this :  He  dis- 
covered or  found  out  that  although  rollers  with  a  device  or  en- 
graving upon  them,  longitudinally,  or  around  the  circumference, 
would  have  the  effect  of  tearing  the  fabric  of  the  cloth,  yet  if  the 
engraving  of  the  roller  was  limited  to  this,  namely,  making  around 
&e  roller  an  infinite  series  of  circular  grooves  of  small  diameter, 
it  would  have  the  effect  of  producing  a  particular  pattern  upon 
the  cloth,  and  at  the  same  time  it  might  be  worked  with  dif- 
ferential velocity,  so  as  to  effect  the  two  operations  of 
*  giving  a  gloss  to  the  cloth  and  at  the  same  time  impress-  *  241 
ing  upon  it  a  pattern,  namely,  that  pattern  which  would  be 
produced  by  a  number  of  small  grooves,  or  flutes,  and  that  this 
might  be  done  without  ii^uring  the  fabric. 

What  therefore  the  plaintiff  has  done  has  been  to  take  a  partic- 
ular pattern  out  of  tho  infinite  number  of  patterns  that  might  be 
engraved  upon  the  roller,  and  to  use  that  particular  pattern  alone 
for  the  purpose  of  impressing  the  fabric  of  the  cloth  with  that  pat- 
tern, and  also  at  the  same  time  giving  it  a  brilliant  gloss  or  finish. 
And  to  that  he  has  added  what  was  also  a  well-known  process, 
namely,  that  if  in  the  operation  the  cloth  is  fed  into  the  machine 
in  a  particular  way,  namely,  by  a  transverse  motion,  that  appearance 
will  be  produced  upon  the  cloth  which  is  commonly  denominated 
"  watered,"  and  which  we  see  in  watered  silk,  a  wavy  character 
produced  upon  the  surface  of  the  cloth,  which  adds  very  much  to 
its  appearance  and  it9  value. 

Before  we  can  judge  of  the  truth  of  the  allegation  that  this  is 
not  a  new  manufacture,  we  must  advert  particularly  to  the  original 
specification  and  to  the  plaintiff's  disclaimer,  because  the  question 
whether  it  is  a  new  manufacture  or  not,  within  the  statute,  must 
be  determined  upon  the  amended  specification,  that  is  upon  the 
specification  reduced  by  the  disclaimer. 

It  is  quite  clear  that  the  original  specification  was  utterly  bad 
and  void  in  law.  It  was  expressed  in  such  a  way  that  the  inden- 
tations, grooves,  or  flutings  that  were  to  be  made  upon  the  roller 
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might  be  made  consistently  with  the  language  of  the  original  speci- 
fication, longitudinally,  and  not  merely  in  a  circular  form  around 
the  roller.     And  it  is  quite  clear  upon  the  evidence  that  any  lon- 
gitudinal grooves  or  longitudinal  patterns  would  not  have 

*  242    the  eflfect  desired,  but  would  be  destructive  of  the  *  fabric. 

Therefore,  upon  the  face  of  the  original  specification,  there 
was,  in  reality,  no  invention  that  could  be  maintained.  And  upon 
examining  the  plaintiff's  own  evidence,  which  is  clearly  admissible 
upon  all  the  questions  before  your  Lordships,  it  is  plain  that  the 
original  specification  contained  no  sufficient  and  correct  description 
of  any  useful  or  valuable  invention.  The  plaintiff  appears  to  have 
been  perfectly  aware  of  that,  and  accordingly,  by  his  disclaimer, 
he  has  altered  in  a  most  material  form  the  original  specification. 

The  first  point  to  which  I  would  direct  attention  is  this :  The 
original  specification  says  that  upon  the  roller  which  is  directed  to 
be  employed  you  may  "  groove,  flute,  engrave,  mill,  or  otherwise 
indent  upon  it  any  desired  design."  Now  those  words  are  so  many 
verbs :  "  groove  "  is  one  ;  "  flute  "  is  another ;  "  engrave  "  is  an- 
other ;  "  mill "  is  another ;  and  "  indent "  is  another  ;  and  the 
accusative  case,  the  substantive  which  is  governed  by  all  those 
verbs,  is  *'  any  desired  design."  According  to  the  original  specifi- 
cation, therefore,  you  might  upon  the  roller,  not  around  the  roller 
but  upon  it,  in  any  form,  spirally  or  longitudinally,  or  in  a  circle, 
groove,  or  flute,  or  engrave,  or  mill,  or  otherwise  indent  any  de- 
sign that  you  desired.  Now  it  is  clear  upon  the  testimony,  that  if 
you  did  so  you  would  produce  a  machine  that  would  occasion  a 
destructive  instead  of  a  beneficial  result. 

In  the  amended  specification  the  plaintiff  has  struck  out  the 
material  word  ^^  upon,"  and  instead  of  that  he  has  put  in  the  dis- 
tinctive word  ^^  around  "  the  roller,  and  he  has  altered  the  lan- 
guage so  as  to  convert  this  general  direction  contained  in  the 
original  specification  into  a  specific  direction  to  make  grooves, 
flutes,  or  indentations  around  the  roller.    And  instead  of 

*  243    the  words  being  made  •  to  comprehend  "  any  desired  de- 

sign," these  words  are  entirely  struck  out,  and  the  only  di- 
rection now  consists  of  a  direction  to  make  circular  grooves  around 
the  roller. 

It  is  quite  obvious  upon  that,  that  the  limits  of  the  authority  or 
license  given  to  a  patentee  by  the  statute  with  respect  to  disclaim- 
ers, are  here  very  much  transgressed.    The  object  of  the  Act  au- 
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thorising  disclaimers  was  plainly  this,  that  when  you  have  in  your 
specification  a  sufficient  and  good  description  of  a  useful  invention, 
bat  that  description  is  imperilled  or  hazarded  by  something  being 
annexed  to  it  which  is  capable  of  being  severed,  leaving  the  origi- 
nal description,  in  its  integrity,  good  and  sufficient,  without  the 
necessity  of  addition,  then  you  might  by  the  operation  of  a  dis- 
claimer lop  off  the  vicious  matter,  and  leave  the  original  invention 
as  described  in  the  specification  untainted  and  uninjured  by  that 
tIcIous  excess.  But  it  never  was  intended  that  you  should  con- 
vert a  bad  specification,  in  the  sense  of  its  not  containing  a  de- 
scription of  any  useful  invention  at  all,  into  a  good  specification 
by  adding  words  that  would  convert  what  has  been  properly  called 
in  the  Court  below,  "  a  barren  and  unprofitable  generality,"  into  a 
specific  and  definite  and  practical  description.  It  is  quite  clear 
that  if  that  could  be  done,  you  would  have  an  opportunity  of  in- 
troducing into  a  bad  patent  which  contained  no  useful  invention 
whatever,  some  discovery  that  might  be  developed  by  further  ex- 
periment, and  which  was  altogether  unknown  at  the  time  of  the 
original  specification,  and  not  at  all  included  in  the  description 
contained  in  it. 

But  a  further  observation  occurs  upon  this,  that  not  only  was  it 
never  intended  by  the  statute  that  a  patentee  should  take  advan- 
tage of  it  for  the  purpose  of  converting  a  bad  description  into  a 
good  description  in  this  sense,  or  that,  when  the  original 
description  was  wholly  bad  and  *  contained  no  new  inven-  *  244 
tion,  it  should  be  converted  into  a  description  containing  a 
good  invention  ;  but  the  statute  never  contemplated  that  a  paten- 
tee should  have  the  power  under  the  form  of  a  disclaimer  of  mak- 
ing material  additions  to  the  original  specification,  so  as  by  the  aid 
of  the  corrected  form  of  woMs,  and  the  additions  so  made,  to  in- 
troduce into  the  specification  an  accurate  and  perfect  description 
of  an  invention,  which  you  seek  for  in  vain  in  the  original  specifi- 
cation. 

But  that  is  exactly  what  this  patentee  has  done,  for  after  con- 
Terting  his  general  and  impractical  description  into  a  specific  and 
definite  direction,  he  goes  on  in  the  latter  part  of  his  specification 
to  introduce  this  most  extraordinary  and  most  important  addition. 
He  says,  "  If  the  grooves,  flutes,  or  indentations  around  the  roller 
are  as  numerous  as  the  warp  threads  in  the  fabric  to  be  operated 
upon,  or  nearly  so ;  or  if  the  fabric  has  already  passed  through 
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between  the  roller  and  the  bowl,  and  the  fabric  has  slight  trans- 
verse motion  given  to  it  when  fed  into  the  machine,  an  indefinite 
number  of  watering  patterns  may  be  given  to  the  fabric  at  one 
operation  or  passage."  And  then  he  goes  on  to  describe  the  way 
in  which  the  peculiar  watery  eflfect,  which  is  called  in  the  trade  by 
the  name  of  "  moire  antique,"  may  be  produced.  It  would  be  im- 
possible therefore  for  any  one  to  say,  "  I  find  in  the  original  de- 
scription that  which  is  now  brought  out  and  accurately  expressed 
in  the  amended  specification."  Unless  that  can  be  done,  the 
limits  given  by  the  statute  have,  I  submit  to  your  Lordships,  been 
clearly  transgressed. 

If  that  be  so,  your  Lordships,  I  think,  will  have  no  difficulty 
whatever  in  concurring  with  the  Court  below  in  the  conclusion, 
that  this  is  an  extravagant  use  of  the  power  of  disclaimer,  and 
much  beyond  the  license  or  authority  given  by  the  statute. 
*  245  I  believe  it  will  be  found  *  that  that  license  or  authority 
consists  only  in  the  power  of  rejecting.  It  may  sometimes 
happen  that  when  something  is  cut  out,  some  few  slight  additions 
may  be  required  to  render  intelligible  that  which  remains,  and  to 
that  extent  there  would  be  authority  by  the  statute  to  made  a  slight 
addition,  but  certainly  there  is  no  authority  to  alter  a  barren  gen- 
erality into  a  specific  practical  description,  or  to  convert  that  which 
upon  the  description  is  not  applicable  to  any  one  definite  form,  into 
a  description  applicable  to  a  specific  and  definite  mode  of  pro- 
ceeding. 

Adverting  again  to  what  I  began  with  calling  your  Lordships' 
attentipn  to,  the  question  is,  whether  this  description  contained  in 
the  amended  specification,  is  or  is  not  a  description  of  anything 
which  comes  within  the  words  ^^  new  manufacture,"  as  contained 
in  the  Statute  of  James.  It  is  necessary  for  that  purpose  to  call 
your  Lordships'  attention  to  the  fact,  that  not  only  did  the  dis- 
claimer do  what  I  have  already  described  to  your  Lordships,  but  it 
went  further,  and  became  the  original  title  of  this  patent :  that 
title  had  been  ^^  improvements  in  embossing  and  finishing  woven 
fabrics,  and  in  the  machinery  or  apparatus  employed  therein."  The 
patentee  has  deliberately  by  the  disclaimer  struck  out  the  last 
words,  and  has  therefore  deliberately  reduced  his  patent  to  a  pat- 
ent ^^  for  improvements  in  embossing  and  finishing  woven  fabrics." 
And  the  question  is,  whether  so  regarded,  taking  in  your  hand 
(with  the  knowledge  that  existed  at  the  time)  this  description  con* 
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tained  in  the  specification  as  corrected  by  the  disclaimer,  does  It 
amoant  to  a  new  manufacture  ? 

I  should  have  thought  that  the  patentee  might  have  maintained 
a  patent  for  a  new  combination  if  he  had  put  his  invention  upon 
this  ground,  that  he  was  the  first  person  who  discovered  that 
the  circular  grooved  roller  would  *  answer  by  one  process  *  246 
the  double  purpose  of  calendering  and  imprinting  the  fab- 
ric ;  and  that  he  was  the  first  person  who  had  constructed  a  ma- 
chine that  was  capable,  without  injury  to  the  fabric,  of  effecting 
together  both  those  operations.  If,  therefore,  the  original  title  had 
remained,  and  had  not  been  studiously  disclaimed,  I,  myself, 
should  have  thought  it  very  difficult  to  resist  the  conclusion  that 
the  patent  was  capable  of  being  supported  as  a  new  manufacture, 
under  this  view,  that  it  really  did  describe,  for  the  first  time,  a  new 
combination  of  machinery.  Your  Lordships  are  well  aware  that 
by  the  large  interpretation  given  to  the  word  "  manufacture,"  it 
not  only  comprehends  productions,  but  it  also  comprehends  the 
means  of  producing  them.  Therefore,  in  addition  to  the  thing 
produced,  it  will  comprehend  a  new  machine,  or  a  new  combina- 
tion of  machinery ;  it  will  comprehend  a  new  process,  or  an  im- 
provement of  an  old  process.  But  if  we  look  at  this  patent,  and 
inquire  whether  there  is  an  improvement  in  embossing  or  finishing 
woven  fabrics  contained  in  this  amended  specification,  I  am  bound 
to  say,  that  having  regard  to  existing  knowledge  at  the  time,  I 
think  there  is  no  such  improvement  as  amounts  to  a  new  manu- 
facture, because  this  mode  of  producing  a  brilliant  gloss  upon  the 
surface  was  perfectly  well  known  ;  the  operation  of  the  differential 
velocity  was  also  perfectly  well  known  ;  that  the  same  thing  had 
been  thought  of  for  the  purpose  of  producing  a  pattern  was  also 
perfectly  well  known.  Therefore,  that  woven  fabrics  might  be 
finished  according  to  one  or  the  other  of  those  two  processes  was 
perfectly  well  known.  I  cannot  therefore,  having  regard  to  the 
reduced  specification  which  the  patentee  has  now  made  to  consti- 
tute the  description  of  his  invention,  say  that  there  is  in  it  any 
new  process  entitling  it  to  the  denomination  of  a  ^'  new 
manufacture."  This  is  a  *  matter,  no  doubt,  of  much  deli-  *  247 
cacy,  and  it  is  a  matter  upon  which  unfortunately  we  are 
without  any  aid  from  the  judgment  of  the  Court  below ;  for  I  do 
not  find  that  either  in  the  Court  of  Common  Pleas,  or  in  the 
Court  of  Exchequer  Chamber,  any  one  of  the  Judges  gave  any 
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opinion  upon  this  point.  The  general  yerdict  that  was  entered  for 
the  plaintiff  upon  the  trial  has  been  converted  upon  this  particular 
issue  into  a  verdict  for  the  defendant.  I  cannot  say  that  my  mind 
is  free  from  doubt  upon  the  subject ;  but  having  regard,  as  I  have 
already  observed,  to  the  operation  of  the  disclaimer,  and  being  of 
opinion  that  the  specification  as  amended  is  a  description  not  of  a 
machine,  not  of  a  new  combination  of  machinery,  but  of  a  new 
process,  I  think  there  is  nothing  entitled  to  the  character  of  a  new 
manufacture  to  be  found  in  that  specificatioa. 

My  Lords,  for  the  reasons  I  have  already  given,  I  concur  en- 
tirely with  the  Court  below  in  holding  that  the  disclaimer  very 
much  exceeds  the  limits  of  the  authority  given  by  the  statute ;  and 
upon  that  point  therefore  I  think  the  appellant  has  entirely  failed, 
and  that  it  would  be  a  very  mischievous  use  of  the  power  of  dis- 
claimer given  by  the  statute  if  your  Lordships  were  to  allow  of  its 
being  used  in  the  manner  desired  by  this  patentee,  which  would  in 
truth  confound  all  inventions,  and  you  would  be  unable  to  ascer- 
tain whether  the  thing  introduced  by  the  amendment  was  or  was 
not  known  to  the  patentee  at  the  time  when  he  made  the  original 
specification. 

There  remains  the  fourth  issue,  namely,  the  question  of  the  suf- 
ficiency of  the  description.  Upon  that  point  it  was  contended 
strongly  by  Mr.  Qrove  that  the  description  contained  in  the 
amended  specification  was  insufficient,  and  he  insisted  very  much 
upon  this,  that  the  direction  to  make  indentations  or  grooves 
around  the  roller  was  given  in  such  a  manner  that  it  would 
*  248  include  *  spiral  grooves  as  well  as  circular  grooves ;  and 
that  if  you  admit  that  it  would  include  spiral  grooves,  it 
follows  that  there  is  no  limit  to  the  spirality  (if  I  may  adopt  such 
a  phrase)  ;  that  therefore  it  would  be  possible  to  extend  the  groove 
until  it  became  almost  like  a  longitudinal  indentation,  and  that  in 
that  shape  undoubtedly  it  must,  by  the  evidence,  be  admitted  to  be 
not  a  valuable  invention. 

I  think  the  answer  to  that  argument  is  the  language  of  the 
plaintiff's  disclaimer.  The  disclaimer  expressly  repudiates  any  de- 
scription of  groove  but  a  circular  groove.  That  disclaimer  is  by 
the  statute  made  part  of  the  specification,  and  £herefore  I  read  the 
amended  specification  as  containing  a  direction  to  cut  around  the 
roller  circular  grooves  only,  and  not  as  including  spiral  grooves. 
It  appears,  in  fact,  that  the  grooves  used  by  the  defendant  are 
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spiral  grooves,  but  that  in  truth  the  spirals  are  so  minute,  so  nu- 
merous, and  so  closely  approximating  to  circular  grooves,  that  ac- 
cording to  the  evidence  the  difference  is  not  discernible  by  the  eye, 
and  accordingly  it  has  been  held  that  they  did  substantially  amount 
to  an  infringement  of  the  plaintifiTs  patent. 

Mr.  Grove  then  insisted  that  the  language  of  the  claim  was 
wider  than  the  direction,  and  that  the  claim  would  include  spiral 
grooves  even  if  they  were  not  included  within  the  description.  I 
cannot  accept  that  mode  of  interpreting  the  specification.  If  there 
be  a  distinct  direction  given  in  an  earlier  part  of  the  specification 
to  cut  circular  grooves  only,  and  then  if  there  be  in  a  subsequent 
part  of  the  specification  a  general  reference  to  grooved  rollers,  I 
think  your  Lordships  must  take  that  to  mean  rollers  grooved  in 
the  manner  already  specified,  and  it  would  be  unfair  and  unrea- 
sonable to  take  those  words*  as  indicating  more  than  what  has  been 
expressly  directed. 

There  were  some*  objections  raised  to  the  specification, 
*and  particularly  with  regard  to  the  uncertainty  of  the  *249 
material,  the  language  of  the  amended  specification  being 
that  the  plaintiff  took  "  a  roller  of  hard  metal,  or  other  suitable 
'  material.*'  I  do  not  think  those  words  "  or  other  suitable  ma- 
terial "  contain  any  thing  like  such  a  generality  of  direction  as 
would  be  fatal  to  the  patent ;  ^^  other  suitable  material "  no  doubt 
would  mean  any  material  equally  sufficient  for  the  purpose  with 
hard  metal.  I  think  your  Lordships  would  be  of  opinion  that 
there  was  no  solid  weight  in  that  objection. 

I  believe  those  were  the  principal  objections  that  were  stated  by 
Mr.  Grove  to  the  sufficiency  of  the  description. 

I  think  those  objections  were  without  weight,  and  I  must  there- 
fore advise  your  Lordships  to  concur  with  me,  that  the  Court  below 
was  wrong  in  directing  a  verdict  to  be  entered  for  the  defendant 
upon  the  fourth  plea  on  the  ground  of  the  description  being  uncer- 
tain and  insufficient ;  and  I  think  your  Lordships  will  be  of  opinion 
&at  if  there  is  no  other  objection  to  the  amended  specification,  it 
is  not,  properly,  open  to  be  set  aside  upon  the  ground  of  uncer- 
tainty. 

These  observations  comprehend,  I  think,  the  whole  of  the  sub- 
ject upon  which  the  House  has  to  determine.  I  should  advise 
your  Lordship^  therefore  to  reverse  the  decision  of  the  Court  below 
so  far  as  relates  to  the  fourth  issue,  but  to  affirm  the  judgment 
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of  the  Court  below,  so  far  as  relates  to  the  illegality^  that  is  to  say, 
the  unauthorised  character  of  the  disclaimer ;  and  also  to  affirm 
the  conclusion  of  the  Court  below,  so  far  as  it  aflirms  the  proposi- 
tion that  the  alleged  invention  described  in  the  amended  specifica- 
tion is  not,  having  regard  to  the  disclaimer,  a  '^  new  manufacture," 
within  the  meaning  of  those  words  contained  in  the  Statute  of 
James.    The  result  will  be,  that  the  appellant  will  succeed 

*  250    so  far  as  *  relates  to  the  fourth  issue,  but  will  fail  with  re- 

gard to  the  other  issues,  namely,  the  fifth  and  the  sixth. 

Lord  Cranworth.  —  My  Lords,  by  far  the  most  material  ques- 
tion in  this  case  is  as  to  the  issue  which  is  raised  in  the  sixth  plea. 
Now  as  to  that,  I  confess  I  entertain  no  doubt  whatever  of  the  cor- 
rectness of  the  Lord  Chancellor's  opinion,  namely,  that  the 
amended  specification  does  not  disclose  any  thing  that  can,  under 
the  most  liberal  interpretation  of  the  words,  be  deemed  a  new 
manufacture.  The  evidence  shows  (indeed  there  was  no  question 
or  controversy  upon  that  subject)  that,  long  before  this  patent,  the 
use  of  circular  rollers. was  perfectly  well  known  for  the  two  objects 
of  calendering  and  impressing  patterns.  For  the  purpose  of  calen- 
dering, the  roller,  and  the  bowl,  which  is  but  another  species  of 
roller,  were  made  always  to  revolve  at  unequal  velocities,  the  re- 
sult of  which  was  to  give  the  glaze  or  polished  surface  which  we 
see  in  calendered  cottons.  The  mode  in  which  the  pattern  was 
impressed  was  by  a  roller  and  a  bowl,  the  same  as  in  the  calender- 
ing, except  that  it  was  necessary  in  that  case  that  the  roller  and 
the  bowl  should  revolve  at  equal  velocities  ;  because,  otherwise  (as 
was  clearly  explained),  if  there  was  a  pattern  that  went  at  all 
across  the  roller  it  would  tear  the  cloth ;  and  therefore  it  became 
impossible  to  use  the  roller  with  the  bowl  for  that  purpose,  if  they 
were  revolving  at  unequal  velocity.  However,  the  use  of  the 
roller  and  the  bowl  for  calendering,  and  of  the  roller  and  the  bowl 
for  impressing  the  patterns  was  perfectly  well  known ;  and  the  use 
of  the  roller  and  the  bowl  going  at  equal  velocities  and  at  unequal 
velocities  was  also  perfectly  well  known  ;  and  manufacturers  were 
right  in  supposing  that  ordinarily  speaking  you  could  not 

*  251    cause  *  the  roller  and  the  bowl  to  revolve  at  unequal  veloci- 

ties so  as  to  impress  the  pattern,  because  it  would  cause 
destruction  to  the  fabric.  But  what  this  gentleman  discovered 
(and  I  think  it  was  a  very  useful  discovery)  was,  that  there  was 
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one  particular  sort  of  pattern  which  might  be  impressed  upon  the 
roller  and  made  to  revolve,  the  fabric  being  passed  between  the 
roller  and  the  bowl  at  an  unequal  velocity,  without  tearing.  But 
I  quite  agree  with  what  was  said  by  Mr.  Grove,  and  it  could  not 
possibly  be  disputed  by  any  gentleman  at  the  bar,  that  it  is  not 
every  useful  discovery  that  can  be  made  the  subject  of  a  patent, 
but  you  must  show  that  the  discovery  can  be  brought  within  a  fair 
extension  of  the  words  "  a  new  manufacture."  Now,  how  is  this 
possibly  to  be  called  a  "  new  manufacture  "  ?  I,  as  a  manufac- 
turer, have  my  roller,  which  I  am  in  the  habit  of  rolling  upon  a 
bowl  (if  that  is  the  proper  expression)  ;  the  fabric  passing  between 
the  two  at  equal  velocities.  Then  I  can  impress  my  pattern  upon 
it.  I  have  my  roller  without  any  pattern  engraved  upon  it ;  I  can 
impress  that  at  an  unequal  velocity,  and  it  will  calender.  But  I 
do  not  do  them  both  at  the  same  time,  because  I  suppose  that  in 
80  doing  I  shall  tear  my  fabric  ;  and  I  rightly  so  suppose,  until  the 
plaintifif  makes  the  discovery  that  there  is  one  particular  sort  of 
pattern  which  may  be  produced  without  tearing  the  fabric.  Now 
that  is  a  very  useful  discovery  ;  but  it  would  be  strange  to  say  that 
that  is  a  new  manufacture,  and  that  therefore  I  am  to  be  deprived 
of  the  most  useful  way  of  employing  my  roller.  There  is  nothing 
new^  in  the  invention,  except  that  I  now  know  what  I  did  not  know 
before,  that  by  a  particular  use  of  it  I  shall  obtain  a  result  which 
I  did  not  before  know  that  I  could  obtain. 

The  Lord  Chancellor  has  pointed  out  that  in  the  original 
specification  there  was  a  claim  for  the  machinery  *  or  appa>  *  252 
ratos  employed.  No  doubt  the  plaintiff  thought  that  per- 
haps he  could  sustain  such  a  claim,  but  he  very  properly,  I  think, 
disclaimed  it ;  not  that  I  think  that  if  he  had  retained  it,  it  would 
have  made  any  difference,  because,  although  improved  machinery 
for  this  purpose  would  be  a  legitimate  subject  of  a  patent,  the  evi- 
dence would  have  failed  him  there,  for  there  is  no  evidence  to  show 
that  there  was  any  new  machinery.  Therefore,  I  think  it  is  per- 
fectly clear  that  on  the  sixth  plea,  which  is  the  most  important  of 
aU  the  pleas,  the  verdict  was  very  properly  entered  by  the  Court 
below  for  the  defendant. 

So  again  with  regard  to  the  fifth  plea,  I  think  the  verdict  was 
rightly  entered  for  the  defendant.  With  regard  to  the  fifth  plea, 
I  shall  not  go  over  again  the  ground  which  the  Lord  Chancellor 
has  gone  over.    It  is  quite  clear  that  the  object  of  a  disclaimer 
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cannot  be  to  create  any  new  right  not  included  in  the  original 
specification.  It  cannot  be  (as  it  is  called)  to  extend  the  specifi- 
cation. What  the  plaintiff  here  has  done  is  this  :  He  has  filed  a 
specification,  which  I  may  say  is  in  this  sort  of  algebraical  form : 
^VMy  specification  consists  of  A,  B,  C,  D,  and  all  the  letters  of  the 
alphabet,  and  any  combination  of  all  the  letters  of  the  alphabet." 
But  it  turns  out  that  nothing  will  really  meet  his  case  but  the  com- 
bination of  F  and  Z  together.  Now,  no  doubt  when  he  had  said, 
^^  I  claim  a  combination  of  all  the  letters  of  the  alphabet,"  a  com- 
bination of  F  and  Z  would  be  included ;  but  it  would  be  trifling 
with  the  knowledge  of  mankind  to  say  that  that  sort  of  specifica- 
tion would  communicate  any  thing.  It  is  true  that  by  trying  and 
puzzling  over  all  possible  combinations  you  might  have  found  out 
the  particular  combination  upon  which  alone  the  plaintiff  could 
have  relied ;  but  that  is  not  what  the  words  would  properly  mean, 
and  not  what  any  authority  warrants  you  in  taking  as  their 
*  253  *  proper  meaning.  The  distinction  was  very  clearly  pointed 
out  in  the  case  of  Seed  v.  ERggins  before  this  House,^  that 
you  may  disclaim  something  which  leaves  untouched  a  description 
which  is  in  itself  perfect ;  but  that  where  you  have  an  imperfect 
description,  you  cannot  say  because  it  is  (according  to  the  lan- 
guage of  one  of  the  cases)  a  mere  impracticable  generality,  ^^  I  ex- 
clude every  thing  except  one  single  case,  which  though  involved  in 
it,  could  not  by  any  reasonable  investigation  have  been  discovered 
by  an  ordinary  person." 

I  think,  therefore,  with  the  Lord  Chancellor,  that  upon  the  fifth 
plea  also  the  judgment  of  the  Court  below  was  perfectly  right. 

My  Lords,  I  wish  to  make  one  observation  with  regard  to  a  re- 
mark which  fell  from  the  Lord  Chancellor.  The  Lord  Chancellor 
said  that  he  did  not  think  that  this  part  of  the  case  upon  the  sixth 
plea  had  been  adverted  to  in  the  Court  below.  I  think,  begging 
his  pardon,  that  is  a  mistake.  I  observe  at  the  end  of  the  judg- 
ment of  Lord  Chief  Justice  Erie,  he  says,  "  We  also  observe  that 
a  patent  for  the  exclusive  right  to  one  particular  use  of  a  known 
machine  might  be  objected  to,  although  the  patentee  may  have  dis- 
covered how  to  use  the  machine  more  beneficially  than  the  owner 
knew."  I  think  it  is  apparent  that  Chief  Justice  Erie  was  there 
adverting  to  the  sixth  plea. 

With  regard  to  the  fourth  plea,  I  am  not  at  all  prepared  to  differ 

^  8  H.  L.  Cas.  550. 
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from  the  Lord  Chancellor,  though  I  confess  I  have  had  my  doubts 
whether  the  Court  below  was  not  right  upon  that  also,  namely, 
upon  the  question  of  what  had  been  termed  (we  have  manufac- 
tured a  word  for  the  occasion)  "  spirality,"  At  the  same  time  I 
think,  by  fair  interpretation,  we  may  take  it  that  the  new 
indentations  *  which  were  described  were  intended  to  be  cir-  *  254 
calar,  and  in  that  case  I  think  the  specification,  as  amended, 
would  be  a  good  specification.  Therefore  I  concur  with  the  Lord 
Chancellor  in  thinking  that  upon  that  plea  we  ought  to  reverse 
the  judgment  below,  and  direct  a  verdict  to  be  entered  for  the 
plaintiff. 

Lord  Chelmsford.  —  My  Lords,  I  agree  with  my  two  noble  and 
learned  friends  that  the  verdict  ought  to  be  entered  for  the  plain- 
tiff upon  the  fourth  plea,  and  for  the  defendant  upon  the  fifth  and 
sixth  pleas. 

With  respect  to  the  fourth  plea,  which  raises  the  question  of  the 
sufficiency  of  the  specification  as  it  stands  after  the  disclaimer,  I 
agree  entirely  with  my  noble  and  learned  friend  on  the  Woolsack, 
and  concur  in  the  reasons  which  he  has  given  for  his  opinion  in 
this  respect,  to  which  I  have  nothing  to  add. 

The  question  raised  by  the  fifth  plea  is,  whether  the  disclaimer 
extended  the  exclusive  right  granted  to  the  plaintiff  by  the  letters 
patent.  It  seems  clear  that  the  word  '^  extend,"  in  the  5  &  6 
Wm.  4,  cannot  be  used  only  in  its  ordinary  sense  of  "  adding 
to"  or  "  enlarging,"  because  the  exact  meaning  of  the  term  "  dis- 
claimer" to  which  it  is  applied,  is  the  renunciation  of  some  pre- 
vious claim  actually  or  apparently  made,  or  supposed  to  be  made. 
It  must  therefore  be  intended  to  comprehend  a  case  where  the  dis- 
claimer would  give  the  patentee  a  right  which  he  could  not  have 
enjoyed  under  the  specification  as  originally  framed.  Here  the  speci- 
fication was  conceived  in  general  terms,  embracing  an  indefinite 
variety  of  modes  of  indenting  upon  all  descriptions  of  rollers  any 
desired  design.  The  plaintiff,  afterwards  discovered  that  no 
other  rollers  but  those  which  had  circular  grooves,  *  flutings  *  255 
or  indentations  around  their  surfaces  would  answer ;  and 
he  therefore,  by  his  disclaimer,  limited  his  invention  to  this  descrip- 
tion of  rollers  only.  Now  as  these  were  not  specifically  described 
in  the  original  specification,  but  were  merely  involved  in  the  general 
terms  which  were  used,  the  plaintiff  had  not  complied  with  the 
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condition  of  the  letters  patent,  in  particularly  describing  and  ascer- 
taining the  nature  of  his  invention.  When  therefore,  by  his  dis- 
claimer, he  confines  his  claims  to  circular  grooved  rollers  as  his 
sole  invention,  though  in  one  sense  he  may  be  said  to  narrow  a 
right,  yet  he  really  extends  it,  because  he  thereby  describes  his  al- 
leged invention  sufficiently  to  enable  him  now  to  assert  a  right 
under  the  patent  which  he  never  could  have  successfully  main- 
tained upon  the  original  specification  alone.  Upon  this  short 
ground,  and  looking  merely  to  the  specification  and  the  disclaimer, 
without  referring  to  the  evidence,  I  have  come  to  the  conclusion 
that  the  defendant  is  entitled  to  have  the  verdict  entered  for  him 
on  the  fifth  plea. 

The  sixth  plea  raises  the  question  whether  the  plaintiST's  sup- 
posed invention,  or  rather  his  discovery,  is  the  proper  subject  of  a 
patent  The  claim  made  in  the  specification,  as  amended  by  the 
disclaimer,  is  for  the  invention  of  a  process  by  which,  by  means  of 
rollers  and  bowls,  the  rollers  having  grooves,  flutes,  or  indenta- 
tions around  them,  and  revolving  with  greater  velocity  than  the 
bowls,  the  embossing  of  patterns  on  fabrics  and  adding  a  finish  or 
lustre  to  them,  may  be  effected  by  one  single  operation.  Before 
the  patent,  an  engraved  roller  and  a  bowl  had  been  used,  with 
equal  surface  speed,  for  embossing.  For  the  process  of  calender- 
ing, two  rollers  or  a  roller  and  a  bowl  had  been  employed,  having 
different  surface  speeds  and  circular  grooves  for  embossing  had  also 

been  in  use.  There  was  therefore  nothing  new  in  the  process 
*  256    of  embossing  *  with  pattern  rollers,  and  nothing  new  in  giving 

a  differential  speed  to  the  roller  and  bowl  for  the  purpose 
of  producing  a  gloss  or  finish,  nor  in  the  employment  of  circular 
grooves.  But  the  plaintiff  conceived  the  idea  that  the  same  ma- 
chine by  means  of  gearing,  communicating  motion  from  the  roller 
to  the  bowl,  could  be  made  to  produce  any  kind  of  pattern,  and 
give  a  finish  to  certain  fabrics  by  one  and  the  same  operation. 
After  he  had  taken  out  his  patent  he  found  that  his  general  notion 
was  erroneous,  and  that  only  one  description  of  roller,  viz.  those 
with  circular  grooves,  could  be  successfully  employed,  and  he 
therefore  by  a  disclaimer  limited  his  claim  to  this  single  application 
of  the  machine.  What  invention  was  there  in  all  this?  Tlie 
plaintiff  does  not  claim  to  have  invented  any  new  combination  of 
machinery,  although  by  part  of  the  title  of  his  patent  which  he 
afterwards  disclaimed,  he  appears  originally  to  have  considered 
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that  he  was  an  inventor  in  this  sense ;  nor  has  he  introduced  to 
the  world  any  new  process  ;  but  the  utmost  that  he  can  lay  claim 
to  is  that  he  has  discovered  that  by  giving  a  differential  motion  to 
different  parts  of  an  old  machine,  a  power  existing  in  it  might  be 
developed  and  brought  into  action.  It  appears  to  me  that  such  a 
discovery  is  not  the  subject  of  a  patent,  and  that  therefore  the  de- 
fendant is  entitled  to  a  verdict  upon  the  sixth  plea  also. 

Ordered,  that  the  decision  of  the  Court  below  on  the  fourth 
issue  be  reversed,  and  that  a  verdict  be  entered  thereon  for  the 
plaiDtiff  (appellant) :  and  that  the  decision  of  the  Court  below  on 
the  fifth  and  sixth  issues  be  affirmed. 

Lords'  Journals,  24th  February,  1865. 
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1S64.    May  SO;  Jane  3.    1865.    March  3. 

The  Attorney-General,  Appellant. 
The  Earl  of  Sefton,  Be9p<mdenb. 

Suceesmn  Dvty.     Time  when  it  aUa€he%,    16  ^  17  Vict.  c.  51. 

The  Talae  of  property  for  the  purpoees  of  the  sncceadon  duty,  under  the  16  &  17 
Yict  c.  51,  is  to  be  ascertained  at  the  time  when  the  interest  of  the  successor 
aocmes.  If  the  property  has  then  no  saleable  value,  nor  any  actual  or  po- 
tential annual  yiJue,  it  is  not  capable  of  being  assessed.  Neither  possible 
increase  nor  diminution  in  the  value  of  the  property  afler  the  succession  ao- 
cnied  was  dealt  with  by  the  Legislature. 

^0  system  of  assessment  or  charge  can  be  adopted  which  draws  into  the  calcula- 
tion of  value  a  prospective  or  future  benefit. 

When  therefore  A.  succeeded  to  land  which,  as  alleged  by  the  successor,  and 
admitted  in  the  information,  had  not  for  some  years  before  the  predecessor's 
death  produced  any  annual  income,  and  did  not  produce  any,  annual  or  other- 
wise, to  the  successor,  but  of  which  he  afterwards  sold  part,  he  was  held  not 
liable  to  duty  under  the  provisions  of  the  statute  in  respect  of  the  part  sold. 

Per  The  Lord  Chancellor  (Lord  Westbury).  —  Semble.  That  property 
(not  specially  exempted  under  the  statute),  which  at  the  time  of  the  accrues  of 
the  succesnon  produces  no  annual  income,  but  which  is  capable  of  being  sold  in 
the  nuu-ket,  and  would  letch  a  price  there,  can  be  assessed  as  upon  an  annual 
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yalue,  equal  to  interest  at  three  per  cent  on  the  price  that  might  then  be  ob- 
tained for  it. 
Per  Lord  Wenslbydalb.  —  **  The  beneficial  enjoyment "  mentioned  in  section 

21  means  no  more  than  the  enjoyment  of  the  poesessor  in  his  own  right,  and 

for  his  own  benefit,  not  as  trustee  for  another. 
Per  Lord  Chelmsford.  —  The  89th  section  applies  only  "•  when  the  value  of  a 

succession  shall  not  be  ascertainable  under  any  of  the  preceding  sections." 
Per  Lord  Chelmsford.  —  The  word  "  first,''  in  the  45th  section,  applies  only  to 

such  cases  as  those  mentioned  in  the  28d,  24th,  and  25th  sections,  with  respect 

to  timber,  advowsons,  and  leases. 

Upon  the  death  of  the  third  Earl  of  Sefton,  on  the  2d  August| 
1855,  his  SOD,  the  present  Earl,  became  entitled  in  pbsses- 
*  258  sion  to  certain  land  called  the  Tozteth  Park  *  Estate,  near 
Liverpool.  The  land  in  question  then  was  and  had  been 
for  ten  years  previously,  unoccupied  and  unproductive,  nor  was  it 
then  in  demand  or  marketable  as  building  land.  It  did  not  form 
part  of  the  return  made  to  the  Inland  Revenue  Office  for  the  pur- 
pose of  settling  the  amount  of  succession  duty  payable  by  the 
present  Earl.  Some  correspondence  took  place  between  Mr.  Tre- 
vor, the  solicitor  for  the  inland  Revenue,  and  the  respondent,  on 
the  subject  of  this  property,  and  the  Earl,  on  the  2d  April,  1857, 
sent  to  Mr.  Trevor  the  following  paper :  —  "I  hereby  give  you 
notice  that  the  several  plots  of  land  specified  in  the  schedule  E. 
hereto  annexed,  forming  part  of  the  Toxteth  Park  Estate,  devised 
to  me  by  the  will  of  the  late  Charles  William  Earl  of  Sefton,  are 
not  comprised  in  the  return  this  day  made  by  me,  pursuant  to  the 
Succession  Duty  Act,  1853,  inasmuch  as  the  same  plots  of  land, 
being  wholly  unoccupied  and  unproductive,  and  not  capable  of 
yielding  income,  fluctuating  or  otherwise,  I  am  advised  that  no 
succession  duty  is,  or  will  be  payable  thereon."  The  Schedule  E. 
comprised  plots  of  land,  containing  altogether  48,272  square 
yards. 

Mr.  Trevor  wrote  an  answer  on  the  6th  April,  1857,  acknowledg- 
ing the  receipt  of  the  notice,  and  adding,  ''This  land  not  at 
present  yielding  any  income,  has  not  been  noticed  in  the  assess- 
ment made  on  the  8d  instant,  of  the  amount  of  succession  duty 
payable  by  your  Lordship.  But  if,  after  any  interval  from  the 
late  Earl's  death,  you  should  derive  income  or  profit  from  this 
land,  I  beg  to  observe  that  your  Lordship  will  be  expected  to 
deliver  a  further  account,  in  order  that  succession  duty  may  then 
be  calculated  according  to  such  value  thereof.'' 

[192] 


THE  ATTOBNET^ENEBAL  V,  THE  EABL  OF  SEFTON.         *258 

No  reply  was  sent  to  this  letter. 

On  the  22d  April,  1862,  Messrs.  Eden,  of  Liverpool, 
the  *  solicitors  for  the  Earl,  wrote  to  Mr.  Trevor  a  letter  in  *  259 
vhich,  after  reciting  fully  the  two  previous  letters,  they  said, 
''Under  these  circumstances.  Lord  Sefton  considers  it  right  to 
inform  you  that  he  has  recently  sold  a  portion  of  the  land  specified 
in  the  Schedule  E.  to  his  notice,  containing  about  1561  square 
yards,  at  the  rate  of  about  16«.  the  square  yard.  Lord  Sefton 
having  been  advised  by  counsel  that  no  succession  duty  attached 
upon  any  of  the  land  comprised  in  that  schedule,  cannot  now  be 
advised  to  render  any  formal  account  of  the  land  recently  sold,  or 
to  pay  any  succession  duty  in  respect  thereof.  We  may  add, 
however,  that  should  the  commissioners  still  think  that  succession 
duty  is  payable.  Lord  Sefton  will  be  glad  to  concur  in  a  special 
case  for  the  opinion  of  the  Court,  or  in  any  other  course  by  which 
the  point  can  be  expeditiously  and  satisfactorily  decided." 

About  one  thousand  square  yards  were  subsequently  sold  at  6^. 
per  square  yard. 

In  January,  1868,  the  Attorney-General  (Sir  W.  Atherton) 
filed  his  information  in  the  Court  of  Exchequer  against  the  Earl, 
setting  forth  the  above  facts.  The  information  contained  thefol- 
lowing  statement :  ^^  It  is  alleged  by  the  defendant,  and  not 
disputed  by  the  Attorney-General,  that  at  the  time  of  the  death  of 
the  defendant's  father,  and  of  his  becoming  entitled  as  aforesaid 
to  the  land  in  respect  whereof  he  so  declined  to  pay  succession 
dnty,  the  same  was  not  in  demand  or  marketable  as  building  land, 
nor  was  it  capable  of  being  sold  or  let  profitably  as  such  *  ♦  * 
and  that  the  said  land  was  not,  at  the  time  of  the  defendant's  be- 
coming entitled  thereto,  capable  of  being  used  productively  for 
agricultural  or  other  purposes,  and  that  such  laiid  was  then,  and 
had  been  for  ten  years  previously,  and  (except  that  portion  thereof 
which  has  been  sold,  as  before  stated)  has  ever  since 
been  wholly  unoccupied  and  unproductive,  and  *  that  *  260 
during  no  part  of  that  time  has  any  income  or  annual  profit 
been  derived  from  it."  And  that  from  the  part  which  had  been 
sold,  the  defendant  had  derived  no  profit  up  to  the  time  of  the  sale. 

The  information  prayed  (among  other  things),  ^^  that  it  may  be 
declared  that  the  defendant  is  chargeable  with  duty  after  the  rate 
of  one  per  cent,  in  respect  of  his  succession  to  the  land  mentioned 
in  Schedule  E.  to  his  aforesaid  notice,  or  at  least  so  much  of  the 
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said  land  as  has  already  been,  or  may  at  any  time  hereafter  be, 
sold  or  otherwise  disposed  of." 

The  defendant  put  in  an  answer,  admitting  the  statements  in 
the  information  to  be  true,  but  denjring  his  liability  to  pay  succes- 
sion duty  in  respect  of  the  said  land. 

The  case  was  argued  in  the  Exchequer  before  the  Lord  Chief 
Baron  Pollock,  Mr.  Baron  Martin,  Mr.  Baron  Channell,  and  Mr. 
Baron  Wilde ;  and  on  the  6th  July,  1868,  the  Court  (Mr.  Baron 
Martin  diss.')  made  a  decree  declaring  that  the  defendant  was  not 
chargeable  with  succession  duty.^ 

This  was  an  appeid  against  that  decree. 

The  Aitomey-Greneral  (^Sir  R.  Palmer) j  The  Solicitor' General 
(^Sir  It.  P.  Collier  J — Mr.  J.  Locke^  and  Mr.  Hanson  were  with 
them),  for  the  Crown.  —  It  is  not  stated  here  that  the  land  was  of 
no  value,  but  only  asgumentatively  that  it  was  not  in  demand ; 
nor  is  it  stated  that  the  land  could  not  be  let  at  any  rent.  ^[  it 
was  of  some  value,  or  if  it  would  fetch  some  rent,  the  duty  at- 
tached upon  it  and  could  be  ascertained.  The  statement  merely 
amounts  to  this,  that  at  the  time  of  the  succession  accruing,  it  could 
not  be  made  largely  profitable,  but  that  the  largely  profitable  use 
of  the  land  would  arise  when  it  could  be  leased  or  sold  for 
*  261  building  purposes  to  *  meet  the  increasing  wants  of  Liver- 
pool. Under  these  circumstances  the  burden  of  proof  that 
he  is  exempt  from  liability  to  the  duty,  lies  on  the  respondent,  for 
otherwise  the  duty  is  fixed  on  the  land  by  statute.  And  for 
that  purpose,  the  worth  of  it  must  be  ascertained,  according  to 
its  real  value,  not  according  to  the  profitless  abandonment  of 
it,  an  abandonment  of  only  a  temporary  nature,  in  order  by  de* 
lay  much  to  increase  its  profitable  employment.  [The  Lord 
Chancellor.  —  Suppose  the  respondent  had  not  excepted  it  from 
the  return,  what  would  the  Crown  have  done?]  The  property 
would  have  been  duly  assessed.  The  duty,  by  the  20th  section, 
attaches  on  the  death  of  the  holder,  when  the  successor  becomes 
^'  entitled  in  possession  to  his  succession,"  though  the  payment  of 
that  duty,  which  ought  properly  to  be  made  at  that  time,  may  be 
under  certain  circumstances  ppstponed.  That  section  provides 
that  if  any  charge'then  exists,  the  duty  in  respect  of  the  increased 
value  accruing  upon  the  determination  of  such  charge,  if  not  pre- 

^  2  EL  &  C.  862. 
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Tionslj  paid  or  compounded  for,  ^^  shall  be  paid  at  the  time  of  such 
detennination."  The  principle  which  is  to  govern  a  case  like  the 
present  is  there  clearly  laid  down. 

Then  how  is  the  value  to  be  ascertained  ?  That  is  provided  for 
in  the  2l8t  section.  The  object  of  that  section  was  to  make  an 
annuity  the  measure  of  the  value,  and  the  amount  of  that  annuity 
was  to  be  taken  as  the  measure  of  the  interest  of  the  successor. 
The  first  branch  of  the  section  provides  for  ascertaining  the  an- 
nuity ;  the  second,  the  mode  of  payment  by  instalments  ;  and  the 
third  mitigates  the  operation  of  the  second  in  favour  of  a  suo- 
oessor,  whose  interest  determines  with  his  death.  The  duty  is  not 
a  tax  on  income,  but  on  property.  In  Re  Mwes.^  [The 
Lord  ♦Chancellor.  —  If  the  return  had  been  made  at  *262 
first,  perhaps,  this  argument  could  not  have  arisen.  The 
45th  section  seems  to  provide  that  such  return  shall  be  made,  and 
the  assessment  made  on  the  state  of  things  as  then  existing.] 
Perhaps  so.  But  if  the  value  had  not  then  been  exactly  ascer- 
tamable,  it  might  under  the  89th  section  have  been  the  subject  of 
a  composition  made  with  the  assent  of  the  commissioners.  [Lord 
Wensletdale.  —  Suppose  at  the  time  of  the  death  the  land  was 
mere  barren  rock,  incapable  of  producing  any  thing,  and  no 
return  of  it  was  made ;  but  at  the  end  of  twenty  years  a  gold  mine 
should  be  discovered  there,  would  the  duty  be  payable  on  the 
mine  ?]  It  would.  [The  Lord  Chancellor.  —  Suppose  the 
succession  to  be  to  fifty  acres  of  land,  of  a  settled  annual  value, 
and  the  duty  paid  on  that  value,  but  ten  years  afterwards  a  valu- 
able coal  mine  was  discovered  under  this  land,  would  the  duty  be 
payable  on  the  mine  ?]  Perhaps  not.  But  if  the  successor  pays 
no  duty  whatever  on  succeeding,  and  withdraws  the  property  from 
the  return  as  valueless,  and  afterwards  it  proves  to  be  of  value, 
he  must  pay  on  that  value.  If  it  has  any  value,  the  10th  section 
makes  it  liable  to  duty  for  that  value.  This  property  always  was 
of  value,  but  not  of  such  large  value  at  the  time  of  the  succession 
as  afterwards.  Still,  it  cannot  be  said  that  because  its  value  was 
not  ascertained  then  it  could  not  be  ascertained  afterwards. 
[Thb  Lord  Chancellor.  —  How  would  it  be  if  the  land  was  in  an 
agricultural  district,  and  21.  an  acre  were  all  that  could  be  got  for 
it,  but  by  the  rapid  extension  of  a  neighbouring  town  it  became 
much  more  valuable  ?]     That  is  provided  for  by  the  words  of  the 
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20th  section.    If  there  is  a  bond  fide  occupation  in  a  certain  man- 
ner which  may  be  adopted  for  assessing  the  value,  the  Legislature 
has  not  desired  that  in  such  a  case  there  shall  be  any  specu- 

*  263    lation  as  to  future  *  possible  increase.    The  successor  may 

make  a  return  as  to  the  value  of  the  timber,  but  if  he 
should  not,  and  afterwards  the  timber  should  be  cut  down,  he 
would  be  liable  for  what  it  then  fetches.  The  same  principle  is 
applied  by  the  24th  section  to  advowsons,  which  are  not  liable  to 
duty  unless  disposed  of,  and  fines  are  not  to  be  calculated  till  they 
are  received.  If  necessary  it  may  be  contended  that  this  case 
falls  within  the  26th  section.  [Lord  Wensleydale.  —  Is  any 
thing  to  be  taxed  except  the  then  annual  value  ?]  The  taxing 
clause  is  the  10th,  and  that  does  not  use  the  words  '^annual 
value  " ;  the  words  are  the  *'  value  of  the  succession  "  ;  it  is  only 
in  the  21st  section  that  the  words  ^^ annual  value"  are  intro- 
duced, and  they  are  introduced  to  explain  in  what  way  the  value 
is  to  be  ascertained.  The  fallacy  of  the  argument  for  the  exemp- 
tion depends  on  the  use  of  the  word  "  actual,"  which  does  not 
exist  in  the  Act,  but  has  been  introduced  into  the  arguments. 
[Lord  Wensleydale.  —  Suppose  I  have  a  mine  running  under 
my  ground,  but  I  prefer  to  leave  it  unused,  are  you  to  charge  me 
for  what  I  do  not  use  ?]  Such  a  case  has  not  been  expressly  pro- 
vided for,  because  the  owners  of  property  are  always  supposed  to 
use  it  in  the  way  most  productive  for  their  own  interests.  But  it 
would  be  a  strange  thing  to  say  that  where  property  of  great 
value  exists,  it  should  escape  taxation  altogether  because  the 
owner  chooses  to  put  off  the  use  of  it  to  a  future  time,  and  especially 
if  he  chooses  to  do  so  in  order  thereby  greatly  to  increase  its  value. 

Sir  H.  Cairns  and  Mr.  MMish  (Mr.  Orompton  Button  was  with 
them),  for  the  respondent.  — It  is  quite  clear  that  the  Act  of  Par- 
liament, for  the  general  purposes  of  taxation,  requires  the  value 
of  the  succession  to  be  ascertained  at  the  time  it  accrues. 

*  264    There  *  are  certain  specific  exceptions  to  this  rule,  which 

are  specially  provided  for.  Then  there  are  successions,  in 
respect  of  which  no  duty  is  payable.  And  lastly,  for  the  purpose 
of  ascertaining  value,  the  land  is  to  be  dealt  with  as  it  is,  not  as  it 
may  ultimately  become.  And  this  is  not  altogether  in  favour  of 
the  successor,  for  if  the  value  is  ascertained  to  be  10,0002.,  though 
as  he  employs  it  it  may  only  produce  one  per  cent.,  the  annuity 
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must  be  calculated  as  directed  by  the  statute.  Of  course  too  it  is 
not  pretended  that  if  agricultural  land  is  wilfully  allowed  to  be 
barren,  and  go  to  weeds  and  rubbish,  the  value  is  to  be  taken  upon 
it  in  such  a  state,  so  that  the  utter  neglect  of  it  shall  free  it  from 
all  duty,  but  the  duty  is  to  attach  on  it  according  to  its  value  in 
ordinary  circumstances,  and  not  to  be  imposed  upon  it  in  respect 
of  any  extraordinary  value  which  accident  or  the  particular  skill 
or  self-sacrifice  of  the  owner  may  confer  upon  it.  For  example,  as 
the  Lord  Chief  Baron  said,^  suppose  a  man  in  the  neighbour- 
hood of  a  populous  town  is  the  owner  of  an  ancestral  mansion  and 
park,  the  value  of  his  property  would  not  be  so  great  as  if  he 
pulled  down  his  mansion,  cut  up  his  park,  and  let  it  all  out  on 
building  leases;  but  the  value  must  be  calculated  on  it  as  it 
stands,  not  as  he  might  make  it  if  he  chose  so  to  convert  it.  Of 
course  therefore,  if  there  is  another  piece  of  ground  which  is  not 
building  ground,  and  is  not  capable,  in  the  state  in  which  it  is  at 
the  moment  of  the  succession  accruing,  of  being  employed  profit- 
ably, the  value  must  be  assessed  on  it  as  it  then  stands.  The 
same  rule  must  also  be  applied  to  land  which,  though  of  small 
value  at  the  time  of  the  succession,  may  afterwards  be  found  to 
have  under  its  comparatively  valueless  surface  a  productive  and 
very  profitable  mine. 

*  The  89th  section  has  no  bearing  on  this  case  ;  it  is  in    *  265 
fact  a  section  which,  imposes  no  duty,  but  it  gives  power  to 
the  Commissioners  to  relieve  persons  from  difficulties  which  might 
be  felt  through  some  other  provisions  in  the  Act. 

In  like  manner  the  45th  section  applies  only  to  the  manner  of 
proceeding,  and  relates  to  the  time  when  a  first  payment  shall  be- 
come due  in  those  cases  in  which,  by  other,  sections  of  the  Act, 
payments  are  to  be  made  at  different  intervals. 

The  2d  section  does  not  create  any  liability ;  it  is  a  mere 
interpretation  clause.  Nor  does  the  10th  section  itself  impose 
any  duty.  The  liability  is  to  be  looked  for  in  that  section  only 
when  taken  in  connection  with  others.  And  certainly  the  conten- 
tion that  an  unopened  mine  is  a  ^^  succession  "  liable  to  duty, 
cannot  be  supported.  So  the  20th  section  does  not  contemplate  a 
future  assessment,  though  it  contemplates  the  possessor  not  becom- 
ing entitled  in  possession  on  tlie  death  of  the  predecessor,  and  pro- 
vides for  payment  when  he  actually  obtains  possession.    The  21st 
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eection  alone  gives  the  rule  as  to  valuation,  and  if  the  case  is  not 
brought  under  that  section  it  cannot  be  brought  under  any  other. 
By  that  section  the  interest  is  to  be  treated  as  that  of  the  value  of 
an  annuity  equal  to  the  ^^  annual/'  which  must  mean  the  actual 
annual  value  of  the  property,  and  payable  from  the  date  of  the 
successor  becoming  entitled  thereto  in  possession.  There  is  noth- 
ing in  that  section  which  declares  that  if  the  property  is  of  no 
value  when  the  succession  accrues,  but  becomes  of  value  after- 
wards, the  duty  shall  be  assessed  on  such  future  accruing  value. 
This  sort  of  taxation  is  not  imposed  in  terms,  and  it  cannot  be  im- 
posed by  implication.  Advowsons  and  timber  are  specially  pro-  * 
vided  for,  and  where  no  such  special  provision  has  been  made, 

none  can  be  implied. 
*266       *  Take  the  provisions  of  the  21st  section.    Suppose  tiie 

case  of  some  specific  personal  property  of  great  intrinsic 
value,  but  of  no  annual  value,  such  as  jewels,  or  a  museum. 
Suppose  this  property  so  settled  as  to  be  enjoyed  by  the  tenant  for 
life,  merely  in  its  then  condition  which  is  productive  of  no  annual 
value,  but  after  his  death  is  to  be  converted  into  money,  and  to  be 
invested  in  land.  The  tenant  for  life  dies.  When  the  jewels  had 
been  sold  and  converted  into  land,  but  not  before,  the  annual  value 
to  be  derived  from  the  land  might  be  taken  as  the  basis  on  which 
the  annuity  was  to  be  calculated.  If  there  is  no  annual  value  with 
one  successor  there  can  be  no  taxation  on  him,  nor  any  till,  in  the 
time  of  the  next  successor,  an  annual  value  arises.  An  unfelled 
and  unsold  tree  is  of  value,  yet  while  unfelled  and  unsold  does  not 
become  liable  to  taxation  as  a  tree.  [The  Lord  Chancellor.  — 
A  timber  tree  has  a  sensible  but  not  an  annual  value.  When  sold 
it  becomes  part  of  the  succession,  and  is  liable  to  duty.  The  suc- 
cessor would  then  be  bound  to  make  a  fresh  return.  Following 
that  rule,  does  not  the  45th  section  impose  on  the  successor  the 
duty  of  doing  so  with  regard  to  other  property  which  comes  within 
the  same  description  ?]  The  whole  of  the  proposition  contained 
in  that  question  is  not  assented  to.  The  answer  to  the  question  is, 
that  timber  is  part  of  the  succession.  If  annually  lopped  and  cut 
it  might  produce  an  annual  value.  It  is  specially  provided  for  by 
the  28d  section.  [The  Lord  Chancellor.  —  But  is  it  true  that 
the  2l8t  section  is  to  be  applied  once  for  all  on  the  succession  ac- 
cruing and  never  afterwards  ?]  It  is  so  in  the  case  of  land  ;  and 
hi  those  cases  not  otherwise  specifically  provided  for  under  the  Act. 
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Suppose  the  land  at  the  time  of  the  sucoession  to  be  entirely  with- 
out value,  but  fifty  years  afterwards,  during  the  incumbency  of 
the  same  successor,  it  becomes  productive,  he  could  not 
*  be  assessed  for  it  on  its  new  value ;  the  Grown  must  wait    *  267 
till  the  next  succession  accrues.    The  statute  would  other- 
wise be  a  bar  to  the  investment  of  capital  and  to  improvements. 

TkeAUomey- General  J  in  reply.  —  The  10th  is  the  taxing  section 
of  the  Act.  It  is  made  applicable  by  other  sections,  which  show 
how  the  value  is  to  be  ascertained.  The  succession  duty  has  been 
treated  in  this  argument  as  if  it  was  a  tax  upon  income ;  but  it  is 
not  It  was  truly  represented  in  the  argument  of  the  Attorney- 
General  in  the  case  of  Elwes  ^  as  ^^  a  portion  of  the  principal  sum 
representing  the  value  of  the  entire  sucoession  arrived  at,  by  tak- 
ing such  value  as  equal  to  that  of  an  annuity  of  an  amount  equal 
to  the  annual  value  of  such  property."  This  land  was  part  of  the 
entire  succession,  and  ought  to  be  taken  into  consideration  as 
forming  part  of  that  on  which  the  annuity  was  to  be  calculated. 

1865.    March  3. 

The  Lord  Chancellor  (Lord  Westburt).  —  My  Lords,  two 
questions  arise  on  this  appeal :  First.  What  is  the  subject  of  taxa- 
tions in  a  succession ;  and  secondly,  at  what  time  is  that  subject 
to  be  ascertained  and  assessed. 

For  this  inquiry  the  material  sections  of  the  Succession  Duty 
Act  appear  to  be  the  10th  and  21st.    The  10th  is  the  taxing  clauto, 
and  it  imposes  duties  according  to  the  value  of  the  succession ; 
which  value  is  to  be  ascertained  by  the  machinery  of  the  21st  sec- 
tion.   By  this  latter  section  it  is  declared  that  the  interest  of  every 
snccessor  in  real  property  (with  certain  exceptions)  shall  be  con- 
sidered to  be  of  the  value  of  an  annuity  equal  to  the  annual  value 
of  such  property  (that  is  of  the  property  the  interest  in 
wUch  constitutes  the  succession)  *  after  making  certain  al-   *  268 
lovances ;  and  the  questions  which  arise  are,  what  is*meant 
by  annual  value,  and  at  what  time  such  value  is  to  be  ascertained. 
Are  the  words  ^^  annual  value ''  satisfied  by  taking  the  actual 
yearly  value  of  the  property  in  its  existing  state  and  manner  of 
enjoyment,  or  the  value  which  it  would  yield  if  applied  or  enjoyed 
in  a  different  manner  ?    And  is  the  annual  value  to  be  ascertained 
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at  the  time  of  the  accruer  of  the  succession,  or  will  it  include  any 
future  value,  which  it  is  certain  or  probable  that  the  property  will 
have  within  a  short  period  of  time.  Upon  these  questions  I  think 
it  clear  that  the  value  must  be  ascertained  at  the  time  of  the  ac- 
cruer of  the  succession ;  and  when  the  property  is  at  that  time 
jrielding  or  capable  of  yielding  annual  income.  I  agree  with  the 
Lord  Chief  Baron  and  Mr.  Baron  Wilde,  that  the  full  present 
actual  yearly  value  of  the  property  in  its  existing  state  or  mode  of 
enjoyment  is  the  subject  of  assessment. 

I  concur  with  Mr.  Baron  Wilde,  that  no  system  of  assessment 
or  charge  can  be  adopted  which  draws  into  the  calculation  of  value 
a  prospective  or  future  benefit,  which  is  uncertain  as  to  the  tune 
of  its  incidence.  But  there  may  be  successions  which  at  the  time 
of  accruer  neither  yield,  nor  are  capable  of  yielding  in  their  exist- 
ing state  any  annual  income,  but  yet  are  saleable  and  would  fetch 
in  the  market  considerable  sums ;  and  in  such  cases  I  incline  to 
think  (but  the  point  does  not  now  require  decision),  that  the  prop- 
erty which  forms  the  succession  (not  being  excepted  from  the  oper- 
ation of  the  Act,  which  is  the  case  with  unopened  mines,  timber, 
and  advowsons)  has  an  annual  value  within  the  meaning  of  the 
A.ct,  namely  a  value  equal  to  interest  at  three  per  cent,  on  the  sum 
that  might  have  been  realized  if  the  property  had  been  sold 
*  269  at  the  time  of  the  accruing  of  the  succession  ;  *  and  that 
the  successor  cannot  baffle  the  statute  by  postponing  a  sale 
until  a  future  period. 

Such  might  have  been  the  course  adopted  in  the  present  case  ; 
for  it  is  impossible  to  suppose  that  land  which  sold  for  a  large  sum 
of  money  within  a  few  months  after  the  accruer  of  the  succession 
was  not  of  some  value  to  be  sold  at  the  time  of  the  succession. 
But  this  course  was  not  taken,  and  the  present  appeal  must  be  de- 
cided on  the  facts  which  are  clearly  admitted  by  the  Crown.  For 
if  the  property  has  not  at  the  time  when  the  interest  of  the  suc- 
cessor accrues  any  saleable  value,  or  any  actual  or  potential  annual 
value,  it  is  clear  that  it  is  not  capable  of  being  assessed,  and  that 
it  is  not  a  ^^  succession  " ;  which  word  is  defined  to  mean  property 
chargeable  with  duty  under  the  Act. 

And  this  is  as  between  the  parties  before  us  the  condition  of  the 
property  in  question.  The  information  admits  '^  that  at  the  time 
of  the  death  of  the  defendant's  father,  and  of  his  becoming  en- 
titled to  the  land,  the  same  was  not  in  demand  or  marketable  as 
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building  land,  nor  was  it  capable  of  being  sold  or  let  profitably  as 
such  " ;  and  then  the  word  "  profitably  "  is  explained  by  the  sub- 
sequent allegation  ^^  that  the  land  was  not  at  the  time  of  the  de- 
fendant's becoming  entitled  thereto  capable  of  being  used  produc- 
tiyely  for  agricultural  or  other  purposes,  and  that  such  land  was 
then  and  had  been  for  ten  years  previously,  and  has  ever  since 
been  wholly  unoccupied  and  unproductive,  and  that  during  no 
part  of  the  time  has  any  income  or  annual  profit  been  derived  from 
it." 

Upon  these  admissions  I  am  of  opinion  that  the  property,  the 
respondent's  interest  in  which  is  alleged  to  be  a  succession,  had  no 
assessable  value  at  the  time  of  the  respondent  becoming  en- 
titled, and  that  the  Crown  is  not  *  entitled  to  any  duty.  I  *  270 
shall  therefore  move  your  Lordships  that  the  decree  of  the 
Court  below  be  aflSrmed,  and  that  the  petition  of  appeal  be  dis- 
missed with  costs. 

Lord  Wensleydale. — My  Lords,  the  question  in  this  case 
which  is  very  important,  arises  upon  an  information  on  the  revenue 
side  of  the  Exchequer  on  the  Succession  Duty  Act,  16  &  17  Yict. 
c.  51.  The  somewhat  loose  and  inaccurate  form  in  which  the  in- 
formation is  drawn  at  first  sight  occasioned  some  little  doubt  what 
was  the  precise  question  meant  to  be  raised.  Upon  carefully  con- 
sidering the  statements  of  facts  in  the  information,  I  have  come  to 
the  conclusion  that  it  is  meant  to  be  stated  that  the  land  had  no 
annual  value  at  the  time  that  the  present  respondent  succeeded  to 
it ;  and  the  question  for  us  to  decide  is  whether  in  that  case  the 
present  Earl  of  Sefton  is  liable  to  succession  duty. 

The  information  states  —  [His  Lordship  went  through  it,  see 
ante,  p.  259.] 

That  would  leave  the  question  unanswered,  whether  it  could  be 
made  productive  of  some  annual  profit  with  ordinary  care.  But 
the  information  goes  on  to  state  that  the  respondent  sent  a  notice 
that  the  land  in  question  was  wholly  unoccupied  and  unproduc- 
tive, and  not  capable  of  yielding  income,  fluctuating  or  otherwise, 
and  that  therefore  the  respondent  was  not  liable  to  pay  duty.  And 
the  information  admits  the  truth  of  this  notice. 

It  seems  that  the  result  of  these  statements  in  the  information 
is,  that  at  the  time  of  the  succession  taking  place  on  the  death  of 
the  father,  the  annual  value  of  the  land  in  question  was  nothing ; 
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it  was  waste  land.    The  land  produced  no  rent,  and  was  incapable 

of  yielding  any,  even  though  ordinary  care  was  taken  to  make  it 

as  productive  as  it  could  be  reasonably  made.    And   the 

*  271    question  *  then  for  your  Lordships  is,  whether  the  aDDuaL 

produce  during  the  first  year  of  the  succession  being  noth- 
ing, any  succession  duty  is  payable.    I  think  it  is  not. 

The  very  able  opinions  of  the  Lord  Ohief  Baron  and  Mr.  Baron 
Wilde,  who  have  discussed  the  question  most  fully,  have  satisfied 
me  that  the  calculation  of  the  succession  duty  is  to  be  on  succes- 
sions according  to  their  value  (by  section  10),  and  is  to  be  calcu- 
lated (by  section  21)  at  the  value  of  an  annuity  equal  to  the  an- 
nual value  of  the  property,  and  is  to  be*  payable  from  the  date  of 
the  successor  becoming  entitled  thereto  in  possession  in  eight 
equal  half-yearly  instalments,  the  first  to  be  paid  twelve  months 
next  after  the  successor  has  become  entitled  to  the  beneficial  enjoy- 
ment of  the  real  property.  The  beneficial  enjoyment  means  no 
more  than  in  his  own  right,  and  for  his  own  benefit,  not  as  trustee 
for  another. 

If  the  property  is  then  of  no  annual  value  whatever,  there  is  no 
basis  whereon  to  make  any  calculations.  If  the  land  increased  after- 
wards in  value  by  the  exertion  and  employment  of  the  capital  of 
the  successor  in  improving  his  own  property,  it  is  out  of  the  ques- 
tion to  suppose  that  such  increase  of  value  should  be  taxed.  That 
never  came  in  any  degree  from  the  predecessor.  If  the  property 
should  increase  by  the  advancing  prosperity  of  the  neighbourhood, 
or  by  wholly  accidental  circumstances,  as  the  discovery  of  minerals, 
such  increase  of  value  does  not  appear  to  have  been  in  the  con- 
templation of  the  Legislature.  Neither  its  increase  nor  diminution 
after  the  succession  took  place  seems  to  have  been  thought  of  by 
the  Legislature. 

This  part  of  the  case  has  been  most  ably  discussed,  and 
very  satisfactorily  to  my  mind,  by  two.  of  the  Judges  below,  and 
particularly  by  Sir  James  Wilde,  who  has  entered  more  fully 
into  it. 

*  272       *  All  that  the  Act  says  is,  that  the  taxation  in  this  partic- 

ular case  of  land,  simply,  is  to  be  according  to  the  annual 
value,  not  the  whole  value  of  the  corpus  of  the  land.  For  land  of 
fluctuating  value,  for  land  producing  casual  profit  as  timber,  and 
for  mines,  the  Act  has  made  special  provisions.  For  land  alone, 
simply,  the  only  mode  of  taxing  is  a  percentage  varying  in  amount 
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with  the  remoteness  of  relationship,  and  in  the  clause  imposing 
the  dutj  expressly,  it  is  to  be  according  to  the  annual  value,  be- 
ginning at  the  period  of  first  enjoyment,  and  payable  annually,  the 
•first  portion  at  the  end  of  the  first  year. 

Baron  Martin  argues  that  it  cannot  be  supposed  that  the  Legis- 
lature could  have  meant  to  leave  valuable  land,  much  more  valu- 
able land  than  the  best  land  used  in  agriculture,  untaxed.  But  no 
proposition  can  be  more  clear  than  that,  however  likely  it  may  be 
that  such  land  should  not  be  omitted,  the  subject  cannot  be  taxed 
unless  there  are  words  clear  enough  to  impose  the  taxation.  There 
must  be  clear  words.  There  certainly  are  no  words  of  that  char- 
acter here. 

It  is  clear  that  nothing  but  annual  value  is  taxed.  It  was  so 
admitted  in  the  very  able  argument  of  the  Attorney-General; 
whenever  it  is  to  be  actually  taxed,  and  in  the  21st  section,  which 
enacts  the  time  of  calculation,  no  other  time  for  its  commencement 
is  contemplated  than  the  beginning  of  the  succession.  If  then 
there  is  no  annual  value,  there  is  none  to  calculate  from,  and  what 
the  Legislature  requires  cannot  be  done. 

Bat  it  is  contended  that  the  moment  annual  value  begins  to 
arise  the  calculation  ought  to  begin.    Is  this  to  be  the  case  ?    Is 
the  waste  land  to  be  taxed  if  it  becomes  valuable  ten  or  twenty 
years  afterwards  ?    Is  there  to  be  a  distinction  between  those 
eases  in  which  it  becomes  *  annually  profitable,  altogether  by    *  273 
the  industry  or  capital  of  the  successor  himself,  or  in  part  from 
the  same  cause  ?    Are  the  eight  half-years  to  be  dated  from  such  an 
event,  however  remote  ?    Is  there  to  be  no  inquiry  whether  that  in- 
creased value  is  caused  in  some  degree  by  the  successor's  own  capital 
or  industry  ?    Is  there  to  be  a  fresh  date  for  each  additional  improve- 
ment in  several  years,  so  as  to  have  continual  succession  duties  as 
to  each  part  ?    I  consider  that  the  Legislature  never  contemplated 
BQch  a  succession  of  taxes,  which  it  would  be  difficult  to  ascertain 
and  fably  to  adjust ;  but  that  what  was  meant  has  been  said,  the 
Legislature  imposing  the  duty  with  respect  to  land,  simply  fixing 
it  for  the  whole  period  of  each  succession,  once  for  all,  and  that 
according  to  one  fixed  criterion,  which  was  the  annual  value  of 
the  land  at  the  time  at  which  the  succession  begins.    There  is 
no  provision  whatever  made  for  any  future  calculations,  beginning 
bom  another  period  than  the  first  period,  than  the  first  year  of  the 
Buccession,  and  if  there  is  no  annual  value,  then  there  is  no  duty. 
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If*  there  should  be  any  subsequent  increase  of  value  from  any 
cause,  the  Crown  will  have  the  benefit  of  such  increase  on  subse- 
quent successions. 

As  to  the  case  suggested  by  my  noble  and  learned  friend  the 
Lord  Chancellor,  where  land  has  no  value  at  the  time  when  the 
succession  begins,  but  is  capable  of  being  sold,  and  so  producing 
an  annual  value  on  the  interest  of  money,  I  do  not  think  it  neces- 
sary to  give  any  opinion,  as  it  does  not  arise  in  this  case. 

The  Lord  Chancelloi*,  in  the  course  of  the  argument,  suggested 
for  consideration  whether  the  interpretation  clause,  which  enacts 
that  the  term  ^^  succession  shall  denote  any  property  chargeable 
with  duty  under  this  Act,"  does  not  assist  the  Crown  in  this  case. 
I  do  not  feel  sure  in  what  way  this  enactment  in  the  first 
*  274  section  can  *  be  of  use  to  the  Crown.  There  is  no  doubt 
that  the  word  ^^  succession  "  does  denote  in  the  Act  a  sue- 
cession  liable  to  duty,  and  the  Act  provides  for  the  mode  of  levy- 
ing each  duty ;  but  it  does  not  follow  that  everywhere,  when  that 
term  is  used,  it  has  an  addition  to  be  made  to  it  by  construction, 
of  a  direction  to  levy  it  in  another  mode,  if  that  provided  is  insuf- 
ficient. No  doubt  the  Legislature  meant  the  tax  to  be  levied  by 
eight  half-yearly  portions  of  the  tax,  beginning  at  the  commence- 
ment of  the  succession ;  but  you  cannot,  by  virtue  of  the  defini- 
tion, add  another  beginning  at  a  different  time,  when  that  mode  of 
levying  is  inapplicable.  Therefore  I  concur  entirely  with  the 
motion  of  my  noble  and  learned  friend  the  Lord  Chancellor. 

Lord  Chelmsford.  —  My  Lords,  in  determining  the  question  of 
the  liability  of  the  defendant  to  the  payment  of  succession  duty, 
we  must  take  the  facts  as  they  appear  upon  the  face  of  the  infor- 
mation, in  which  there  is  an  admission  that  ^^  the  several  state- 
ments contained  in  the  notice  and  letters  set  forth  are  according  to 
the  fact."  Now  by  the  notice  delivered  to  the  Commissioners  of 
Inland  Revenue,  accompanying  the  defendant's  account  for  assess- 
ment, it  is  stated  that  the  plots  of  land  as  to  which  the  question 
now  arises  are  ^^  wholly  unoccupied  and  unproductive,  and  not 
capable  of  yielding  income,  fluctuating  or  otherwise."  The  Board 
of  Inland  Revenue  acquiescing  too  readily  in  this  statement,  in- 
formed the  defendant  that,  if  after  any  interval  from  the  late 
Earl's  death  he  should  derive  income  or  profit  from  the  land, 
he  would  be  expected  to  dehver  a  further  account,  in  order  that 
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the  succession  duty  might  then  be  calculated  according  to  the 
yalae. 

Now  whatever  was  the  state  of  the  land  at  the  time  of 
*  the  succession,  whether  profitable  or  profitless,  this  mode  *  275 
of  yiewiug  the  claim  of  the  Crown  was  equally  erroneous. 
Upon  reference  to  the  statute,  it  will  appear  that  the  time  when 
the  question  arises  whether  duty  is  to  be  paid,  and  if  payable,  upon 
what  value,  must  be  determined  once  for  all,  when  the  succession 
falls,  aud  cannot  be  left  for  future  ascertainment.  If  at  the  time 
when  the  successor  becomes  entitled  to  the  property  it  is  utterly 
valueless  and  incapable  of  realizing  any  annual  profit,  the  liability 
to  duty  is  not  to  be  left  open  to  the  possible  contingency  of  its 
thereafter  becoming  valuable,  but  must  depend  altogether  upon  its 
actual  present  condition.  If  it  possesses  any  value  upon  which 
the  duty  may  be  calculated,  there  can  no  mo]:a  be  any  future  esti- 
mate upon  its  improvement  in  value  than  there  would  be  a  return 
of  duty  upon  the  deterioration  of  the  property  after  the  proper  duty, 
payable  when  the  succession  fell,  had  been  ascertained  and  paid. 

This  appears  to  me  to  be  clear  from  a  consideration  of  some  of 
the  sections  of  the  Act.  The  10th  section  enacts, "  that  there  shall 
be  levied  and  paid  in  respect  of  every  such  succession  aforesaid,  ac- 
cording to  the  value  thereof."  These  words  necessarily  refer  to 
the  preceding  part  of  the  Act  where  the  meaning  of  the  word 
^'  succession  "  is  explained.  The  interpretation  clause  (section  1} 
states  that  in  the  construction  and  for  the  purposes  of  the  Act,  the 
term  '^  succession  ^'  shall  denote  any  property  chargeable  with  duty 
under  this  Act.  These  words  seem  to  be  intended  to  embrace 
every  description  of  property  which  in  its  own  nature  would  be 
chargeable  with  duty,  although  from  some  accidental  circumstance 
connected  with  it  at  the  time  when  the  succession  falls,  it  might 
happen  not  to  be  capable  of  or  liable  to  assessment.  If  they 
were  construed  to  apply  not  merely  to  property  of  *  a  kind  *  276 
to  be  primd  facie  liable,  but  to  such  as  from  some  present 
circumstance  temporarily  affecting  it  happens  not  to  be  in  a  condi- 
tion to  be  the  subject  of  an  estimate  for  duty,  there  would  be  a 
conflict  between  the  meaning  of  the  interpretation  clause  and  of 
the  2d  section.  This  latter  section  enacts  that  ''  any  beneficial 
interest  in  property  or  in  the  income  thereof"  (by  which  I  under- 
stand a  beneficial  enjoyment  in  contradistinction  to  holding  as 
trustee),  ^'  shall  be  deemed  to  confer  a  succession." 
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This  suocossion  arises  upon  the  death  of  some  person  dying  in 
possession  or  expectancjr.  Therefore  the  10th  section  making 
every  succession,  previously  mentioned  and  explained,  liable  to 
duty  according  to  the  value  thereof,  such  value  must  necessarily  be 
estimated  at  the  time  of  the.  devolution  of  the  property  to  the  suc- 
cessor, even  if  there  had  been  no  other  provisions  than  these  in 
the  Act. 

But  the  20th  section  places  the  matter  beyond  doubt,  for  it 
enacts  that  the  duty  imposed  by  the  Act  shall  be  paid  ^^  at  the  time 
when  the  successor,  or  any  person  in  his  right  or  on  his  behalf" 
(words  pointing  to  the  case  of  a  trust  estate,  and  further  explain- 
ing the  words  '^  beneficial  interest "  in  the  2d  section)  ^^  shall  be* 
come  entitled  to  the  succession." 

The  20th  section  having,  provided  for  the  period  when  the  duty 
is  to  be  paid  (obviously  meaning  by  the  words  ^^  is  to  be  paid,"  be- 
comes due),  the  21st  section  enacts  in  what  manner  it  shall  be  as- 
sessed, and  at  what  times  it  shall  be  payable.  Now  the  interest  of 
the  successor  is  to  be  considered  as  of  the  value  of  an  annuity  equal 
to  the  annual  value  of  the  property.  There  is  no  other  mode  pro- 
vided for  calculating  the  duty.  If,  therefore,  when  the  succes- 
sor becomes  entitled  in  possession  to  his  succession  (being 
*  277  *  the  point  of  time  at  which  alone  the  duty  imposed  is  to 
be  ascertained  in  the  manner  prescribed  b^  the  Act)  the 
property  has  no  value,  how  can  it  possibly  be  made  the  subject 
of  an  assessment  for  duty,  either  then  or  at  any  subsequent  period  ? 

I  do  not  think  that  any  of  the  sections  referred  to  in  the  argu- 
ment countenance  the  idea  that  the  ascertainment  of  the  duty  to 
be  paid  can  be  postponed  to  any  period  after  the  death  of  the 
predecessor.  The  87th  section  providing  for  cases  where  a  suc- 
cessor shall  not  have  obtained  the  whole  of  his  succession  at  the 
time  of  the  duty  becoming  payable  (that  is  when  he  becomes  en- 
titled in  possession  to  his  succession),  clearly  does  not  mean  where 
he  shall  not  have  realized  the  whole  value  of  his  succession,  but 
where  the  property  having  devolved  upon  him  by  right,  he  has 
been  kept  out  of  some  portion  of  It.  In  this  case  he  is  to  be 
charged  only  with  the  value  of  the  property  or  benefit  of  which  he 
gets  possession  at  the  time  of  the  succession  ;  but  specific  provision 
is  made  for  his  being  chargeable  with  duty  on  the  property  after- 
wards obtained  by  him ;  as  to  which  some  doubt  might  have  arisen 
unless  the  case  had  been  thus  specially  provided  for. 
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The  provisions  of  fhe  39th  section  are  wholly  inapplicable  to  the 
jN-esent  case.  They  apply  only  where  the  value  of  a  succession 
"  shall  not  be  fairly  ascertainable  under  any  of  the  preceding  di- 
rections." That  is  not  the  case  with  the  land  in  question,  for  it  is 
admitted  by  the  information  that  it  has  been  ascertained  to  be  of 
no  annual  value  whatever. 

The  45th  section,  requiring  the  successor  in  the  case  of  real 
property  to  give  notice  to  the  Commissioners  ^'  when  any  duty  in 
respect  thereof  shall  first  become  payable,"  might,  by  the 
use  of  the  word  "  first,"  introduce  a  little  *  doubt,  and  aid  *  278 
the  argument  that  unproductive  property  becoming  produc- 
tive would  be  liable  to  duty,  and  that  consequently  the  Crown 
would  be  entitled  to  notice  in  such  an  event.  But  it  appears  to 
me  that  this  word  meets  with  its  proper  application  in  such  sec- 
tions as  the  23d  and  24th,  with  respect  to  timl)er  and  advowsons, 
and  the  25th,  with  respect  to  beneficial  leases,  which  are  instances 
of  exceptions  from  the  general  rule,  contained  in  the  20th  section, 
as  to  the  liability  to  duty  at  the  time  when  the  successor  becomes 
entitled  in  possession  to  his  succession. 

It  was  thrown  out  in  the  course  of  the  argument  that  from  the 
words  in  the  information  '^  the  land  in  question  was  not  capable  of 
being  sold  or  let  profitably  as  building  land,"  it  might  be  inferred 
that  it  would  have  realized  some  amount  at  the  time  of  the  defend- 
ant becoming  entitled  to  the  succession,  although  it  might  probably 
be  sold  or  let  ihore  advantageously  at  some  futu):e  period  ;  and  it 
was  contended  that  if  the  land  had  a  saleable  value  at  the  time 
when  the  succession  fell  to  the  defendant,  it  might  be  charged  with 
succession  duty.  The  difficulty  would  be  in  what  manner  the 
amount  of  duty  to  be  paid  would  under  these  circumstances  be 
arrived  at.  It  can  hardly  be  supposed  to  have  been  the  intention 
of  the  Legislature,  that  a  valuable  succession  of  this  description 
should  escape  assessment  altogether ;  and  yet  there  would  be  no 
annual  value  to  furnish  a  basis  for  the  only  mode  of  calculating 
the  duty  prescribed  by  the  Act.  Instead  of  considering  "  the  in- 
terest of  the  successor,"  in  the  words  of  the  21st  section,  *'  to  be 
of  the  value  of  an  annuity  equal  to  the  annual  value  of  the  prop- 
erty," it  would  be  necessary  to  ascertain  the  amount  for  which  the 
knd  would  sell,  and  then  make  that  amount  the  assumed  purchase- 
money  of  an  annuity,  to  represent  the  duty.  It  appears  to 
me  that  the  sections  23d  and  24th,  as  to  timber  *  and   *  279 
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advowsons  ^'  comprised  in  the  succession,"  r&ther  favour  the  view 
that  for  land  yielding  no  annual  value  but. capable  of  imme- 
diately realizing  a  value  by  sale,  the  .successor  would  be  liable  to 
succession  duty.  I  do  not  understand  that  these  subjects  of  prop- 
erty would  have  been  exempt  from  duty  but  for  the  special  pro- 
visions respecting  them.  The  language  of  the  section  assumes 
that  they  would  have  been  chargeable  at  once  as  "  comprised  in 
the  succession."  The  rule  as  to  the  time  and  mode  of  charging 
the  duty  was  introduced  in  case  of  the  successor,  who  from  the 
nature  of  the  property  might  possess  it  as  a  valuable  part  of  the 
succession,  and  yet  derive  no  profit  from  it  for  many  years. 

I  cannot  help  thinking  that  if  the  Crown  had  not  acted  upon  an 
erroneous  notice  of  the  defendant's  possible  liability  to  duty  at 
some  future  period,  it  would  have  been  found  that  his  land  was 
not  altogether  valueless,  and  that  the  question  might  have  been 
raised  as  to  its  liability  to  duty  upon  the  marketable  value  as  build- 
ing land.  But  I  must  act  upon  the  admission  in  the  information, 
that  the  plots  of  land  in  question  were  wholly  unoccupied  and  not 
capable  of  yielding  income,  fluctuating  or  otherwise ;  and  upon 
that  ground  alone  I  have  come  to  the  conclusion  that  the  defend- 
ant was  not  chargeable  with  duty  when  he  became  entitled  to  his 
succession,  and  that  he  cannot  be  charged  at  any  time  afterwards. 
I  therefore  think  that  the  judgment  of  the  Court  of  Exchequer  is 
right,  and  that  it  ought  to  be  affirmed. 

Decree  affirmed^  and  appeal  d%9mis8ed  with  costs. 

Lords'  Journals,  3d  March,  1865. 
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1865.    March  10. 

Henby  Eable  and  John  James,  Appellants. 
BiCHABD  P.  Babkeb  and  others,  Sespondents. 

Will.    Residue.    Power  to  appoint. 

A  testator,  after  making  specific  devises  of  his  property  real  and  personal,  thus 
provided  for  the  disposal  of  his  residuary  estate :  <*  As  to  all  the  residue,  &c. 
not  hereinbefore  specifically  bequeathed,  I  give,  &c.  to  my  executors,  their  heirs, 
&C.  upon  the  trusts  following,''  to  pay  debts  and  legacies,  to  permit  his  nephew, 
R  B.  C.y  to  receiye  the  rents  for  life,  and  "  after  the  death  of  my  said  nephew, 
provided  he  shall  leave  any  child  or  children  him  surviving,  &c.,  I  direct  that 
my  executors,  &c.  shall  stand  seised  of  my  said  residuary  estate  upon  trust  for 
8Qch  persons  and  for  such  ends  and  purposes  as  my  said  nephew  shall  by  his 
last  will  direct,  appoint,  or  devise ;  but  if  my  said  nephew  shall  die  without 
leaving  any  child  or  children  him  surviving,  &c.^  and  my  said  nephew  shall  not 
previous  to  his  decease  make  any  such  appointment  as  aforesaid,  then  my  ex- 
ecutors shall  stand  possessed  of  my  said  redduary  estate,  &c.  upon  trust  for  B. 
Y.  and  R.,  their  heirs,  &c.*'  The  nephew  died  without  ever  having  had  a 
child,  leaving  a  will  in  which  he  recited  his  uncle's  wiU,  and,  declaring  himself 
thereby  entitled  to  appoint,  he  appointed  the  residue  to  E.  and  J. :  — 

Hdd^  affirming  the  decision  of  the  Master  of  the  Rolls,  that  the  nephew  never 
having  had  a  child,  the  condition  on  which  the  power  to  appoint  was 
founded  had  not  occurred,  and  the  power  to  appoint  never  came  into  exist- 
ence ;  that  the  nephew's  appointment  was  therefore  invalid ;  and  the  residuary 
estate  went,  under  the  uncle's  will,  to  B.  T.  and  R. 

Fbangis  Const  made  his  will  on  the  11th  April,  1839,  bj  which 
he  appointed  his  nephew,  Henry  Beaumont  Coles,  and  William 
Dunn  and  Henry  Toung,  his  executors.  After  the  bequest  of 
Tarious  legacies  to  different  persons,  he  thus  provided  for  the  dis- 
posal of  his  residuary  estate :  — 

* ''  And  as  to  all  the  rest  and  residue  of  my  estate,  both  *  281 
real  and  personal,  including,  &c.,  not  hereinbefore  specifi- 
cally bequeathed,  I  hereby  give,  devise,  and  bequeath  the  same  to 
my  said  executors,  their  heirs,  <&c.,  upon  the  trusts  following  (tliat 
is  to  say)  :  first,  to  pay  the  legacies  and  annuities,  <tc.,  and  after 
payment  thereof,  to  permit  and  suffer  my  said  nephew,  Henry 
Beaumont  Coles,  to  take  and  receive  the  rents,  dividends,  profits, 
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and  interest  thereof,  for  and  during  the  term  of  his  natural  life 
for  his  own  absolute  use  and  benefit,  and  from  and  after  the  de- 
cease of  mj  said  nephew,  provided  he  shall  leave  any  child  or 
children  him  surviving,  or  who  shall  be  bom  in  due  time  after  his 
decease,  lawfully  begotten,  then  I  declare  and  direct  that  my  said 
executors  shall  stand  and  be  possessed  of  my  said  residuary  estate, 
upon  trust  for  such  persons,  and  for  such  ends  and  purposes,  as 
my  said  nephew  shall  by  his  last  will  and  testament  direct  or  ap- 
point, give,  devise,  or  bequeath  the  same  ;  but  if  my  said  nephew 
shall  die  without  leaving  any  child  or  children  him  surviving,  or 
who  shall  be  bom  in  due  time  after  his  decease,  lawfully  begotten, 
and  the  said  Henry  Beaumont  Coles,  my  nephew,  shall  not,  pre- 
vious to  his  decease,  make  any  such  appointment,  gift,  or  bequest, 
as  aforesaid ;  then  I  declare  that  my  said  executors  shall  stand  and 
be  possessed  of  all  my  said  residuary  estate,  and  of  all  rents,  divi- 
dends, interest,  and  profits  of  or  arising  out  of  the  same :  Upon 
trust  for  and  to  be  divided  between  the  following  persons  (that  is 
to  say) :  Richard  Barker,  of,  &c.,  Henry  Toung  and  James  By- 
land,  and  to  and  for  their  heirs,  executors,  and  administitttors,  and 
I  hereby  give  and  bequeath  the  same  accordingly." 

The  testator  died  on  the  16th  December,  1839,  leaving  all  the 
persons  above  mentioned  him  surviving. 
*  282  *  Henry  Beaumont  Coles,  who  was  the  testator's  heir  at 
law  and  only  next  of  kin,  died  on  the  23d  November,  1862, 
married,  but  never  having  had  a  child.  He  had  made  a  will  on 
the  23d  November,  1861,  by  which  he  appointed  Henry  Earle  and 
John  James  his  executors,  and  after,  disposing  of  his  own  property, 
he  proceeded  to  recite  the  will  of  Francis  Const,  and  what  he 
believed  to  be  the  true  construction  of  that  will,  and  he  devised 
all  that  he  thereby  enjoyed  or  had  the  power  of  appointing  to 
trustees,  on  the  same  trusts  as  those  declared  of  his  own  residuary 
estate. 

A  bill  was  filed  by  the  representatives  of  Richard  Barker  (who 
had  died  some  years  before  Coles)  against  the  executors  of  Henry 
Beaumont  Coles  and  others,  praying  that  the  appointment  made 
by  Coles,  in  his  will,  of  the  residuary  estate  of  Const,  might  be 
declared  invalid,  and  that  such  residuary  estate  on  the  death  of 
Coles  became  divisible  between  Barker,  Young,  and  Ryland,  their 
heirs,  &c. 

Answers  were  put  in,  and  the  cause  was  heard  before  the  Master 
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of  the  Bolls,  who  made  a  decree  in  accordance  with  the  prayer  of 
the  bill  (88  Beav.  853). 
This  was  an  appeal  against  that  decree. 

Sir  F.  Kdly  and  Mr.  Sobhouse  (Mr.  Druce  and  Mr.  Earle  were 
with  them),  for  the  appellants. — The  testator's  nephew,  H.  B. 
Coles,  had  a  general  power  of  appointment  over  the  residuary 
estate,  and  that  power  was  not  dependent  on  his  having  or  leay- 
ing  a  child.  He  is  not  restricted  to  using  the  power  in  favour  of 
children ;  he  may  give  away  the  whole  estate  from  them.  The 
possibility  of  his  having  a  child  was  of  course  foreseen,  and  the 
testator  intended  to  give  him  the  means  of  providing  for  it ; 
but  in  the  event  of  his  having  none,  *  the  words  of  the  will  *  288 
left  in  him  the  general  power  of  appointment.  There  were 
two  events  provided  for,  either  of  which  would  prevent  the  estate 
from  going  over;  first,  his  having  a  child,  and  next,  provided 
"  the  said  H.  B.  Coles,  my  nephew,  shall  not,  previous  to  his  de- 
cease, make  any  such  appointment."  These  words  are  clear,  and 
cannot  be  disregarded.  He  did  make  the  appointment,  and  under 
these  words  that  appointment  is  valid.  If  validly  made  during 
Coles's  life,  and  be  is  not  in  this  latter  sentence  instructed  to 
make  it  by  will,  it  would  not  be  rendered  invalid  by  his  subsequently 
dyiog  without  children.  If  the  power  was  to'  be  entirely  depen- 
dent on  Coles  having  children,  the  testator  should  have  stopped  at 
the  words  ^^  lawfully  begotten,"  instead  of  which  he  went  on  to 
describe  the  second  event  that  was  to  happen  before  the  property 
could  go  over,  namely,  the  making  of  the  appointment.  That 
eT^t  has  not  happened,  for  the  appointment  has  been  made.  In 
the  first  part  of  the  will  the  testator  Const  supposes  his  nephew  to 
have  children,  and  then  directs  the  executors  to  stand  possessed  of 
the  estate  for  such  ends  and  purposes  as  his  nephew  shall  by  his 
will  appoint.  Then  he  goes  on  to  suppose  that  his  nephew  may 
die  without  leaving  children  him  surviving,  and  then,  if  the 
nephew  does  not  make  any  appointment,  the  executors  are  to 
stand  possessed  of  the  property  for  the  use  of  the  three  persons 
named  in  the  will.  But  if  he  had  children,  and  made  an  appoint- 
ment, or  if  he  had  none,  and  yet  made  the  appointment,  it  was  to 
take  effect,  and  only  in  the  event  of  his  making  no  appointment 
▼as  the  estate  to  go  over.  Neither  of  the  two  clauses  can  be 
ejected  from  the  will.    The  testator  would  have  expressed  him- 
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self  differently  if  he  had  meant  that  Coles  having  children 

*  284    *  to  surviye  him  was  the  condition  absolutely  requisite  to 

give  him  power  to  appoint.  He  has  not  done  so,  and  the 
appointment  being  duly  made,  the  two  eyents,  on  the  happening 
of  which  two  events  alone  the  estate  was  to  go  over,  not  having 
happened,  the  appointment  is  valid. 

The  Attorney- Q-eneral  (^Sir  R.  Palmer)  and  Mr.  W.  M.  Jame» 
(Mr.  Sarris  Prendergast,  Mr.  Larence  Bird^  and  Mr.  Shebbeare 
were  with  them),^  for  the  various  respondents.  —  Coles  was  only  a 
tenant  for  life,  with  testamentary  power  of  appointment  to  be 
exercised  in  the  event  of  his  leaving  children  or  a  child  surviving 
him,  but  in  no  other  event.  The  testator  no  doubt  intended  that 
if  Coles  should  have  children  the  residuary  estate  might,  but  not 
that  it  should,  go  to  them,  for  he  had  a  general  power  of  appoint- 
ment and  might  leave  it  to  a  stranger.  Coles  had  the  power  to 
apportion  it  among  his  children,  but  the  testator  intended  also 
that  if  Coles  had  no  children,  certain  friends  of  his  own  should 
divide  the  estate  among  them.  The  appointment  mentioned  in 
tlie  second  sentence  was  the  same  which  Coles  was  before  au- 
thorised to  make,  and  that  was  dependent  on  his  having  children 
who  survived  him.  The  words  of  reference,  ''  such  appointment 
as  aforesaid,"  show  that.  The  words  ^'  providing  he  shall  leave 
any  child  him  surviving "  govern  the  rest  of  the  sentence,  yet 
they  must  be  rejected  as  wholly  without  meaning  if  the  contention 
on  the  other  side  is  to  prevail.  The  nephew  has  no  power  to  ap- 
point except  by  will,  and  the  making  of  the  will  in  the  first 

*  285    sentence  is  clearly  dependent  *  on  his  having  childfen. 

The  second  sentence  is  referential,  and  speaks  of  his  not 
doing  that  which  the  first  sentence  enabled  them  to  do.  It  means 
if  there  should  be  a  child,  in  which  case  the  power  would  arise, 
but  if  that  power  should  not  be  exercised,  then  over ;  but  it  does 
not  confer  any  power  if  there  should  be  no  child.  The  power  al- 
together depended  on  his  having  children ;  as  he  had  none,  the 
power  never  arose,  and  the  gift  over  took  effect. 

Sir  F.  Kelly  replied. 

1  As  all  the  respondents  had  identical  interests  in  the  suit,  the  House  wonld 
only  hear  two  counsel. 

[212] 


KABLE  V.  BABEEB.  *285 

March  10. 

The  Lobd  Chancellor  (Lord  Westbury).  —  My  Lords,  this 
case  has  been  very  ably  argued  at  the  bar  by  the  learned  counsel 
both  for  the  appellants  and  the  respondents. 

I  think  your  Lordships  will  agree  with  me  in  the  comclusion  that 
the  Master  of  tUe  Bolls  is  right  in  his  decision.  I  do  not  by  any 
means,  for  a  moment,  intend  to  suggest  that  the  reasoning  upon 
which  his  Honour  arrived  at  that  conclusion  is  in  any  respect  defec- 
tive or  erroneous ;  but  I  think  the  same  conclusion  may  also  be 
arriyed  at  upon  rather  a  different  view  of  the  effect  of  the  clause 
in  this  will  upon  which  the  question  turns. 

Henry  Beaumont  Coles  is  made  the  tenant  for  life.  There  is 
then  given  to  him  a  testamentary  power  of  appointment,  not  lim- 
ited but  general,  and  made  conditional  on  the  event  of  his  leaving 
a  child  surviving  him.  The  testator  then  takes  up  the  event  of 
his  leaving  no  child  surviving  him,  in  which  case  of  course  the 
power  of  appointment  previously  given  to  his  nephew  would  not 
arise,  and  could  not  be  exercised  ;  and  the  testator  goes  on  to  ex- 
press that  which  I  think  is  nothing  more  than  an  expression  of 
what  must  be  the  consequence  of  his  leaving  no  child  surviving 
him. 

*  That  conclusion  may  be  arrived  at  by  reading  the  words  *  286 
either  in  the  manner  suggested  by  the  counsel  on  behalf  of 
the  respondents  at  the  bar,  or  in  the  manner  suggested  by  the  Mas- 
ter of  the  Bolls.  The  testator  says,  ^'  If  my  nephew  shall  die 
without  leaving  any  child  him  surviving,"  and  so  on.  That  is,  as 
I  have  already  observed,  a  description  of  the  event  on  the  occur- 
rence of  which  no  testamentary  power  could  arise.  And  if  I  am 
right  in  that,  the  same  conclusion  may  also  be  drawn  if  we  take 
the  words  following  the  word  ^^  and,"  which  contain  a  reference  to 
the  antecedent  power,  and  make  them  expressive  of  this  event, 
which  is  an  event  that  will  take  in  all  possible  occurrences.  If 
there  should  be  no  child  the  power  would  not  arise.  But  there 
might  be  a  child  and  yet  the  power  might  not  be  exercised.  It  is 
a  very  natural  interpretation  of  the  words,  to  hold  that  the  testator 
in  this  second  clause  meant  so  to  express  himself.  If  the  power 
shall  not  arise,  that  is,  if  there  be  no  child,  or  if  the  power  having 
arisen,  it  shall  not  be  exercised. 

In  order  to  arrive  at  that  conclusion,  inasmuch  as  the  words  fol- 
lowing the  word  '^  and  "  contain  a  reference  to  the  antecedent 
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power,  we  have  nothing  else  to  do  than  to  substitute  for  those 
words  a  reference  to  the  entirety  of  the  antecedent  power,  and  then 
the  words  thus  shortly  expressed  will  extend  the  referential  con- 
struction, and  will  be  equivalent  to  this  form  of  expression :  And 
if  the  said  Henry  Beaumont  Coles  shall  have  a  child  him  surviv- 
ing, but  shall  not  previously  to  his  decease  make  any  such  appoint- 
ment, gift,  or  bequest,  as  aforesaid.  Whether,  therefore,  the  sen- 
tence which  I  have  read  be  taken  as  the  Master  of  the  Bolls  has 
taken  it,  namely,  as  an  expression  of  that  which  must  be  the  con- 
sequence of  there  being  no  child  living  at  the  death  of  Henry  Beau- 
mont Coles,  or  whether  the  words  be  taken  as  intending  to  denote 

the  case  of  there  being  a  child,  but  the  power  not  being  ex- 
*  287    ercised,  *  in  either  mode  of  construction  the  conclusion  is 

arrived  at,  that  the  gift  over  must  take  effect.  I  admit  that 
of  the  two  constructions  I  undoubtedly  prefer  the  latter,  which 
gives  effect  to  the  whole  of  the  sentence,  and  makes  no  portion  of 
the  will  of  no  effect  or  surplusage,  but  by  a  very  natural  interpre- 
tation makes  the  testator  express  himself  thus :  If  there  should  be 
no  child,  in  which  case  there  would  be  no  power,  or  if  there  shall  be 
a  child  but  the  power  shall  not  have  been  exercised,  then  the  gift 
over  shall  take  effect. 

It  follows,  therefore,  that  the  conclusion  of  the  Master  of  the 
Bolls  is  right,  and  it  may  be  arrived  at  by  either  mode  of  inter- 
pretation, either  that  which  has  been  adopted  in  the  decree  at  the 
Bolls,  or  that  which  has  been  suggested  at  the  bar  by  the  counsel 
for  the  respondents.  This  being  so,  I  think  your  Lordships  can 
come  to  no  other  conclusion  than  to  affirm  the  decision  of  the  Court 
below. 

With  regard  to  the  costs  of  this  appeal,  I  would  submit  to  your 
Lordships  whether  in  a  case  of  this  nicety,  they  should  not,  if  they 
can,  be  given  out  of  the  residuary  estate  of  the  testator. 

Lord  Cranworth.  —  The  only  question  of  importance  to  the 
parties  is,  whether  the  decision  of  the  Master  of  the  Bolls  gives 
this  property  to  the  proper  persons.  In  my  opinion  it  clearly 
does  so. 

My  noble  and  learned  friend  has  pointed  out  that  there  are  two 
modes  by  which  that  conclusion  may  be  arrived  at.  One  of  those, 
is,  to  adopt  the  suggestion  of  Sir  Hugh  Cairns  in  the  Court 
below,  which  is  to  understand  ^'  and  "  as  if  it  were  written  ^^  and 
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also  in  case."  I  own  when  I  *  first  read  the  will,  it  struck  *  288 
me  that  that  was  the  fairest  way  of  interpreting  it,  but,  upon 
further  consideration  (differing  in  that  respect  from  my  ndble  and 
learned  friend  as  to  the  mode  in  which  I  arrive  at  the  correctness 
of  the  conclusion),  I  think  that  the  Master  of  the  Bolls'  interpre- 
tation is  the  most  sound.  I  am  rather  inclined  to  think,  with  him, 
that  the  will  must  not  be  read  as  if  there  were  inserted  therein  the 
words  ^^  and  also  in  case  "  ^'  the  said  Henry  Beaumont  Coles  shall 
not,  preyjous  to  his  decease,  make  any  such  appointment,  gift,  or 
bequest  as  aforesaid,"  because  by  construing  it  in  that  manner, 
tfiat  is,  as  suggested  by  the  Master  of  the  Bolls,  if  Henry  Beau- 
mont Coles  had  left  a  child,  the  gift  over  would  not  have  taken 
effect.  No  doubt  in  that  case  there  would  have  been  an  intestacy 
which  really  in  the  view  of  the  Court  might  have  carried  the  prop- 
erty to  the  child  of  the  nephew,  his  heic  at  law,  who  was  the  first 
object  of  his  bounty. 

With  regard  to  the  very  ingenious  suggestion  which  has  been 
made  upon  the  part  of  the  appellants,  that  an  implied  power  is  to 
be  supposed  here,  I  cannot  accept  that  construction,  because  that 
would  really  make  the  sentence  so  unnecessarily  cumbrous,  that 
such  a  thing  cannot  be  supposed  to  have  been  the  intention  of  the 
testator.  It  would  have  been,  in  fact,  to  make  him  say  this :  If 
my  nephew  shall  leave  a  child  or  children  him  surviving,  or  who 
shall  be  bom  in  due  time  after  his  decease,  lawfully  begotten,  then 
I  declare  that  my  executors  shall  stand  possessed  of,  &c.  upon  trust 
for  such  persons  as  my  nephew  shall  by  his  will  appoint ;  but  (this 
is  putting  an  alternative  case)  if  my  nephew  shall  die  without  leav- 
ing any  child  or  children,  then  I  give  to  such  persons  as  my 
nephew  shall  by  will  appoint.  It  is  impossible  that  the 
*  testator  could  have  had  that  in  his  mind;  at  least  so  it  *289 
appears  to  me. 

I  concur  with  my  noble  and  learned  friend  in  thinking  that  the 
judgment  of  the  Master  of  the  Bolls  must  be  affirmed. 

As  to  the  costs  of  this  appeal,  I  agree  that  they  should  come  out 
of  the  testator's  estate. 

Lord  Chelbcsfobd.  —  My  Lords,  I  agree  with  my  noble  and 
^  learned  friends,  but  I  very  greatly  doubt  whether  we  are  carrying 
out  the  real  intention  of  the  testator.     If  I  was  asked  what  he  in- 
tended, I  should  say  that  he  probably  meant  in  the  event  of  his 
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nephew  leaving  children  to  give  him  a  power  of  appointment  to 
leave  the  residuary  estate  amongst  his  children,  and  in  the  event 
of  his  leaving  no  children  it  was  intended  to  give  him  a  general 
power  of  appointment.  But  the  answer  to  these  conjectures  is, 
quod  voluit  non  dixit  It  is  a  universal  rule  in  the  construction  of  a 
will,  that  no  words  in  a  will  are  to  be  rejected  to  which  any  mean- 
ing can  be  given.  Therefore  if  the  words  of  reference  ^'  make  any 
such  appointment,  gift,  or  bequest  as  aforesaid,"  cannot  be  struck 
out  of  the  will,  they  can  only  refer  to  the  single  power  which  is 
given,  which  is  a  power  in  the  event  of  his  leaving  children ;  and 
there  being  such  a  power,  any  other  power  cannot  be  implied  from 
the  words  of  the  will.  Then  the  event  has  not  arisen  upon  the 
happening  of  which  the  power  was  to  be  exercised,  for  he  did  not 
leave  children.  Undoubtedly  the  appointment  which  he  has  made 
is  not  an  appointment  u^der  the  will,  there  being  no  power  to 
make  that  appointment.  Therefore,  my  Lords,  under  these  cir- 
cumstances, the  opinion  of  the  Master  of  the  Bolls  is  perfectly  cor- 
rect, and  I  agree  with  my  noble  and  learned  friends  that 
*290  his  judgment  must  be  *  affirmed.  I  agree  also  that  the 
costs  should  come  out  of  the  testator's  estate. 

Decree  affirmed  ;  costs  to  he  paid  out  of  the  residuartf  estate  of  the 
testator  Francis  Const.^ 

Lords'  Journals,  10th  March,  1865. 

^  The  Master  of  the  RolLi  had  made  a  similar  directioiii  on  the  ground  that  the 
original  testator  himself  had  created  the  difficulty,  88  Beav.  862. 
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TAPLING  V.  JONES. 
1865.    February  17,  20,  and  21 ;  March  16. 

Thomas  Tapling,  Plaintiff  in  Error. 
Hugh  Jones,  Defendant  in  Error} 

UghlB.     Obstruction.     Windows.     Easements.     Invasion  of  Pri- 
vacy.   Restoration.    2^3  Wm.  4,  c.  71. 

Tbe  right  to  ancient  lights  now  depends  on  statute  (2  &  8  Wm.  4,  c.  71),  and  so. 

does  not  require,  and  ought  not  to  be  rested  on,  any  prescription  or  fiction  of  a 

license. 
Therefore,  as  the  statute  declares  it  to  be  absolute  and  indefeasible,  it  cannot  be 

lost  by  a  temporary  intermission  not  amounting  to  abandonment,  nor  can  it  be 

forfeited  by  any  attempt  to  extend  the  right. 
''The  right  to  obstruct  a  new  light  "  is  an  unmeaning  expression.    The  right  is 

that  of  a  man  to  use  his  own  land,  though  his  so  using  it  may  obstruct  the  light 

receiTed  through  the  window  of  an  adjoining  house. 
LiTssion  of  priyacy  by  opening  a  window  which  overlooks  another  man's  grounds, 

is  not  recognised  by  law  as  a  wrongful  act. 
The  opening  of  a  new  window,  being  in  itself  an  innocent  act,  cannot  there- 
fine  destroy  existing  rights  in  one  party,  or  give  new,  or  roTive  old  rights  in 

another. 
Coosequently,  where  there  was  an  ancient  light,  and  then  others  were  added,  and 

an  obstruction  was  reused  against  the  added  lights,  which  from  their  position 

eonld  not  be  obstructed  without  obstructing  the  ancient  light,  such  obs^uction 

was  illegal. 
Renthaw  y.  Bean,  18  Q.  B.  112,  and  Hutchifuan  ▼.  Copegtake,  8  C.  B'.  N.  S.  102^ 

9  C.  B.  N.  S.  863,  oTerruled. 

This  was  an  action  for  obstructing  lights,  brought  by 
Jones  against  Tapling.  The  plaintiff,  in  the  first  count 
of  *his  declaration,  alleged  a  right  to  the  access  of  light  *291 
and  air  through  certain  ancient  windows  in  a  building. 
The  count  went  on  and  stated  for  breach  that  the  defendant,  by 
▼rongfullj  building  and  continuing  a  wall,  prevented  such  access  of 
light  and  air.  In  a  second  count  he  alleged  a  right  to  the  unob- 
structed access  of  light  and  air  to  the  said  window,  but  that  the 
same  was  obstructed  by  a  wall  continued  by  the  defendant. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly  as  to  the  first 

^  Staffordshire  Canal  Navigation  v.  Birmingham  Canal  Navigations,  Law  Bep.  1 
E  L  260. 
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count  of  the  declaration,  that  the  plaintiff  was  not  possessed  of  a 
building  in  which  there  were  ancient  lights  ;  and,  thirdly,  that  the 
plaintiff  was  not  possessed  of  a  building  with  windows,  through 
which  the  light  and  air  ought  to  have  entered  as  alleged.  The 
plaintiff  took  issue  on  these  pleas. 

The  cause  was  tried  at  Guildhall  before  Lord  Chief  Justice 
Cockburn,  on  the  14th  February,  1859,  when  a  verdict  was  taken 
for  the  plaintiff,  subject  to  a  case,  which  was  to  be  settled  by  Mr. 
Serjeant  Hayes. 

The  case  stated  in  substance  the  following  facts :  The  plaintiff 
was  a  silk  mercer,  and  at  the  time  of  the  action  carried  on  busi- 
ness at  Nos.  107, 108,  and  109,  Wood  Street,  Cheapside.  He  had 
been  in  possession  of  Nos.  108  and  109  for  several  years.  They 
were  on  the  west  side  of  Wood  Street,  and  abutted  in  the  rear  or 
eastward,  on  premises  belonging  to  the  defendant,  numbered  1  to 
8,  and  called  the  Gresham  Street  property.  In  1852  the  plaintiff 
pulled  down  Nos.  108  and  109,  and  erected  on  their  site  new  ware- 
houses, in  doing  which  he  altered  the  position,  and  enlarged  the 
dimensions  of  the  windows  previously  existing,  increased  the 
height  of  the  buildings,  and  set  back  the  rear  line  of  them  so  as 
to  approach  nearer  to  the  defendant's  premises. 

In  the  year  1857  the  plaintiff  became  possessed  of  No.  107, 
which  up  to  that  time  had  been  a  public-house,  known 
*  292  *  as  the  ^^  Magpie  and  Pewter  Platter,"  and  which  pos- 
•  sessed  ancient  windows,  entitled  to  access  of  light  and 
air  from  an  open  space  (belonging  to  the  defendant,  and  called 
**  Plying  Horse  Court "),  situated  between  the  plaintiff's  and  de- 
fendant's premises.  On  obtaining  possession  of  No.  107,  the  plain- 
tiff began  to  make  alterations  in  it,  in  order  to  make  the  floors  of 
all  his  premises  correspond  with  each  other.  He  lowered  the  first 
and  second  floors,  and  lowered  the  windows  in  them  to  agree  with 
the  floors.  One  of  the  windows  was  brought  down  about  one  foot 
lower  than  before ;  the  other  was  about  the  same  size  as  the  old 
one,  and  both  occupied  parts  of  the  old  apertures.  One  small 
window  in  the  first  floor  was  blocked  up.  He  also  built  two  ad- 
ditional stories,  in  the  first  of  which  he  opened  a  new  window,  and 
in  the  other  he  placed  a  window  extending  across  the  whole  width 
of  the  building.  These  new  windows  were  so  situated  that  it  was 
impossible  for  the  owner  of  the  Gresham  Street  property  to  obstruct 
or  block  them  without  also  obstructing  or  blocking,  to  an  equal  or 
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greater  extent,  that  portion  of  the  windows  in  the  new  building 
which  occupied  (but  with  an  enlarged  space)  the  site  of  the  an- 
cient windows  in  the  "  Magpie  and  Pewter  Platter."  The  plain- 
tiff's alterations  were  completed  August,  1857. 

At  the  end  of  the  year  1856  the  defendant  had  pulled  down  the 
buildings  then  standing  on  the  Oresham  Street  property  in  order  to 
erect  thereon  a  warehouse  ;  and  in  1857,  after  the  plaintiff's  build- 
ings had  been  completed,  the  defendant  proceeded  to  erect  his  ware- 
house, and  built  up  the  eastern  wall  thereof  to  such  a  height  as  to 
obstruct  the  whole  of  the  windows  and  lights  in  the  premises  of 
No.  107.    This  wall  was  completed  by  the  end  of  October,  1857. 

On  the  subject  of  these  buildings  a  correspondence  took  place 
between  the  attorneys  for  the    plaintiff  and    defendant 
*  during  the  months  of  September  and  October,  1857 ;  each    *  293 
insisted  that  the  other  was  exceeding  his  rights,  and  notices 
of  opposition  were  mutually  given. 

Before  the  4th  February,  1858,  the  plaintiff,  by  the  advice  of 
counsel,  caused  the  altered  windows  in  the  building  formerly  the 
"  Magpie  and  Pewter  Platter,"  to  be  restored  to  their  original  state 
as  to  size  and  position,  and  the  new  windows  in  the  new  p(^rtion  of 
the  building  to  be  blocked  up,  by  filling  up  the  spaces  with  brick 
work.  On  that  day  Jones's  attorney  gave  notice  to  Tapling  to 
pull  down  the  wall  he  had  erected,  and  '^  restore  Jones's  premises 
to  their  former  light  and  air."  The  case  found  that  "  the  new 
windows  of  No.  107  could  not  have  been  obstructed  in  a  more 
convenient  manner  than  by  building  up  a  wall  of  sufficient  height 
on  the  defendant's  premises." 

The  case  was  argued  before  the  Court  of  Common  Pleas  in 
Hilary  Term,  1862,  when  the  Judges  differed  in  opinion.  Lord 
Chief  Justice  Erie  and  Mr.  Justice  Williams  being  in  favour  of 
the  plaintiff,  Mr.  Justice  Byles  and  Mr.  Justice  Keating  in  favour 
of  the  defendant.^  The  last-named  Judge,  as  the  youngest 
member  of  the  Bench,  withdrew  his  opinion  in  order  that  judg- 
ment might  be  entered,  and  the  case  taken  to  a  Court  of  error. 

Upon  error  in  the  Exchequer  Chamber  in  the  Trinity  Term, 
1862,  there  was  again  a  difference  of  opinion  among  the  Judges, 
but  by  a  considerable  majority  the  judgment  given  for  Jones,  the 
plaintiff  below,  was  affirmed.*  The  present  proceeding  in  error 
was  then  brought. 

»  11  C.  B.  N.  S.  288.  "  12  C.  B.  N.  S.  826. 
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The  AUornesf-Geiural  (^Sir  R.  Palmar)  and  Mr.  ArAibald,  for 
the  plaintiff  in  error.  —  The  theory  of  the  law  as  to  an 

*  294    easement  or  a  servitude  *  before  the  Prescription  Act,^  was 

that  some  grant  might  be  presumed  as  its  origin.  Evidence 
of  uninterrupted  user  was  taken  to  establish  this  presumption.  It 
is  clear  therefore  that  the  presumption  could  not  be  made  to  ex- 
tend to  a  state  of  things  different  firom  that  shown  by  the  user  to 
have  existed  and  been  allowed.  Assuming  a  grant :  a  man  may 
grant  one  thing ;  he  may  grant  the  opening  of  one  window  which 
he  has  the  power  to  block  up,  but  that  does  not  give  the  right  to 
open  others  after  the  time  for  recalling  the  grant  for  the  first  has 
gone  by.  Nor  may  the  grantee  of  a  window  of  a  certain  size, 
under  similar  circumstances,  make  it  of  a  much  larger  size.  The 
alteration  destroys  the  identity,  and  puts  an  end  to  the  presumed 
grant.  As  the  statute  proceeds  on  the  principle  of  a  grant,  the 
rules  which  would  relate  to  a  grant  must  be  applied  to  the  statu- 
tory confirmation  of  the  easement.  If  so,  the  excess  here  justifies 
the  erection  of  the  obstruction.  A  man  may  protect  himself 
against  new  easements,  and  if  he  cannot  do  so  but  by  affecting 
old  ones,  especially  when  they  have  been  made  use  of  as  the 
means  to  procuro  the  new,  he  may  obstruct  alL  As  to  such  a 
matter,  the  act  of  a  tenant  will  not  conclude  his  landlord,  nor 
even  a  succeeding  tenant,  Danid  v.  North}  Barker  v.  RidiardBon} 
Bright  v.  Walker  ^  adopted  the  same  principle  after  the  Prescription 
Act  as  had  been  laid  down  in  those  cases  before  it.  And  the  Pre- 
scription Act  itself,  2  A  3  Wm.  4,  c.  71,  appears  to  adopt  the 
same  principle,  for  in  both  the  second  section,  which  relates  to 
rights  of  way  and  to  water,  and  in  the  third  section,  which  rolates 
to  lights,  the  words  aro  "  actually  enjoyed,"  which  cannot  be  truly 

said  of  any  thing  that  is  in  its  nature  and  extent  something 

*  295  very  different  from  the  thing  that  has  *  been  actually  en- 

joyed. It  is  plain  in  principle  that  the  right  to  obstruct 
exists  as  against  a  change,  for  the  change  is  a  new  creation ;  it  is 
the  creation  of  a  new  easement. 

LuttreCB  Case  ^  at  once  illustrates  and  supports  these  arguments, 
for  it  shows  that  though,  whero  there  is  no  substantial  change,  as 
in  the  case  of  estovers  supplied  to  a  hall,  and  the  conversion  of  the 

^  2  &  3  Wm.  4,  c  71.  *  1  Cromp.,  M.  &  R.  211. 

*  11  East,  372.  •  4  Bep.  S7. 

*  4  B.  &  Aid.  579. 
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hall  into  a  parlour,  the  old  prescription  may  continue,  it  will  not 
continue  if  prejudice  is  by  the  change  brought  upon  the  person 
who  is  assumed  to  have  made  the  grant  of  the  estovers. 

Tlie  earliest  of  the  cases  on  lights  is  Cherrington  y.  Ahney^  where 
it  is  said  "  they  cannot  make  more  stories  nor  more  lights,  nor 
make  them  in  other;  places."  It  appears  there  that  one  trial  had 
been  had  and  another  was  directed,  but  there  is  no  further  account 
of  that  case.  But  in  Comyns's  Digest  ^  the  case  is  stated  thus : 
*'  An  action  upon  the  case  does  not  lie  if  the  defendant  prevents  an 
excess  in  the  pl&intiff  in  using  his  right ;  as  if  A.  had  lights  in  an 
ancient  house,  and  he  rebuilds  his  house  and  make  lights  in  other 
places,  and  larger,  to  the  inconvenience  of  the  plaintiff."  In  Mar- 
iin  V.  GoUe  ^  it  was  held  at  Nisi  Prius  that  a  malt  house  with  an- 
cient windows  having  been  converted  into  a  Workhouse,  it  was  not 
entitled  to  more  light  in  its  new  use  than  it  had  enjoyed  in  its  old  ; 
and  on  that  ruling  there  was  no  attempt  to  disturb  the  verdict.  In 
Cotterdl  v.  Chriffiihs  *  it  was  held  that  where  a  man  had  light 
through  blinds,  and  he  pulled  them  down  and  so  obtained  an  un- 
obstructed view  into  the  defendant's  garden,  the  defendant  was 
not  justified  in  erecting  e  fence  which  had  the  effect  of  dimin- 
ishing the  amoimt  of  light  which  had  been  enjoyed 
*  while  the  blinds  existed,  but  that  was  simply  because  the  *  296 
open  space  remained  as  before,  the  alteration  being  only  in 
the  mode  of  admitting  the  light. 

In  Dougal  v.  WUsan^  Lord  Chief  Justice  Wilmot,  after  declar- 
ing that  a  possession  of  sixty  years  gave  an  indefeasible  right  to 
lights,  90  that  an  action  could  be  maintained  if  they  were  ob- 
structed, went  on  thus :  ''  But  the  action  can  only  be  maintained 
for  damages  so  far  as  the  lights  originally  extended,  and  not  for 
an  increase  of  light  by  enlarging  the  windows  recently."  The 
case  of  Chandler  v.  Thomp%<m  ^  decided  that  if  an  ancient  window 
be  enlarged,  the  adjoining  owner  cannot  lawfully  obstruct  the  pas- 
sage of  light  and  air  to  any  part  of  the  space  occupied  by  the 
ancient  window,  though  more  light  and  air  are  admitted  through 
the  unobstructed  part  of  the  enlarged  window  than  were  formerly 
received ;  but  that  is  quite  consistent  with  saying  that  the  part 
which  is  not  ancient  might  be  obstructed,  and  in  that  respect  the 

•  ^  2  Vern.  646.  «  4  Esp.  69. 

'  Tit.  Action  on  the  Case.    Nuisance  (C).      *  2  Wm8..Saund.  175. 
*  1  Campb.  822.  '  8  Camp.  80. 
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case  is  very  little  different  from  that  of  Cotterell  v.  Grriffiths.  If  it 
is  thought  to  go  further,  it  is  certainly  not  reconcilable  with  the 
cases  in  Banco.  In  Thomas  v.  Thomas^  a  case  not  itself  in  point, 
for  it  decides  only  the  effect  of  unity  of  possession,  there  is  a  dic- 
tum of  Mr.  Baron  Alderson  which  will  be  much  relied  on  by  the 
other  side.  He  says,^  ^^  If  a  party  enlarges  ^n  ancient  window, 
only  the  enlarged  part  of  it  can  be  obstructed  by  the  owner  of  the 
adjoining  land,  and  the  light  of  the  ancient  part  cannot  be  dimin- 
ished." That  dictum,  confined  as  it  is  in  expression,  may  be  ad- 
mitted. A  window  merely  enlarged  may  retain  all  its  ancient  light 
except  as  to  the  enlarged  part,  but  that  will  not  show  that  if  the 

ancient  window  is  employed,  as  it  has  been  here,  to  be  the 
*  297    means  *  of  rendering  it  impossible  to  obstruct  the  excess,  it 

is  protected.  It  must  in  truth  mean  the  reverse  ;  for  if  the 
enlarged  part  may  be  obstructed,  as  the  dictum  implies,  it  may  be 
so  even  though  the  obstruction  necessarily,  and,  through  the 
wrongful  act  of  the  dominant  owner  himself,  inevitably,  affects 
the  ancient  light.  It  does  not  show  that  in  such  a  case  nothing 
but  the  part  in  excess  can  be  obstructed.  If  it  is  intended  to 
mean  that  if  an  ancient  window  is  used,  as  it  has  been  here,  to 
obtain  the  means  of  creating  new  lights,  it  cannot  be  obstructed  in 
order  to  obstruct  them,  it  is  wrong. 

Then  came  the  case  of  Q-arritt  v.  Sharp  ;  ^  that  was  an  action 
for  obstructing  open  windows  in  a  malt  house  which  had  formerly 
been  a  barn,  and  which  while  a  barn  possessed  only  spaces  partly 
open.  Evidence  as  to  the  amount  of  light  admitted  had  been  re- 
jected, and  the  Court  granted  a  rule  for  a  new  trial,  in  doing  which 
it  was  said  '^  a  party  may  so  alter  the  mode  in  which  he  has  been 
permitted  to  enjoy  this  kind  of  easement  as  to  lose  the  right  alto- 
gether." That  was  followed  by  Blanchard  v.  Bridges  ;  *  there  the 
owner  of  a  house  enlarged  it  and  converted  what  were  alleged  to 
have  been  ancient  windows  into  windows  of  a  different  shape  and 
size,  and,  though  looking  in  the  same  direction,  not  being  placed 
in  the  same  situation  ;  it  was  held  that  whatever  privilege  against 
the  obstruction  of  light  the  windows  of  the  original  house  pos- 
sessed, the  privilege  did  not  apply  to  the  new  windows.  In  an 
elaborate  judgment  delivered  by  Mr.  Justice  Patteson,  on  behalf  of 
the  whole  Court,  it  is  said,^  "  In  whatever  way  precisely  the  right 

1  5  Tyrr.  804.  .  *  8  A.  &  £.  325.  *  4  A.  &  £.  191. 

«  5  Tyrr.  810.  «  4  A.  &  £.  176. 
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to  enjoy  the  unobstructed  access  of  light  and  air  from  adjoining 
land  may  be  acquired  (a  question  of  admitted  nicety), 
*  still  the  act  of  the  owner  of  such  land  from  which  the  *  298 
right  flows,  must  have  reference  to  the  state  of  things  at 
the  time  when  it  is  supposed  to  have  taken  place  "  ;  and  he  goes 
on  to  work  out  that  proposition,  and  to  show  that  the  right  to  have 
a  window  of  a  certain  size,  and  elevation  of  position,  cannot  give 
the  right  to  have  a  new  one  varying  in  all  these  respects  from  the 
original,  declaring  that  '^  the  consent  cannot  fairly  be  extended 
beyond  the  access  of  light  and  air  through  the  same  aperture  (or 
one  of  the  same  dimensions,  and  in  the  same  position),  which 
existed  at  the  time  when  such  consent  is  supposed  to  have  been 
given." 

This  brings  down  the  cases  to  that  of  Benshaw  v.  Bean^  which 
is  directly  in  point  with  the  present.  There  the  plaintifif  was  the 
reversioner  of  a  house  which  adjoined  the  defendant's  premises, 
and  had  ancient  windows.  He  rebuilt  the  house  and  added  an 
upper  story,  opened  windows  in  that  story,  enlarged  the  ancient 
windows,  and  altered  their  position.  The  defendant,  within  twenty 
years  aforesaid,  rebuilt  his  premises,  and  to  a  greater  height  than 
before,  and  thereby  darkened  the  windows  of  the  plaintiff  in  both 
the  upper  and  lower  stories  of  the  plaintiff's  house.  It  was  held, 
that  the  plaintiff  having  by  his  alterations  exceeded  the  limits  of 
his  right,  and  it  being,  through  the  nature  of  such  alterations 
impossible  for  the  defendant,  in  the  lawful  exercise  of  his  own 
rights,  to  obstruct  such  excess  without  at  the  same  time  obstruct- 
ing the  plaintiff's  former  right,  the  plaintiff  must  be  considered  as 
losing  his  former  right,  at  all  events  until  he  restored  his  house  to 
its  original  condition.  The  principle  there  distinctly  asserted  is, 
that  in  rebuilding  a  house  which  possesses  established  ease- 
ments, they  cannot  be  made  use  of  to  create  new  *  ease-  *  299 
ments.  That  principle  is  the  correct  one,  and  is  in  accord- 
ance with  all  the  cases  decided  up  to  that  time.  It  would  be  most 
unjust  if  it  were  otherwise.  It  cannot  be  pretended  that  because 
A.  permits  B.  to  gain  by  sufferance  a  particular  right,  the  right 
thus  gained  shall  be  made  the  means  of  securing  him  another 
^hich  he  never  would  have  been  permitted  to  enjoy  had  his  at- 
tempt to  obtain  it  been,  in  the  least  degree,  anticipated.  Wilson  v. 
Townend^  followed  Remhcm  v.  jBean,  and  adopted  the  principle 

MS  Q.  B.  112.  *  1  Drewry  &  S.  824. 
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there  laid  down ;  and,  in  Cooper  v.  Bubbuch^  the  Master  of  the 
Bolls  in  noticing  what  he  considers  to  be  the  principle  deducible 
from  the  various  cases  says,  that  twenty  years'  undisturbed  posses- 
sion gives  a  man  the  right  to  the  easement  over  his  neighbour's 
land :  but  how  ?  ^'  limited  to  the  extent  to  which  he  has  for  twenty 
years  enjoyed  it " ;  and  he  adds,  '^  If  a  man  obtains  a  right  to  light 
or  air  over  his  neighbour's  land,  through  a  particular  window,  he 
cannot  by  reason  of  that  open  another  window."  That  was  fol- 
lowed by  the  case  of  Hutchinson  v.  CopeBtake^  where  the  same 
principle  was  adopted,  though  Mr.  Baron  Bramwell  added  that 
he  gave  his  judgment  on  the  ground  that,  in  fact,  no  one  of  the 
new  windows  exactly  occupied  the  place  of  the  old.  In  WeaJther- 
ley  V.  Boi%  *  Vice-Chancellor  Wood  followed  the  decision  in  Renr 
fihaw  V.  Bean.  Then  came  the  present  case.  In  the  Court  of  Ex- 
chequer Chamber  Remhaw  v.  Bean  was  freely  discussed.  Mr. 
Justice  Crompton  distinctly  affirmed  the  rule  it  laid  down,  '^  that 
where  the  owner  of  the  dominant  tenement  has  opened  new 
lights,  so  that  the  owner  of  the  servient  tenement  cannot  pre- 
vent the  right  to  the  new  lights  from  being  gained  as 
*  300  *  against  him  without  obstructing  the  old,  he  is  allowed  to 
obstruct  and  excused  for  obstructing  the  old,  so  long  as,  and 
to  such  an  extent  as,  is  necessary  for  him  to  do,  in  order  to  prevent 
the  usurpation  of  the  new  lights  " ;  and  he  said  that  this  arose 
from  the  very  peculiarity  of  our  law  with  regard  to  lights.  Mr. 
Justice  Wightman  adopted  the  reasoning  of  Mr.  Justice  Crompton. 
Mr.  Baron  Bramwell  dissented.  He  says,  *'  if  one  builds  on  his 
own  land,  whether  close  or  near  to  his  neighbour  or  not,  whether 
with  or  without  windows,  he  confers  no  new  right  on  the  latter." 
That  is  true.  The  latter  may  build  up  and  obstnict  at  once ;  bat 
if  he  does  not,  but  allows  twenty  years  to  elapse,  he  loses  his  old 
right.  The  correct  statement  would  have  been  not  that  the  neigh- 
bour overlooking  whose  land  a  window  was  opened  had  no  new 
rights  conferred  upon  him,  but  that  if  he  did  not  within  a  certain 
time  obstruct  the  window,  he  lost  his  old  right.  The  inattention 
to  this  distinction  runs  through  the  whole  judgment,  and  leads 
into  various  fallacies.  There  the  building  of  a  wall  with  fifty  win- 
dows is  said  not  to  be  ^^  a  wrongful  act "  ->—  admitted  —  but  it  is  one 
the  effect  of  which  his  neighbour  may  immediately  defeat ;  but  if 

^  80  Beav.  160. 
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the  neighbour  chooses  for  twenty  years  to  allow  the  existence  of 
the  filly  windows,  he  confers  a  new  right  on  the  man  who  opened 
them  —  a  right  in  derogation  of  the  free  enjoyment  of  his  own 
property  —  and  for  that  very  reason  one  which  ought  not,  against 
his  will,  to  be  afterwards  made  the  means  of  still  further  derogat- 
ing from  its  enjoyment.  Acquiescence  is,  in  fact,  consent ;  but, 
suppose  consent  in  form  to  be  given,  surely  the  man  who  gets  a 
ccmsent  to  open  a  certain  window  cannot  on  that  ground  justify 
the  opening  of  a  dozen  others.  [The  Lord  Chancellor.  —  We 
had  better  emancipate  the  question  from  consent,  and  put 
it  simply  upon  occupation.  A  man  *  who  opens  a  window  *  301 
complains  of  its  being  obstructed,  of  an  obstruction  of  what 
he  has  long  enjoyed.  The  answer  is,  you  have  done  that  which 
you  had  no  right  to  do ;  you  have  long  enjoyed  something  else, 
but  not  this ;  and  I  have  a  right  to  prevent  your  enjoyment  of  this, 
though  by  so  doing  I  may  interfere  with  that  which  you  have  long 
enjoyed.  Is  that  a  sufficient  answer  ?]  It  is.  In  Gale  on  Ease- 
ments ^  it  is  said,  ^^  If  sueh  increased  enjoyment  would  clearly 
narrow  the  servient  owner's  original  right  of  building  or  otherwise 
acting  on  his  own  property,  his  tenure  is  damnified  " :  and  he 
shows  the  difficulty  that  would  be  thereby  imposed  on  the  servient 
owner  in  asserting  his  undoubted  rights.  Mr.  Justice  Blackburn's 
remarks  prove  how  well  this  observation  is  warranted,  for  he  goes 
the  length  of  saying  that  where  an  obstruction  was  erected  against 
the  new  and  unprivileged  easement,  if,  even  from  the  absolute 
necessity  of  the  case,  it  interfered  with  the  old  and  privileged 
easement,  it  was  not  lawful ;  and  he  therefore  came  to  the  conclu- 
sion that  Ilen9?Mw  v.  Bean  was  not  well  decided.  That  reasoning 
is  in  contradiction  to  all  the  old  authorities,  and  is  not  in  ac- 
cordance with  the  principles  of  law  or  the  practices  and  habits 
of  men.  It  is  not  therefore  sufficient  to  overthrow  the  old  author- 
ities, all  of  which  are  on  the  first  point  in  favour  of  the  appellant. 
The  second  point  is  whether,  after  the  restoration  of  the  plain- 
tifiTs  windows  to  their  old  condition,  the  defendant  is  bound  to  re- 
move the  obstruction  which  he  had  erected  against  the  new  win- 
dows. With  respect  to  that  it  must  be  admitted  that  even  of  those 
judges  who  thought  the  obstruction  lawful,  Lord  Chief  Justice 
Erie,  Mr.  Justice  Williams,  Mr.  Justice  Crompton,  and  Mr. 
Justice  Wightman^  were  of  opinion  that  when  the  *  cause,    *  302 

^  Sd  ed.  497. 
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the  new  windows,  which  had  justified  the  raising  of  the  obstrao^ 
tiou,  had  been  removed,  the  obstruction  itself  ought  to  be  re- 
moved. Moore  v.  liawson  ^  shows  that  there  may  be  the  loss  of  an 
ancient  right.  It  seems  clear  in  point  of  principle  that  if  the  right 
to  obstruct  existed  —  if  the  putting  in  of  the  new  windows  gave 
the  right  to  obstruct  the  old,  in  order  to  prevent  the  new  from  ac- 
quiring the  same  right  as  the  old,  then  the  obstruction  being  at  first 
lawful,  the  removal  of  the  cause  which  justified  it  could  not  make 
it,  retroactively,  unlawful.  The  unlawful  act  of  the  plaintiff  oper- 
ated to  deprive  him  of  his  old  right.  That  which  was  right  at  the 
time  it  was  done  by  one  party,  cannot  be  made  wrong  by  an  export 
facto  act  of  the  other.  lAgginM  v.  Inge.^  The  case  of  Stokoe  v. 
Sinffers^  illustrates  this  point,  that  after  an  interruption  to  the  use 
of  an  easement,  the  only  right  of  the  person  who  formerly  enjoyed 
il  is  to  return  to  it  under  that  state  of  things  which  formerly  ex- 
isted ;  so  that  if  the  owner  of  the  servient  tenement  exercises  his 
rights  upon  an  apparent  abandonment -of  the  easement,  he  cannot 
afterwards  be  made  to  recede  from  what  he  had  at  the  time  law- 
fully done.  In  Gale  on  Easements,^  the  result  of  the  authorities 
is  thus  summed  up :  ^*  Upon  the  second  question,  ^  whether  a  party 
is  still  at  liberty  to  restore  his  tenement  to  its  former  condition, 
and  recur  to  his  former  enjoyment,'  there  is  no  express  authority 
in  the  English  law.  It  should  seem,  however,  that  he  would  have 
no  such  right,  as  he  would  clearly  have  evinced  an  intention  to  re- 
linquish his  former  mode  of  enjoyment ;  and,  in  addition  to  the 

actual  encroachment,  the  uncertainty  caused  by  the  at- 
*  303    tempted  extension  of  the  right  would  of  itself  *  impose  a 

heavier  burden  upon  the  owner  of  the  servient  tenement,  if 
such  return  to  the  original  right  were  permitted."  [The  Lobd 
Chancellor. —  Suppose  I  have  a  right  to  water  in  a  narrow  circle, 
and  I  destroy  that  and  make  it  ten  times  larger,  and  the  party  af- 
fected complains,  and  I  restore  it  to  its  original  extent,  have  I  lost 
my  original  right  to  the  water  7]  Yes ;  if  in  the  mean  time  there 
has  been  any  act  done  by  the  other  party  to  assert  his  right  in  op- 
position to  that  usurpfition ;  Grale  on  Easements,^  referring  to  the 
Civil  Law.  And  where  the  owner  of  the  servient  tenement  has 
done  such  an  act,  founded  on  such  a  belief,  he  cannot  be  made  to 
recall  the  act.    Otherwise  he  might  build  up  a  house  after  a  right 

M  B.  &  C.  SSi.  •  S  Ellis  &  B.  31.  »  Sd  ed.  pp.  4S3,  4S4. 
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to  an  easement  had  been  lost  or  abandoned,  and  then  be  compelled 
to  pull  down  his  house  if  the  dominant  owner  reclaimed  his  right 
to  the  easement.  Such  a  state  of  tlie  law  would  be  most  unsatis- 
factory. If  the  excess  liere  was  permanent,  as  it  appeared  to  be, 
the  defendant  had  a  right  to  make  the  obstruction  of  it  permanent, 
and  the  plaintiff  had  no  right  by  a  change  of  purpose,  and  by 
treating  the  excess  as  merely  temporary,  to  compel  the  defendant 
to  remove  the  permanent  obstruction,  Stokoev.  SingerB^  from  which 
even  Mr.  Justice  Blackburn  does  not  dissent,  for  he  says,  '^  I  agree 
with  what  was  there  said,  that  when  the  owner  of  the  anx^ient  light 
induces  the  owner  of  the  land  to  act  upon  the  belief  that  he  has 
permanently  abandoned  his  right,  he  is  precluded  from  saying  that 
he  did  not  intend  to  abandon  the  right,  and  the  right  is  gone,  what* 
ever  might  be  the  real  intention." 

Sir  Hugh  CairiM  and  Mr.  Cleashj/,  for  the  defendant  in  error, 
were  not  called  on. 

*Thb  Lord  Chancellor  (Lord  Westburt).  —  By  the  *804 
3d  section  of  the  Act  2  &  3  Wm.  4,  c.  71,  intituled,  "  An 
Act  for  shortening  the  time  of  prescription  in  certain  cases,"  it  is 
enacted,  *^  That  when  the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop,  or  other  building,  shall  have  been 
actually  enjoyed  therewith  for  the  full  period  of  twenty  years 
without  interruption,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  any  local  usage  or  custom  to  the  contrary  not- 
withstanding, unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement,  expressly  made  or  given  for  that  pur- 
pose, by  deed  or  writing." 

Upon  this  section  it  is  material  to  observe,  with  reference  to  the 
present  appeal,  that  the*  right  to  what  is  called  an  ancient  light 
now  depends  upon  positive  enactment.  It  is  matter  Juris  posUivi^ 
and  does  not  require,  and  therefore  ought  not  to  be  rested  on  any 
I^esumption  of  grant  or  fiction  of  a  license  having  been  obtained 
from  the  adjoining  proprietor.  Written  consent  or  agreement  may 
be  used  for  the  purpose  of  accounting  for  the  enjoyment  of  the 
servitude,  and  thereby  preventing  the  title  which  would  otherwise  * 
arise  from  uninterrupted  user  or  possession  during  the  requisite ' 
period.    This  observation  is  material,  because  I  think  it  will  be 

>  8  Ellis  &  B.  81. 
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found  that  error  in  some  decided  cases  has  arisen  from  the  fact 
of  the  Courts  treating  the  right  as  originating  in  a  presumed  grant 
or  license. 

It  must  also  be  observed,  that  after  an  enjoyment  of  an  access 
of  light  for  twenty  years  without  interruption,  the  right  is  declared 
by  the  statute  to  be  absolute  and  indefeasible,  and  it  would  seem 
therefore  that  it  cannot  be  lost  or  defeated  by  a  subsequent  tempo- 
rary intermission  of  enjoyment,  not  amounting  to  abandon- 
*805  ment.  Moreover  *this  absolute  and  indefeasible  right, 
which  is  the  creation  of  the  statute,  is  not  subjected  to  anj 
condition  or  qualification ;  nor  is  it  made  liable  to  be  affected  or 
prejudiced  by  any  attempt  to  extend  the  access  or  use  of  light  be- 
yond that  which,  having  been  enjoyed  uninterruptedly  during  the 
required  period,  is  declared  to  be  not  liable  to  be  defeated. 

Before  dealing  with  the  present  appeal,  it  may  be  useful  to  point 
out  some  expressions  which  are  found*  in  the  decided  cases,  and 
which  seem  to  have  a  tendency  to  mislead ;  one  of  these  expres- 
sions is  the  phrase  "  right  to  obstruct."  If  my  adjoining  neigh- 
bour builds  upon  his  land,  and  opens  numerous  windows  which 
look  over  my  gardens  or  my  pleasure  grounds,  I  do  not  acquire 
from  this  act  of  my  neighbour  any  new  or  other  right  than  I  be- 
fore possessed.  I  have  simply  the  same  right  of  building  or  rais- 
ing any  erection  I  please  on  my  own  land  unless  that  right  has 
been  by  some  antecedent  matter  either  lost  or  impaired,  and  I  gain 
no  new  or  enlarged  right  by  the  act  of  my  neighbour. 

Again,  there  is  another  form  of  words  which  is  often  found  in 
the  cases  on  this  subject,  namely  the  phrase  ^^  invasion  of  privacy 
by  opening  windows."  That  is  not  treated  by  the  law  as  a  wrong 
for  which  any  remedy  is  given.  If  A.  is  the  owner  of  beautiful 
gardens  and  pleasure  grounds,  and  B.  is  the  owner  of  an  adjoining 
piece  of  land,  B.  may  build  on  it  a  manufactory  with  a  hundred 
windows  overlooking  the  pleasure  grounds,  and  A  has  neither  more 
nor  less  than  the  right,  which  he  previously  had,  of  erecting  on  his 
land  a  building  of  such  height  and  extent  as  will  shut  out  the 
windows  of  the  newly  .erected  manufactory. 

If  in  lieu  of  the  words  '^  the  access  and  use  of  light  to  and 

♦  806    for  any  dwelling-house,"  in  the  3d  section  of  the  *  statute, 

there  be  read,  as  there  well  may,  "  any  window  of  any 

dwelling-house,"    the  enactment    (omitting  immaterial  words) 

will  run  thus,  "  When  any  window  of  a  dwelling-house  shall 
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have  been  actually  enjoyed  therewith  for  the  full  period  of  twenty 
years  without  interruption,  the  right  to  such  window  shall  be 
deemed  absolute  and  indefeasible." 

Suppose  then  that  the  owner  of  a  dwelling-house  with  such  a 
wiDdow,  that  is  with  an  absolute  and  indefeasible  right  to  a  cer- 
taia  access  of  light,  opens  two  other  windows,  one  on  each  side  of 
the  old  window,  does  the  indefeasible  right  become  thereby  do- 
feasible?  By  opening  the  new  windows  he  does  no  injury  or 
▼rong  in  the  eye  of  the  law  to  his  neighbour,  who  is  at  liberty  to 
build  lip  against  them,  so  far  as  he  possesses  the  right  of  so  build- 
iug  on  his  land.;  but  it  must  be  remembered  that  he  possesses  no 
right  of  building  so  as  to  obstruct  the  ancient  window ;  for  to 
that  extent  his  right  of  building  was  gone  by  the  indefeasible 
right  which  the  statute  has  conferred. 

Believing  this  to  be  the  sound  principle,  I  cannot  accept  the 
reasoning  on  which  the  decisions  in  Renshaw  v.  Bean  ^'  and  Sutch^ 
wwon  V.  Copestake ^  were  founded.  The  facts  in  those  two  cases  were 
not  exactly  the  same  as  in  the  present ;  for  in  neither  was  any 
ancient  window  preserved  unaltered ;  but  the  old  windows  had 
been  enlarged,  and  new  ones  added,  in  which  state  of  things  it 
was  held,  that  inasmuch  as  it  was  not  possible  for  the  adjoining 
proprietor  to  obstruct  the  new  windows,  and  the  excess  beyond  the 
ancient  lights,  without  at  the  same  time  obstructing  the  original 
apertures,  the  owner  of  the  house  with  those  windows  must  be  con- 
sidered as  having  lost  his  right  to  the  ancient  lights,  at  all  events 
until  he  restored  his  house  to  its  original  condition. 

*  According  to  these  cases  the  law  must  be  thus  stated,  *  307 
namely,  If  the  owner  of  a  dwelling-house  .with  ancient 
lights,  opens  new  windows  in  such  a  position  as  that  the  new  win- 
dows cannot  be  conveniently  obstructed  by  an  adjoining  proprietor 
without  obstructing  the*  old,  he,  the  adjoining  proprietor,  is  en- 
titled so  to  do,  at  all  events  so  long  as  the  new  windows  remain. 
Upon  examining  the  judgments  it  will  be  seen  that  the  opening 
of  the  new  windows  is  treated  as  a  wrongful  act  done  by  the  owner 
of  the  ancient  lights,  which  occaisions  the  loss  of  the  old  right  he 
possessed ;  and  the  Court  asks  whether  he  can  complain  of  the  nat- 
iiral  consequence  of  his  own  act.  I  think  two  erroneous  assump- 
tions are  involved  in  or  underlie  this  reasoning  :  first,  that  the  act 
of  opening  the  new  windows  was  a  wrongful  one  ;  and  secondly, 

M8  Q.  B.  112.  «  8  C.  B.  N.  S.  102,  in  Error,  9  C.  B.  N.  S.  863. 
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that  such  wrongful  act  is  sufficient  in  law  to  deprive  the  party  of 
his  right  under  the  statute.  But,  as  I  have  already  observed,  the 
opening  of  the  new.windows  is  in  law  an  innocent  act,  and  no  in- 
nocent act  can  destroy  the  existing  right  of  the  one  party,  or 
give  any  enlarged  right  to  the  other,  namely,  the  adjoining  pro- 
prietor. 

In  the  present  case  an  ancient  window  in  the  plaintifif 's  hoase 
has  been  preserved  and  remained  unaltered  during  all  the  altera- 
tions of  the  building,  and  the  access  of  light  to  that  window  is 
now  obstructed  by  the  appellant's  wall.  A  majority  of  the  Court 
below  has  held  that  the  obstruction  was  justified  whilst  the  new 
windows  which  the  plaintiff  some  time  since  opened,  remained,  but 
was  not  justifiable  when  those  new  windows  were  closed,  and  the 
house,  so  far  as  regards  the  access  of  light,  was  restored  to  its 
original  state.  But  on  the  plain  and  simple  principles  I  have 
atated,  my  opinion  is  that  the  appellant's  wall,  so  far  as  it  ob- 
structed the  access  of  light  to  the  respondent's  ancient  un- 
*  808  altered  window,  was  an  illegal  *  obstruction  from  the  begin- 
ning ;  and  I  have  great  difficulty  in  acceding  to  the  reason- 
ing that  this  permanent  building  of  the  plaintiff  in  error  was  a 
legal  act  when  begun  and  completed,  but  has  subsequently  become 
illegal  through  a  change  of  purpose  on  the  part  of  the  defendant 
in  error.  On  such  a  principle  the  person  who  opens  new  lights 
might  allow  them  to  remain  until  his  neighbour,  acting  legally, 
according  to  these  judgments,  has,  at  great  expense,  erected  a 
dwelling-house,  and  then,  by  abandoning  and  closing  tlie  new 
lights,  might  require  his  neighbour's  house  to  be  pulled  down.  I 
think  the  judgment  ought  to  be  affirmed,  but  not  on  tlie  ground, 
or  for  the  reasons  given  by  the  majority  of  the  Judges  in  the 
Courts  below;  I  tlierefore  move  your  Lordships  that  the  judg- 
ment of  the  Court  below  be  affirmed. 

Lord  Cranworth.  —  My  Lords,  the  question  raised  by  the 
special  case  is  whether  the  plaintiff  in  error  was  justified  in  erect- 
ing opposite  and  near  to  the  house  of  the  defendant  in  error,  a 
building  which  prevented  the  access  of  light  and  air  through 
ancient  windows  through  which  light  and  air  had  been  accustomed 
to  pass  to  the  house  in  question  without  interruption. 

Previously  to  the  erection  by  the  plaintiff  in  error  of  the  build- 
ings complained  of,  the  defendant  in  error  made  extensive  altera- 
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tioD8  in  his  house,  and  in  so  doing  opened  new  and  enlarged  old 
windows ;  and  it  was  not  disputed  that  the  plaintiff  in  error  was 
justified  in  obstructing  the  new  and  the  enlargements  of  the  old 
windows.  He  effected  this  obstruction  by  erecting  a  permanent 
building  on  his  own  land  so  near  to  the  house  of  the  defendant  in 
error  as  to  obstruct  the  whole  of  his  lights,  the  olc^  as  well 
is  the  new.  The  special  case  finds  as  a  fact  that  *  it  was  *  309 
impossible  for  him  to  obstruct  or  block  the  new  windows 
without  at  the  same  time  obstructing  or  blocking  that  portion  of 
the  windows  and  lights  which  occupied  the  site  of  the  ancient 
windows.  And.  his  counsel  argued,  on  the  authority  of  lienshaw 
T.  Beauj^  that  in  these  circumstances  he  had  a  right  to  erect  the 
building  in  question. 

After  it  had  been  so  erected,  the  defendant  in  error  caused  the 
altered  windows  to  be  restored  to  their  original  state,  and  he 
also  filled  up  with  brickwork  the  spaces  occupied  by  the  new  win- 
dows ;  and  having  done  this,  he  called  on  the  plaintiff  in  error  to 
remove  the  building  which  thus  blocked  up  the  ancient,  and  only 
the  ancient  windows.  This  application  was  not  complied  with, 
and  thereupon  the  defendant  in  error  brought  his  action  in  the 
Court  of  Common  Pleas  against  the  plaintiff  in  error  for  obstruct- 
ing his  ancient  lights. 

At  the  trial  a  verdict  was  found  for  the  plaintiff  in  error,  sub- 
ject to  a  special  case,  which  was  afterwards  argued  before  the 
Court  of  Common  Pleas ;  and  that  Court  being  equally  divided 
in  opinion,  the  junior  Judge,  following  the  usual  practice,  with- 
drew his  opinion,  and  judgment  was  then  given  for  the  plaintiff, 
the  now  defendant  in  error,  according  to  the  opinions  of  what  was 
thus  made  the  majority  of  the  Court.  The  case  was  then  brought 
to  the  Court  of  Error,  where  tlie  judgment  below  was  affirmed, 
four  of  the  six  learned  Judges  who  heard  the  case  concurring  in 
opinion  with  the  Court  of  Common  Pleas  in  favour  of  the  de- 
fendant in  error,  and  two  dissenting.  The  case  was  then  brought 
by  writ  of  error  to  this  House,  and  the  plaintiff  in  error  was  heard 
at  the  bar.  We  did  not  call  on  the  defendant  in  error  to 
support  his  case,  being  of  opinion  that  the  *  plaintiff  in  *  310 
error  had  laid  no  ground  for  disturbing  the  judgment 
below ;  though  our  opinion  was  not  founded  on  the  same  ground 
on  which  the  Judges  below  seem  to  have  proceeded. 

>  18  Q.  B.  112. 
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The  case  raised  two  questions :  First,  whether  the  plaintiff  in 
error  was  justified  in  erecting  the  building  whereby  the  access  of 
light  and  air  to  the  house  of  tlie  defendant  in  error  was  ob- 
structed ;  and  secondly,  if  he  was,  then,  whether  he  was  bound  to 
remove  it  after  the  windows  of  the  defendant's  house  had  he&k 
restored  to  their  ancient  condition. 

Having  arrived  at  the  conclusion  that  the  plaintiff  in  error  had 
no  right  to  erect  the  building  complained  of,  the  second  question 
does  not  arise ;  and  I  will  therefore  proceed  to  state  shortly  the 
grounds  on  which  my  opinion  rests. 

The  right  to  enjoy  light  through  a  window  looking  on  a  neigh- 
bour's land,  on  whatever  foundation  it  might  have  rested  previous- 
ly to  the  passing  of  the  2  A  3  Wm.  4,  c.  71,  depends  now  on  the 
provisions  of  that  statute.  The  3d  section  enacts  —  [His  Lord- 
ship read  it]. 

The  special  case  finds  that  the  windows  of  the  house  of  the  de- 
fendant in  error,  previously  to  the  alteration  made  by  him  in  1857, 
were  ancient  windows ;  by  which  we  must  understand  windows 
through  which  he  had  enjoyed  access  of  light  and  air  without  in- 
terruption for  twenty  years.  His  right,  therefore,  to  that  light  was 
by  the  express  provision  of  the  statute,  absolute  and  indefeasible. 
It  is  not  disputed  that  when  the  plaintiff  in  error  erected  his  wall 
he  obstructed  the  light  to  which  the  defendant  in  error  was  en- 
titled, and  so  prevented  him  from  enjoying  what  the  statute  de- 
clares was  his  absolute  and  indefeasible  right. 

The  plaintiff  in  error,  in  justification  of  the  course  he 
*  311  *  took,  relies  on  the  fact,  that  before  he  raised  his  waU, 
and  so  caused  the  obstruction  complained  of,  the  defendant 
in  error  had  made  material  alterations  in  his  house,  enlarging  the 
old  windows  and  adding  new  ones.  There  was  nothing  to  make  it 
unlawful  for  the  plaintiff  in  error  to  obstruct  the  access  of  light 
to  these  new  windows,  and  to  so  much  of  the  altered  old  windows 
as  did  not  occupy  the  old  site  through  which  light  had  formerly 
passed ;  and  as  it  was  impossible  to  do  this  without  at  the  same  time 
obstructing  tlie  light  which  had  previously  passed  through  the  old 
windows  (so,  at  least,  we  must  take  the  fact  to  be),  the  plaintiff 
in  error  contends  that  he  had  a  right  to  obstruct  the  whole. 

I  am  unable  to  comprehend  the  principle  on  which  such  a  claim 
can  rest.  Where  a  person  has  wrongfully  obstructed  another  in 
the  enjoyment  of  an  easement,  as,  for  instance,  by  building  a  wall 
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across  a  path  over  which  there  is  a  right  of  way,  public  or  private, 
any  person  so  unlawfully  obstructed  may  remove  the  obstruction  ; 
and  if  any  damage  thereby  arises  to  him  who  wrongfully  set  it  up, 
he  has  no  right  to  complain.  His  own  wrongful  act  justified  what 
would  otherwise  have  been  a  trespass.  But  this  depends  entirely 
on  the  circumstance  that  the  act  of  erecting  the  wall  was  a  wrong- 
ful act,  whereas  the  opening  of  a  window  is  not  an  unlawful  act. 
E?ery  man  may  open  any  number  of  windows  looking  over  his 
neighbour's  land ;  and,  on  the  other  hand,  the  neighbour  may,  by 
building  on  his  own  land  within  twenty  years  after  the  opening  of 
the  window,  obstruct  the  light  which  would  otherwise  reach  it. 
Some  confusion  seems  to  have  arisen  from  speaking  of  the  right  of 
the  neighbour  in  such  a  case,  as  a  right  to  obstruct  the  new  lights. 
His  right  is  a  right  to  use  his  own  land  by  building  on  it  as  he 
thinks  most  to  his  interest ;  and  if  by  so  doing  he  obstructs 
the  *  access  of  light  to  the  new  windows,  he  is  doing  that  *  812 
which  affords  no  ground  of  complaint.  He  has  a  right  to 
build,  and  if  thereby  he  obstructs  the  new  lights,  he  is  not  com- 
mitting a  wrong.  But  what  ground  is  there  for  contending  that, 
because  his  building  so  as  to  obstruct  a  new  light  would  afford 
no  ground  of  complaint,  therefore,  if  he  cannot  so  build  without 
committing  a  trespass,  he  may  commit  a  trespass  ?  I  can  discover 
no  principle  to  warrant  any  such  inference. 

I  will  put  this  case :  suppose  the  owner  in  fee  simple  of  close  A. 
were  to  build  a  house  at  the  edge  of  close  A.,  with  windows  over- 
looking close  B.,  held  by  a  friend  as  tenant  for  life,  who,  from 
feelings  of  kindness,  would  not  object  to  the  opening  of  the  win- 
dows of  the  new  house.  At  the  end  of  twenty  years  he  would, 
according  to  the  8d  and  7th  sections  of  the  Act,  have  acquired  an 
absolute  and  indefeasible  right  to  the  access  of  light  across  close 
fi.  It  surely  cannot  be  contended  that  the  remainder-man,  be- 
cause he  could  not  otherwise  prevent  the  owner  of  the  house  from 
acquiring  this  right,  might  before  the  expiration  of  twenty  years 
come  on  the  land  of  the  tenant  for  life,  and  there  erect  a  building 
to  obstruct  the  light  of  the  new  windows.  And  yet  the  argument 
of  the  plaintiff  in  error  must  go  this  length,  for  there  is  no  diSer- 
ence  in  principle  between  a  trespass  on  the  soil  and  any  other 
trespass. 

In  the  case  now  under  discussion,  the  new  windows  were  opened 
by  the  same  person  who  had  a  right  to  access  of  light  through  the 
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old  windows ;  but  this  might  have  been  otherwise.  Suppose  the 
owner  of  an  ancient  window  on  a  first  floor  not  to  be  the  owner  of 
the  second  floor,  and  that  the  owner  of  that  floor  should  open 
a  window  which  the  owner  of  the  adjoining  land  could  not 
obstruct  without  at  the  same  time  obstructing  the  ancient 

*  818    *  light  on  the  first  floor.    No  one,  I  suppose,  would  agree 

that  in  such  a  case  the  owner  of  the  land  overlooked  could 
obstruct  the  ancient  light;  and  jet  I  can  see  no  difference  in 
principle  between  the  two  cases.  It  may  be  said  that,  in  the  case 
I  have  just  put,  the  owner  of  the  ancient  light  was  in  no  default, 
and  could  not  be  affected  bj  the  act  of  a  stranger.  But  neither  is 
he  in  any  default  when  he  opens  a  new  window  himself.  He  does 
what  he  lawfully  may  do ;  and  if  the  act  done  is  lawful,  I  do  not 
understand  how  the  consequence  can  be  different  when  it  is  the 
act  of  a  stranger.  If  after  the  owner  of  the  second  floor  had 
opened  a  new  window,  and  within  twenty  jears  the  owner  of  the 
first  floor  had  purchased  the  second  floor,  would  the  continuance 
by  him  of  the  new  window  authorise  the  neighbour  in  obstructing 
the  old  light  if  he  could  not  otherwise  obstruct  the  new  one? 
This  will  hardly  be  contended.  So  again,  suppose  the  owner  of 
the  first  floor  to  have  demised  the  second  floor  to  a  tenant,  and 
that  he,  without  the  license  of  his  landlord,  opens  the  new  win- 
dow. This  might  entitle  the  landlord  to  complain  of  his  tenant 
as  having  been  guilty  of  waste ;  but  it  can  hardly  be  contended 
that  it  would  justify  the  neighbour  in  obstructing  the  ancient  light 
enjoyed  by  the  landlord.  So  again,  if  the  landlord  had  given  bis 
permission  to  the  tenant  to  open  the  window,  I  cannot  see  any  dif- 
ference which  this  would  make ;  the  tenant  would,  qiu>ad  hoe^  be 
unimpeachable  of  waste,  but  it  would  be  lawful  to  the  landlord  to 
give  such  a  permission  which  could  not  in  any  respect  affect  the 
relative  rights  of  the  landlord  and  his  neighbour. 

Suppose  the  owner  of  a  house  has  a  right  of  way  to  the  door  of 
his  house  over  his  neighbour's  land,  a  case  put  by  Mr.  Justice 

Blackburn  in  his  judgment,  the  argument  of  the  plaintiff 

*  814    in  error  would  go  to  show  that  if  *  the  owner  of  the  house 

'  should  put  a  pane  of  glass  in  his  door,  his  right  of  way 
would  or  might  be  at  an  end ;  for  it  would  be  lawful  for  the  neigh- 
bour to  obstruct  it  if  he  could  not  otherwise  obstruct  the  light. 

I  will  not,  however,  multiply  illustrations.    The  plain  principle 
seems  to  me  to  be,  that  no  one  can  interfere  with  the  absolute  and 
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indefeasible  right  of  another,  unless  where  such  interference  is 
made  necessary  by  the  wrongful  act  of  the  party  possessing  the 
right. 

I  do  not  attempt  to  disguise  from  myself  that,  unless  the  facts 
of  this  case  can  be  distinguished  from  those  in  Remhaw  v.  Beany 
the  conclusion  at  which  I  have  flOrrived  is  directly  at  variance  with 
the  decision  of  the  Court  of  Queen's  Bench  in  that  case.  But  I 
own  I  think  that  the  facts  there  were  substantially  the  same  as 
those  now  before  us,  and  the  Court  decided  there  that  the  obstruc- 
tion of  the  ancient  light  was  in  such  a  case  justifiable.  Lord 
Campbell,  in  delivering  the  judgment  of  the  Court  in  that  case, 
stated  that  the  Court  did  not  proceed  on  the  ground  that  the 
plaintiff,  whose  ancient  lights  were  obstructed,  had  lost  the  right 
which  he  had  previously  enjoyed  of  having  light  and  air  through 
such  portions  of  the  new  windows  as  had  formed  portions  of  the 
ancient  windows.  But  his  Lordship  added,  ^'  If  by  the  alterations 
which  the  plaintiff  made  he  exceeded  the  limits  of  that  right,  and 
80  put  hioiself  into  such  a  position  that  the  excess  could  not  be 
obstructed  by  the  defendant  without  at  the  same  time  obstructing 
the  former  right  of  the  plaintiff,  he  has  only  himself  to  blame." 
The  observations  I  have  already  made  sufficiently  indicate  the 
reasons  on  which  I  cannot  assent  to  this  reasoning ;  and  unless 
that  reasoning  be  sound  the  judgment  cannot  be  supported. 

The  case  of  Rejishaw  v.  Bean  was  followed  in  that  of 
^Hutckin9on  v.  Oopestake\  not  only  in  the  Court  of  Common  *815 
Pleas,  where  the  decision  of  the  Court  of  Queen's  Bench 
was  considered  to  be  binding,  but  also  in  the  Exchequer  Chamber, 
though  there  some  of  the  Judges  seem  to  have  proceeded  on  the 
special  facts  of  that  case.  It  is,  however,  the  duty  of  this  House, 
as  the  ultimate  Court  of  appeal,  to  lay  down  the  law  on  what  are 
considered  to  be  correct  principles.  And  though  we  should  be 
Blow  to  decide  contrary  to  the  decisions  of  the  Courts,  of  West- 
minster Hall,  where  they  have  been  long  received  and  acted 
on,  even  if  we  see  cause  to  question  the  grounds  on  which  they 
were  supposed  to  rest,  yet  no  such  principle  ought  to  restrain  us 
from  correcting  what  we  deem  to  have  been  an  erroneous  decision 
pronounced  only  thirteen  years  ago ;  more  especially  when  we 
have,  as  in  this  case,  the  opinions  of  two  very  learned  Judges 
expressing  their  decided  dissent  from  it,  and  when  we  think  we 
can  discover  in  the  judgments  of  the  Chief  Justice  of  the  Com- 
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mon  Pleas,  and  of  Mr.  Justice  Williams,  great  doubts,  to  put  it  no 
higher,  of  the  soundness  of  the  decision  which  we  are  overruling. 
My  clear  opinion  is,  that  the  judgment  below  ought   to   be 
affirmed. 

Lord  Chelmsford.  —  My  Lords,  I  agree  with  the  judgment  of 
the  Court  of  Exchequer  Chamber,  but  on  different  grounds  from 
those  on  which  it  proceeded. 

The  only  parts  of  the  special  case  which  are  necessary  to  be 
noticed  are,  that  in  making  the  alterations  in  his  house,  which 
originally  consisted  of  three  stories,  with  one  window  in  each  story^ 
the  respondent  altered  the  windows  in  the  two  lower  stories,  but 
so  as  to  make  them  both  occupy  part  of  the  old  apertures, 
•  816  and  retained  the  *  window  in  the  third  story  unaltered,  and 
built  two  additional  stories,  in  each  of  which  he  opened  a 
new  window.  That  after  these  alterations  were  completed,  the 
appellant,  who  had  previously  made  preparations  for  erecting  a 
warehouse  on  the  site  of  some  old  buildings  which  he  had  pulled 
down,  built  up  a  wall  to  such  a  height  as  to  obscure  the  whole  of 
the  lights  in  the  respondent's  buildings,  it  being  impossible  (as  the 
special  case  states)  for  the  appellant  to  obstruct  or  block  up  the 
upper  windows  without  obstructing  or  blocking  up  the  portion  of 
the  windows  or  lights  which  occupied  the  site  of  the  ancient  -win- 
dows. The  special  case  also  states  that  the  new  upper  windows 
could  not  have  been  obstructed  in  a  more  convenient  manner  (by 
which  I  understand  more  convenient  for  the  appellant),  than  by 
building  up  a  wall  of  sufficient  height  on  his  premises.  After  the 
appellant's  wall  was  finished  the  respondent  caused  the  altered 
windows  in  his  building  to  be  restored  to  their  original  state,  and 
the  new  windows  in  the  upper  stories  to  be  blocked  up,  and  then 
called  upon  the  appellant  to  pull  down  his  wall  and  restore  to  the 
respondent's  premises  their  former  light  and  air.  The  appellant 
refused,  and  thereupon  the  action  was  brought. 

Upon  this  ^tate  of  facts  two  questions  have  been  raised :  first, 
whether  the  appellant  can  justify  the  obstruction  of  the  ancient 
lights  in  the  i*espondent's  house,  on  the  ground  that  it  was  other- 
wise impossible  for  him  to  obstruct  the  new  lights.  Secondly, 
supposing  him  to  have  this  right,  whether  it  continued  after  the 
necessity  for  its  exercise  ceased,  by  the  discontinuance  of  the  new 
lights. 
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The  first  question  brings  directly  into  review  before  this  House 
the  decision  o^  the  Court  of  Queen's  Bench  in  the  case  of 
RenshdOff  v.  Bean}  which  in  its  circumstances  *  (as  stated  *  317 
bj  Lord  Campbell  in  his  judgment)  closely  resembles  the 
present  case.  The  Court  there  held  tliat  the  "  plaintiflF  having  by 
the  alterations  which  he  made  exceeded  the  limits  of  his  former 
right,  and  put  himself  into  such  a  position  that  the  excess  could 
not  be  obstructed  by  the  defendant  in  the  exercise  of  his  lawful 
rights  on  his  own  land,  without  at  the  same  time  obstructing  the 
former  right  of  the  plaintiff,  he  had  only  himself  to  blame  for  the 
existence  of  such  a  state  of  things,  and  must  be  considered  to  lose 
the  former  right  which  he  had,  at  all  events  until  he  should,  by 
himself  doing  away  with  the  excess,  and  restoring  his  windows  to 
their  former  state,  throw  upon  the  defendant  the  necessity  for  so 
arranging  his  buildings  as  not  to  interfere  with  the  admitted 
right." 

In  this  statement  of  the  grounds  of  decision,  the  word  '^  right " 
does  not  appear  to  be  used  with  appropriate  precision  and  accuracy. 
It  is  not  correct  to  say  that  the  plaintiff,  by  putting  new'windows 
into  his  house  or  altering  the  dimensions  of  the  old  ones,  '^  ex- 
ceeded the  limits  of  his  right,"  because  the  owner  of  a  house  has 
a  right  at  all  times  (apart,  of  course,  from  any  agreement  to  the 
contrary)  to  open  as  many  windows  in  his  own  house  as  he  pleases. 
By  the  lexercise  of  the  right  he  may  materially  interfere  with  the 
comfort  and  enjoyment  of  his  neighbour ;  but  of  this  species  of 
injury  the  law  takes  no  cognizance.  It  leaves  every  one  to  his  self- 
defence  against  an  annoyance  of  this  description ;  and  the  only 
remedy  in  the  power  of  the  adjoining  owner  is  to  build  on  his  own 
ground,  and  so  to  shutout  the  offensive  windows.  But  as  it  would 
be  hard  upon  the  owner  of  a  house  to  which  the  free  access  of 
light  and  air  had  been  permitted  for  a  long  period,  to  continue  for 
ever  indebted  to  the  forbearance  of  his  neighbour  for  its 
enjoyment,  *  the  Courts  of  law,  upon  the  principle  of  quiet-  *  318 
ing  possession,  formerly  held  that  where  there  had  been  an 
uninterrupted  use  of  lights  for  twenty  years,  it  was  to  be  pre- 
sumed that  there  was  some  grant  of  them  by  the  neighbouring 
owner,  or,  in  other  words,  that  he  had  by  some  agreement  re- 
stricted himself  in, the  otherwise  lawful  employment  of  his  own 
land.    The  Prescription  Act,  2  &  3  Wm.  4,  c.  71,  turned  this  pre- 

*  18  Q.  B.  112. 

[287] 


*318  •  GASES  IN  THE  HOUSE  OF  LORDS. 

sumption  into  an  absolute  right,  founded  upon  user  on  one  side 
and  acquiescence  on  the  other. 

It  was  argued  on  behalf  of  the  appellant  that  under  this  Act  the 
right  to  the  enjoyment  of  lights  was  still  made  to  rest  on  the  foot- 
ing of  a  grant.  I  do  not  see  what  benefit  his  case  would  derive 
from  the  establishment  of  this  position ;  but  it  appears  to  me  to  be 
contrary  to  the  express  words  of  the  statute.  The  3d  section 
enacts  that  when  the  access  or  use  of  light  shall  havebeen  actually 
enjoyed  for  the  full  period  of  twenty  years  without  interruption, 
the  right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing. 

By  the  Prescription  Act,  then,  after  twenty  years'  user  of  lights, 
the  owner  of  them  acquires  an  absolute  and  indefeasible  right 
which  so  far  restricts  the  adjoining  owner  in  the  use  of  his  own 
property  that  he  can  dp  nothing  upon  his  premises  which  may 
have  the  effect  of  obstructing  them.  The  right  thus  acquired 
must  necessarily  be  confined  to  the  exact  dimensions  of  the  open- 
ing through  which  the  access  of  light  and  air  has  been  per- 
mitted. As  to  every  thing  beyond,  the  parties  possess  exactly 
the  same  relative  rights  which  they  had  before.  The  owner 
of  the  privileged  window  does  nothing  unlawful  if  be 
*  819  *  enlarges  it,  or  if  he  makes  a  new  window  in  a  different 
situation.  The  adjoining  owner  is  at  liberty  to  build  upon 
his  own  ground  so  as  to  obstruct  the  addition  to  the  old  window, 
or  to  shut  out  the  new  one ;  but  he  does  not  regain  his  former 
right  of  obstructing  the  old  window  which  he  had  lost  by  acquies- 
cence, nor  does  the  owner  of  the  old  window  lose  his  former  abso- 
lute and  indefeasible  right  to  it,  which  he  had  gained  by  length  of 
user.  The  right  continues  uninterruptedly  until  some  unequivocal 
act  of  intentional  abandonment  is  done  by  the  person  who  has  ac- 
quired it,  which  will  remit  the  adjoining  owner  to  tlie  unrestricted 
use  of  his  own  premises. 

It  will,  of  course,  be  a  question  in  each  case,  whether  the  cir- 
cumstances satisfactorily  establish  an  intention  to  abandon  alto- 
gether the  future  enjoyment  and  exercise  of  the  right.  If  such 
an  intention  is  clearly  manifested,  the  adjoining  owner  may  build 
as  he  pleases  upon  his  own  land ;  and  should  the  owner  of  the 
previously  existing  window  restore  the  former  state  of  things,  he 
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conld  not  compel  the  removal  of  any  building  which  had  been 
placed  upon  the  ground  during  the  interval ;  for  a  right  once 
abandoned  is  abandoned  for  ever.    But  the  counsel  for  the  appel- 
lant carried  their  argument  far  beyond  this  point.     The  part  of 
the  case  which  is  the  most  difficult  for  them  to  encounter  is  that 
which  relates  to  the  unaltered  window  in  the  third  floor.    As  to 
this,  they  contended  that  the  alteration  of  the  windows  below,  and 
the  addition  of  the  windows  above,  so  changed  the  character  of  the 
preTiously  acquired  right  to  light  and  air  as  entirely  to  destroy  it. 
But  it  is  not  easy  to  comprehend  how  this  effect  can  be  produced  by 
acts  wholly  unconnected  with  an  ancient  window  which  the  owner 
has  carefully  retained  in  its  original  state.    And  the  learned 
*  counsel  did  not  seem  to  expect  much  success  from  their    *  320 
argument  in  its  application  to  the  unaltered  window,  but 
directed  it  with  more  plausibility  to  the  alterations  of  the  windows 
in  the  lower  floors.    As  to  these,  they  contended  that  the  owner 
of  ancient  windows  is  bound  to  keep  himself  within  their  original 
dimensions,  and  that  if  he  changes  or  enlarges  them  in  any  way, 
although  he  retains  the  old  openings  in  whole  or  in  part,  he  must 
either  be  taken  to  have  relinquished  his  right  or  to  have  lost  it. 
But  upon  what  principle  can  it  be  said  that  a  person  by  endeavour- 
ing to  extend  a  right  must  be  held  to  have  abandoned  it,  when,  so 
far  from  manifesting  any  such  intention,  he  evinces  his  determina- 
tion to  retain  it,  and  to  acquire  something  beyond  it  ?    If  under 
such  circumstances  abandonment  of  the  right  cannot  be  assumed, 
as  little  can  it  be  said  that  it  is  a  cause  of  forfeiture. 

It  must  always  be  borne  in  mind  that  it  is  no  unlawful  act  for 
the  owner  of  a  house  to  open  a  new  window,  or  to  enlarge  an 
ancient  window,  although  in  the  latter  case  some  difficulty  may  be 
thrown  upon  an  adjoining  owner  to  distinguish  the  old  part  from 
the  new,  and  so  to  ascertain  which  part  he  has  a  right  to  obstruct, 
and  which  is  privileged  from  his  obstruction.  The  alterations  may 
be  of  such  a  nature  (as  in  the  present  case)  as  to  make  it  impos- 
sible for  him  to  prevent  the  further  restriction  of  his  liberty  to 
build  on  his  own  premises,  without  at  the  same  time  interfering 
with  the  right  previously  acquired  against  him.  Yet  it  would  be 
a  very  strange  extension  of  the  law  of  forfeiture  to  hold  that  the 
owner  of  an  ancient  window,  doing  nothing  but  what  he  may  law- 
fully do,  loses  his  existing  right  because  it  stands  in  the  way  of 
the  means  of  interfering  with  an  act  against  which  the  owner 
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*  321    of  the  adjoining  land  would  otherwise  *  have  been  able  and 

would  have  been  entitled  to  defend  his  property.  Even 
supposing  what  was  done  by  the  respondent  amounted  to  an  un- 
lawful encroachment,  the  question  put  by  Mr.  Baron  Alderson,  in 
Thoma»  v.  Thoma^^  appears  to  be  unanswerable.  "  How  does  the 
plaintiff,  by  claiming  more  than  he  lawfully  may,  destroy  his  title 
to  that  which  he  lawfully  may  claim  ?  "  But  the  Court  of  Queen's 
Bench,  in  the  case  of  Remhaw  v.  Bean^  held  that  because  the  re- 
spondent, in  the  exercise  of  his  lawful  rights  on  his  own  land, 
could  not  obstruct  (what  was  there  called)  '^  the  excess  of  the 
plaintiff's  former  right,  without  obstructing  that  former  right,  he 
had  only  himself  to  blame  for  the  existence  of  such  a  state  of 
things,  and  must  be  considered  to  lose  the  former  right  which  he 
had."  This  doctrine  appears  to  me  to  be  founded  neither  upon 
principle  nor  upon  authority.  It  amounts  to  this :  The  plaintiff 
having  acquired  an  absolute  right  to  ancient  windows  against  the 
defendant,  does  an  act  which  it  was  lawful  for  him  to  do,  subject 
to  the  right  of  the  defendant  to  render  it  useless ;  but  because  he 
has  contrived  his  measures  so  as  to  prevent  the  defendant  hin- 
dering the  attempt  to  obtain  a  new  right  without  destroying,  or 
at  least  suspending,  the  exercise  of  the  old,  therefore  the  old  right 
may  be  lawfully  interrupted,  if  indeed  it  is  not  altogether  lost. 

It  may  be  said  (and  this  was  urged  in  argument  at  the  bar)  that 
unless  such  is  the  law,  a  person  who  has  an  ancient  window  may 
acquire  a  right  to  any  number  of  additional  windows  by  so  con- 
triving their  position  as  to  place  them  completely  under  the  pro- 
tection of  the  ancient  window,  and  thus  effectually  prevent  the  ad- 
joining owner's  interference  with  them.    Undoubtedly  this 

*  322    is  a  *  very  possible  case  ;  and  yet  there  does  not  appear  to 

be  any  thing  unreasonable  or  unjust  in  ^denying,  even  under 
such  circumstances,  a  power  over  the  ancient  lights  which  did  not 
previously  exist.  For,  consider  the  case  upon  the  presumption  of 
a  grant  as  it  stood  before  the  Prescription  Act.  The  rights  of  the 
parties  would  of  course  be  taken  to  be  regulated  by  such  grant, 
and  it  would  have  been  contrary  to  principle  to  permit  the  grantor 
to  derogate  from  his  own  grant  merely  because  he  could  not  other- 
wise prevent  an  act  which  might  prejudicially  affect  him,  but  which 
the  grantee  was  not  prohibited  from  doing  by  law.  And  precisely 
the  same  cOtisequences  seem  to  follow  from  the  right  being  now 

^  2  Cromp.  M.  &  B.  89. 
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acquired  by  user  and  acquiescence.  While  the  user  is  ripening 
into  a  right,  the  adjoining  owner  has  the  power  completely  in  his 
own  hands.  If  he  has  no  objection  to  the  particular  window,  but 
is  desirous  of  preventing  any  enlargement  or  alteration  of  it,  or 
any  new  windows  being  opened,  he  may  inform  his  neighbour  of 
his  determination  to  build  up  against  the  window  unless  he  will 
enter  into  an  agreement  not  to  enlarge  or  alter  it,  nor  to  open  any 
new  one  without  his  permission.  The  adjoining  owner  can  there- 
fore always  protect  himself  by  a  little  vigilance  ;  and  if  he  allows 
rights  to  be  acquired  under  shelter  of  which  he  is  prevented  using 
bis  land  for  the  purpose  of  defence  against  the  acts  of  his  neigh- 
bour, he  must  blame  his  own  want  of  foresight  and  precaution,  and 
not  the  law,  which  will  not  permit  an  ancient  right  to  be  invaded 
upon  any  such  assumed  ground  of  necessity.  I  am  therefore  of 
opinion  that  the  case  of  Ren»haw  v.  Bean  cannot  be  supported,  and 
that  the  appellant  cannot  justify  the  erection  of  his  wall,  and  the 
consequent  obstruction  of  the  ancient  lights  on  the  respondent's 
building. 

Tlie  determination  of  the  first  question  in  the  respon- 
dent's *  favour  renders  it  unnecessary  to  consider  whether  *  823 
the  respondent  had  a  right  to  insist  upon  the  removal  of  the 
appellant's  wall  after  he  had  restored  his  windows  to  their  original 
state.  In  the  view  which  I  have  taken,  it  is  impossible  for  me  to 
deal  with  the  second  question  in  the  way  in  which  it  has  been 
treated  in  the  Court  of  Common  Pleas  and  in  the  Exchequer 
Cliamber.  If  I  had  been  of  opinion  that  the  acts  of  the  respon- 
jient  conferred  upon  the  appellant  the  power  of  interfering,  for 
however  short  a  time,  with  the  right  of  the  respondent,  I  should 
have  been  compelled,  as  a  consequence,  to  hold  that  the  obstruc- 
tion could  not  be  rendered  temporary  by  any  subsequent  act  of  the 
respondent,  because  a  right  once  lost  can  never  be  revived.  But 
it  is  unnecessary  to  dwell  upon  this  point,  because  after  the  de- 
cision of  this  case,  the  question  can  never  again  be  raised.  The 
judgment  of  the  Exchequer  Chamber  ought  to  be  affirmed. 

Judgment  affirmed. 
Lords'  Journals,  16ih  March,  1865. 
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JELLICOE  V.  GARDINER. 
1865.    Febmarj  24 ;  March  14. 

Elizabeth  J.  Jellicoe,  Appellant. 

Sir  John  B.  W.  Smtthe  Oabdineb,  Respondent. 

Will.    Shifting  Clause.    ^' Issue.'' 

A.  80  deyised  his  estate  of  6.  that  no  female  issue  of  any  son  of  B.,  his  first  de- 
visee, could  take  or  inherit  B.  being  himself  possessed  of  another  estate  of  C. 
H.,  and  having  succeeded  to  the  G.  estate,  made  a  will  hj  which  he  devised  his 
original  estate  C.  H.  to  his  sons  successively  in  tail  male ;  then  to  the  children 
of  his  sons  in  tail  general ;  then  to  his  own  eldest  daughter  for  life.  He  added 
a  shifting  clause,  declaring  that  his  own  devised  estates  should  not  be  held  or 
enjoyed  by  any  one  of  his  sons  or  daughters,  or  his,  her,  or  their  issue,  after 
such  son  or  daughter,  or  his,  her,  or  their  issue,  should  have  come  into 

*  S24   possession  of  the  estate  devised  by  A.;  but  that  as  *  often  as  such  estate 

of  A.  should  come  to  the  possession  of  any  of  his  (B.'s)  sons  or  daughters, 

or  any  of  their  issue,  that  then  the  person  next  in  remainder  under  the  limita- 

'  tions  of  his  (B.'s)  will,  should  be  entitled  to  the  C.  H.  estate ;  and  so  from  time 
to  time,  as  often  as  the  event  might  happen,  in  such  manner  and  as  if  the  per- 
son so  becoming  possessed  of  the  G.  estate  had  died,  or  was  then  dead,  without 


issue  " :  — 


Held,  that  '*  issue  *'  here  only  meant  those  who  would  take  under  the  liniitations 
anterior  to  the  devise  **  to  the  person  next  in  remainder,"  and  exclnding  them 
alone  from  taking  under  those  limitations.  The  effect  of  the  shifting  clause 
was  therefore  simply  to  propel  or  accelerate  the  next  remainder,  but  not  to 
carry  over  the  estate  in  a  different  class  bf  remainder. 

In  December,  1861,  the  respondent  brought  an  action  of  eject- 
ment against  the  appellant,  to  recover  possession  of  an  estate  called 
the  Clerk  Hill  estate,  situate  at  Whalley,  near  Blackburn,  in  the 
county  of  Lancaster,  which  he  claimed  under  the  wills  of  Sir  Wil- 
liam Gardiner  and  of  Sir  James  Gardiner.  The  cause  was  tried 
before  Mr.  Justice  Mellor,  at  the  Liverpool  Spring  Assizes,  in  1862, 
when  a  verdict  was  found  for  the  defendant,  but  leave  to  move  was 
reserved.  A  rule  having  been  obtained,  the  facts  were  turned  into 
a  case. 

Sir  James  Whalley  Smythe  Gardiner,  called  ^'  the  testator,"  and 
also  called  Sir  James  Gardiner  No.  1,  had  been,  up  to  1797,  James 
Whalley,  of  Clerk  Hill,  Esq.  At  that  time  he  succeeded  to  the 
possession  of  the  Gardiner  estates  and  to  the  baronetcy.    He  was 
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twice  married  ;  in  1784,  to  Elizabeth  Aesheton  (who  died  in  178&), 
and  again,  in  1789,  to  Jane  Master.  By  his  first  wife  he  had  one 
son,  who  became  Sir  James  Gardiner  No.  2.  By  his  second  mar- 
riage he  had  four  sons,  Robert,  William,  John  Master,  and  Thomas 
(the  last  died  in  infancy),  and  several  daughters,  of  whom  the 
appellant  was  the  eldest. 

•By  the  will  of  Sir  William  Gardiner,  of  Roche  Court,  *325 
in  the  county  of  Southampton,  Sir  James  No.  1  held  the 
Gardiner  estates.  That  will  was  made  in  1778,  and  gave  the  Gar- 
diner estates  to  certain  trustees,  to  the  use  of  the  heirs  of  the 
body  of  Sir  William,  and,  in  default,  to  John  Whalley  (afterwards 
Sir  John  Whalley  Gardiner,  the  elder  brother  and  predecessor  of 
Sir  James  No.  1)  for  life ;  remainder  to  his  first  and  other  sous  in 
tail  male,  subject  to  a  proviso,  shifting  the  estate  in  case  the  said 
John  Whalley,  or  any  of  his  sons,  should  become  entitled,for  life 
or  in  tail,  to  certain  lands  devised  by  the  will  of  one  Bernard 
Brocas ;  remainder  to  the  use  of  James  Whalley  Gardiner  (after- 
wards Sir  James  No.  1)  ;  remainder  to  the  use  of  the  first  and 
other  sons  of  James  ;  remainder  to  the  use  of  his  younger  brother 
Thomas  William  and  his  sons  in  tail  male  ;  remainder,  in  a  similar 
order  of  succession,  to  the  first  and  other  daughters  of  John, 
James,  and  Thomas  William  in  tail  male ;  remainder  to  the  use 
of  the  right  heirs  of  John  Whalley.  Sir  William  died  in  1779, 
and  John  Whalley  entered  into  possession  of  the  title  and  estates. 
He  died  in  1797,  without  issue,  on  which  James  Whalley,  in  like 
manner,  succeeded  to  the  Gardiner  title  and  estates.  On  the  2d 
of  July,  1796,  this  Sir  James  (the  testator)  executed  a  will  by 
which  he  devised  Clerk  Hill  estates  to  trustees  in  trust  to  settle 
and  convey  to  his  eldest  son,  James  Whalley,  for  life,  without  im- 
peachment, &c, ;  remainder  to  trustees,  to  preserve  (this  remainder 
▼as  regularly  repeated  throughout  the  will)  remainder  to  the  first, 
second,  third,  fourth,  fifth,  and  all  and  every  other  son  of  the  body 
of  the  said  James  Whalley  successively  in  tail  male ;  remainder, 
in  like  manner,  to  his  second  son,  Robert  Whalley,  and  his  sons  ;. 
remainder  in  the  testator's  third  son,  John  Master  Whalley,  and^ 
his  sons ;  remainder,  in  like  manner,  to  all  the  other  sons 
of  *  the  testator  hereafter  to  be  born  severally  and  succes-  *  826* 
sively ;  remainder  to  the  sons  of  James,  Robert,  and  John 
Master  Whalley  in  like  succession  in  tail  general,  '^  with  remainder 
to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all  and  every 
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Other  the  daughter  and  daughters  of  the  body  of  my  eldest  son 
James  Whalley,  severally  and  successively  in  tail  male  '' ;  remain- 
der to  the  daughters  of  Robert  Whalley  and  John  Master  Whalley ; 
remainder  to  the  daughters  of  these  sons  in  tail  general ;  ^^  remain- 
der to  the  use  of  Elizabeth  Jane,  my  eldest  daughter,  and  her  as- 
signs for  and  during  the  term  of  her  natural  life  without  impeach- 
ment," &c.  This  Elizabeth  Jane  is  now  Mrs.  Jellicoe,  the  appellant 
After  some  other  provisions  came  a  shifting  clause  which  recited 
the  will  of  Sir  William  Gardiner  and  declared  the  testator's  desire 
that  ^^  my  said  estates  hereinbefore  directed  to  be  settled  and  con- 
veyed shall  not  be  held  or  enjoyed  so  long  as  I  may  legally  prevent 
them,  consistent  with  the  limitation  hereinbefore  mentioned,  Ac, 
by  any  one  of  my  sons  or  daughters,  or  his,  her,  or  their  issue, 
after  such  son  or  daughter,  or  his,  her,  or  their  issue,  shall  come 
into  possession  of  the  estates,  Ac,  limited  by  the  wiU  of  Sir  Wil- 
liam Gardiner ;  but  as  often  as  the  estates,  &c.,  limited  by  the  will 
of  Sir  William  Gardiner,  shall  come  to  the  possession  of  any 
of  my  said  sons  or  daughters,  or  any  of  their  issue,  that  then 
the  person  next  in  remainder,  according  to  the  limitations,  &c.  to 
my  said  estate,  Ac,  after  the  person  who  shall  so  come  to  the  pos- 
session of  the  lands,  £c.,  so  as  aforesaid  limited  and  devised  by 
Sir  William  Gardiner,  shall  be  entitled  to  and  come  to  the  posses- 
sion of  my  said  estates,  ^fec,  for  the  estate  and  interest  hereinbefore 
limited  to  him  or  her  respectively ;  and  so  from  time  to  time,  as 

often  as  the  event  now  in  my  contemplation  may  happen,  in 
*  827    such  manner  *  and  as  if  the  person  or  persons  so  be(X)ming 

possessed  of  the  estate,  &c.,  devised  by  the  will  of  Sir  Wil- 
liam Gkirdiner  had  died,  or  was  tiien  dead,  without  issue.  And 
the  uses  for  which  my  said  estates  are  directed  to  be'conveyed  shall 
accordingly  cease,  determine,  and  shift,  from  time  to  time,  so  as 
that  the  two  several  estates,  the  one  formerly  belonging  to  Sir 
William,  &c.,  and  the  other  now  belonging  to  me,  may  never,  so 
long  as  I  may  legally  prevent  the  same,  consistent  with  the  limita- 
tions hereinbefore  mentioned  in  other  respects,  and  before  the 
ultimate  remainder  or  reversion  hereinbefore  directed,  Ac,  be 
holden  or  enjoyed  in  possession,  by  any  of  my  sons  or  daugh- 
ters, or  his,  her,  or  their  issue,  together  and  at  the  same  time, 
but,  on  the  contrary,  in  manner  and  form  hereinabove  men- 
tioned." 
This  Sir  James  Gardiner  (No.  1)  died  in  1805,  and  his  eldest 
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son  Sir  James  Gardiner  (No.  2),  entered  into  possession  of  the 
Gardiner  estates.    He  did  nothing  to  affect  the  entail. 

Robert  Whallej,  the  eldest  son  of  Sir  James  No.  1  by  his  second 
marriage,  entered  into  possession  of  the  Clerk  Hill  estate.  On 
coming  of  age  he  filed  a  bill  against  his  half-brother,  Sir  James 
No.  2,  against  James  the  eldest  son,  then  an  infant,  and  all  other 
necessarj  parties,  praying  that  it  might  be  declared  that  he  was 
entitled  to  an  immediate  estate  for  life  in  the  Clerk  Hill  estate, 
▼ith  remainder  to  his  first  and  other  sons  in  tail  male,  and  that 
the  trustees  named  for  that  purpose  in  the  will  of  Sir  James  Oar- 
diner  No.  1  might  convejr  accordingly. 

On  the  24th  of  May,  1813,  Sir  W.  Grant,  the  Master  of  the 
Rolls,  made  a  decree  in  accordance  with  the  prayer  of  the  bill, 
and  the  reqiiired  conveyance  was  executed  under  the  direction  of 
the  Court  of  Chancery.  Robert  was  made  to  take  the  legal 
estate  for  life,  with  remainder  *  to  his  sons  in  tail  male,  *  328 
with  remainder  over  in  the  line  according  to  the  will. 

In  March,  1814,  the  present  respondent,  the  second  son  of  Sir 
James  No.  2,  was  born,  and  succeeded  to  the  Gardiner  estates  and 
to  the  baronetcy  on  the  death  of  his  father,  which  happened  on  the 
22d  of  October,  1851,  his  elder  brother  James  having  died  in  1837, 
during  the  lifetime  of  their  father. 

Robert  Whalley,  William  Whalley,  and  John  Master  Whalley, 
successively  entered  into  possession  of  the  Clerk  Hill  estates,  and  " 
died  without  doing  any  thing  to  bar  the  entail,  and  without  ever 
having  had  issue.    The  last  named  died  27th  October,  1861,  and 
Mrs.  Jellicoe  then  entered  into  possession. 

Sir  John  B.  Whalley  Smythe  Gardiner,  the  present  baronet, 
brought  ejectment  against  her,  contending  that  on  the  true  con- 
struction of  the  will  of  Sir  James,  the  testator,  he  was  entitled  to 
the  Clerk  Hill  estates. 

On  the  argument  of  the  case  in  the  Court  of  Common  Pleas  on 
the  12th  of  July,  1862,  the  rule  for  entering  a  verdict  for  the 
plaintiff  was,  by  a  majority  of  the  Judges,  made  absolute.^  This 
decision  was  afterwards  unanimously  affirmed  in  error  in  the  Ex- 
chequer Chamber  in  July,  1863.^  The  present  appeal  was  then 
brought. 

Sirff.  Cairns  and  Mr.  Manisty  (^Mr.  Udall  was  with  them),  for 

"  12  C.  B.  N.  S.  668.  «  15  C.  B.  N.  S.  170. 
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the  appellant.  —  The  intention  of  the  shifting  clause  will  be  de- 
feated if  the  respondent  should  be  declared  entitled  to  the  posses- 
sion of  the  Clerk  Hill  estates.  The  object  of  the  testator  was 
to  prevent  them  and  the  Gardiner  estates  from  going  in  the 
same  line.    When  they  were  to  come  to  the  same  person, 

*  829    *  that  person  being  a  stirps,  he  and  his  issue  were  to  be 

struck  out  of  the  will,  in  the  same  way  and  to  the  same  ex- 
tent as  if  he  was  then  dead  and  had  died  without  issue.  The  lat- 
ter part  of  the  expression  shows  that  the  issue  as  well  as  the  stirps 
were  to  be  excluded.  The  will  was  to  be  read  as  if  there  had  not 
been  any  limitation  to  that  person  and  his  issue,  until  the  happen- 
ing of  the  ultimate  limitation,  when,  of  course,  there  being  no 
further  reason  for  keeping  the  estates  divided,  any  one  person 
who  was  entitled  in  ultimate  remainder  might  take  both.  The 
case  of  Carr  v.  The  Earl  of  Erroll  ^  is  in  point  here,  and  it  was 
misapprehended  by  the  Lord  Chief  Justice  of  the  Common  Pleas, 
when  he  supposed  that  the  will  there  ^^  contained  clear  words 
rendering  the  issue  of  the  tenant  for  life  incapable  of  taking  the 
devised  estate  after  it  should  have  shifted  from  the  tenant  for  life 
under  the  clause  in  that  will."  The  clause  is  almost  in  terms  like 
the  proviso  here.     Doe  v.  Meneage  ^  is  not  in  point. 

It  was  also  contended  that  the  title  of  the  defendant  in  error, 
if  ever  it  arose  at  all,  arose  in  1837,  on  the  death  of  the  elder 
brother  James,  more  than  twenty  years  before  the  commencement 
of  the  suit,  and  was  consequently  barred  by  the  Statute  of  Limita- 
tions ;  and  further,  that  the  deed  of  1814  had  not  converted  any 
of  the  executory  trusts  created  by  the  will  of  Sir  James  No.  1 
into  legal  estates,  except  those  created  in  favour  of  Robert  Wlial- 
ley  and  his  sons  in  tail  male  ;  and  consequently  that  the  claim  of 
the  respondent  was  one  which  could  not  be  enforced  in  a  Court 
of  law. 

The  Attomey-Q-eneral  (^Sir  R.  Palmer)  and  Mr.  Mellish  (^Mr. 
Quain  was  with  them),  for  the  respondent,  were  not  called  on. 

*  830       *  The   Lord    Chancellor    (Lord  'Westburt).  —  My 

Lords,  at  the  date  of  the  will  of  Sir  James  Gardiner  the 
testator,  the  Gardiner  estates  stood  limited  under  the  will  of  Sir 
William  Gardiner  to  Sir  John  Whalley  Smythe  Gardiner  for  life  ; 

^  6  East,  58,  75.  *  4  T.  B.  18. 
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remainder  to  his  first  and  other  sons  in  tail  male ;  remainder  to 
the  use  of  Sir  James,  the  testator,  for  life ;  remainder  to  his  first 
and  other  sons  in  tail  male ;  remainder  to  the  use  of  the  first  and 
other  daughters  of  Sir  John  in  tail  male  ;  remainder  over.  Under 
these  limitations  no  female  issue  of  any  son  of  Sir  James  could 
take  or  inherit. 

By  the  will  of  Sir  James  Gardiner,  the  testator,  the  Clerk  Hill 
estates  were  devised  to  trustees  in  fee  upon  trust,  to  convey  the 
same  to  the  use  of  the  testator's  eldest  son,  James,  for  life ;  re- 
mainder to  trustees,  to  preserve  contingent  remainder ;  remainder  to 
the  first  and  other  sons  of  James  in  tail  male ;  remainder  to  the 
testator's  second  son  Robert  for  life  ;  remainder  to  trustees  to  pre- 
serve contingent  remainder ;  remainder  to  the  first  and  other  sons, 
of  Robert  in  tail  male ;  remainder  to  the  testator's  third  son,  John 
Master  Whalley,  for  life ;  remainder  to  trustees  to  preserve ;  re- 
mainder to  his  first  and  other  sons  in  tail  male;  remainder  to 
every  other  son  of  the  testator  successively  in  tail  male;  re- 
mamder  to  the  first  and  other  sons  of  the  testator's  eldest  son 
James,  in  tail  general ;  with  similar  remainders  in  tail  general  to 
the  first  and  other  sons  of  the  second,  third,  and  every  other  son 
of  the  testator  in  tail  general ;  with  remainder  to  the  first  and 
other  daughters  of  the  testator's  first  and  every  other  son  in  tail 
male ;  with  remainder  to  the  use  of  Elizabeth  Jane,  the  testator's 
eldest  daughter,  for  life,  with  divers  remainders  over.  This  Eliza- 
beth Jane  is  the  present  appellant. 

Pausing  for  a  moment,  and  contrasting  the  limitation 
*  of  these  two  wills,  it  is  apparent.  First,  that  if  James,  the  *  331 
eldest  son  of  Sir  James  the  testator,  had  daughters  and  no 
son,  such  daughters  would  not  take  under  the  limitations  of  the 
Gardiner  estate,  but  would  take  the  Clerk  Hill  estates  severally 
and  successively  in  tail  male  in  remainder,  anterior  to  the  limita- 
tion to  the  appellant  for  life.  Secondly,  it  is  apparent  that  if  the 
eldest  son  of  the  testator's  first  son  James  did  not  bar  the  entail, 
and  died  leaving  daughters  only,  such  daughters  would  take 
nothing  under  the  limitations  of  the  Gardiner  estates,  but  would 
inherit  under  the  limitation  in  remainder  of  the  Clerk  Hill  estates 
to  their  father  in  tail  general. 

We  now  come  to  the  shifting  clause  contained  in  the  will  of  Sir 
James.  By  that  clause  the  testator  Sir  James  declares  his  will 
aod  mind  to  be,  that  his  devised  estates  should  not  be  held  or  en- 
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joyed  by  any  one  of  his  sons  or  daughters,  and  his,  her,  or  their 
issue,  after  such  son  or  daughter,  or  such  his,  her,  or  their  issue, 
should  have  come  into  possession  of  the  estates  devised  by  the  will 
of  Sir  William  Gardiner ;  but  that  as  often  as  the  estates  devised 
by  the  will  of  Sir  William  should  come  to  the  possession  of  any  of 
his  (Sir  James's)  sons  or  daughters,  or  any  of  their  issue,  that 
then  the  person  next  in  remainder  under  the  limitations  of  his 
(Sir  James's)  will,  should  be  entitled  to  his  devised  estates  for  the 
estate  thereby  limited  to  him  or  her,  and  so  from  time  to  time  as 
often  as  the  event  might  happen,  in  such  manner  and  as  if  tlie 
person  so  becoming  possessed  of  the  Gardiner  estate  had  died,  or 
was  then  dead,  without  issue. 

It  is  plain,  from  the  first  part  of  this  clause,  that  the  word 
"  issue  "  denotes  and  is  limited  to  such  issue  as  might  take 
*  332  or  inherit  under  the  limitations  of  the  Gardiner  *  estates, 
which  would  not  include  the  daughters  of  Sir  James's 
first  son,  or  the  female  issue  of  a  grandson.  It  is  reasonable  to 
put  the  same  meaning  upon  the  word  "  issue  "  in  the  subsequent 
phrase,  ''  had  died,  or  was  then  dead,  without  issue " ;  for  the 
testator  plainly  cotitemplates  that  the  Gardiner  estates  would  be 
the  supervenient  estate,  and  that  the  shifting  clause  would  be 
called  into  operation  by  the  Gardiner  estate  accruing  under  the 
will  of  Sir  William  Gardiner,  to  some  person  taking  the  Clerk 
Hill  estate  under  his  own  will.  And  as  the  guiding  intent  and 
object  are  to  prevent  unity  of  possession,  the  word  "  issue  "  ought 
not  to  be  extended  so  as  to  include  issue  not  capable  of  taking  or 
inheriting  under  the  limitations  of  Sir  William  Gardiner's  will. 
But  further :  it  is  the  object  of  the  clause  to  propel  the  Clerk  Hill 
estates  from  the  devisee  who  shall  succeed  to  the  Gardiner  estates, 
to  the  person  next  in  remainder,  under  the  limitations  of  tlie  Clerk 
Hill  estates ;  and  the  words,  as  if  such  devisee  ^^  had  died,  or  was 
then  dead,  without  issue,"  are  used  for  this  purpose,  and  denote 
the  assumption  or  hypothesis  necessary  for  effecting  it.  But  it 
would  be  unreasonable  to  give  the  words  a  meaning  beyond  what 
is  necessary  for  the  intent  and  object  with  which  they  are  used. 
So  limited,  they  denote  such  issue  as  would  take  under  the  limita- 
tions anterior  to  the  devise  to  "  the  person  next  in  remainder," 
and  exclude  them  only  from  taking  under  those  limitations. 

I  agree  with  one  of  the  learned  Judges  in  the  Court  below,  that 
but  for  Sir  William  Grant's  decree,  the  words  "  had  died,  or  w|tf 
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then  dead,  without  issue,"  ought  to  be  read  as  applicable  distribu- 
tiTely  to  the  case  of  tenant  for  life  and  tenant  in  tail.  But  that 
construction  is  negatived  by  the  decree,  inasmuch  as  the  son  of 
Sir  James  No.  2  was  made  a  party  to  the  suit  for  the  pur- 
pose of  *  contending  that  by  reason  of  his  father  having  *  838 
succeeded  to  the  Gardiner  estates,  the  Clerk  Hill  estate 
was  propelled  to  himself  as  next  in  remainder.  But  it  seems  to 
.have  been  decided,  and  apparently  on  the  words  ^' was  then  dead 
without  issue,"  that  the  case  must  be  treated  as  if  Sir  James  No. 
2  had  died  without  leaving  any  issue  inheritable  under  the  limita- 
tion to  his  first  and  other  sons  in  tail  male :  and  therefore  the 
words,  ^^  was  then  dead  Without  issue,"  were  held  to  apply  to  the 
case  of  a  tenant  for  life  of  the  Ciork  Hill  estates  becoming  entitled 
to  the  Gardiner  estates.  Accordingly,  the  decree  declares  Robert 
(being  the  second  son  of  the  testator  Sir  James),  to  be  entitled  to 
have  the  Clerk  Hill  estates  settled  on  himself  for  life,  without  im- 
peachment of  waste,  save  as  in  the  will  mentioned,  with  remainder 
to  Robert's  first  and  other  sons  in  tail  male,  with  such  remainders 
over  as  are  contained  in  the  will  of  the  testator  Sir  James  with 
respect  to  the  said  estates ;  a  declaration  which  expressly  treats 
all  the  estates  limited  by  the  will  of  Sir  James  the  testator,  in  re- 
mainder expectant  on  the  estate  of  Robert,  as  valid  and  capable  % 
of  taking  effect ;  and  therefore  the  estates  in  remainder  limited 
by  the  will  to  the  first  and  other  sons  of  James  No.  2  in  tail  gen- 
eral, and  also  the  estates  limited  in  remainder  to  the  first  and 
other  daughters  of  Sir  James  No.  2.  in  tail  male,  are  treated  by  the 
decree  as  still  subsisting  and  capable  of  taking  effect ;  which 
would  not  be  the  case  if,  under  the  shifting  clause,  Sir  James  No. 
2  must  be  considered  as  havrng  died  without  issue  male  or  female. 
The  deed  of  release  and  settlement  follows  the  decree,  and  con- 
verts the  equitable  life  estate  of  Robert  Whalley,  and  all  other  the 
estates  limited  by  the  will  of  Sir  James  the  testator,  in  remainder 
therein,  into  legal  estates.  The  point,  therefore,  now  raised 
by  the  present  appellant  is  *  inconsistent  with  this  decree  *  884 
and  with  the  deed  of  release,  which  was  settled  in  the  Mas- 
ter's office  under  the  direction  of  the  Court.  The  consequences  of 
holding  that  the  words  "  was  then  dead  without  issue  "  have  a 
larger  signification  than  what  is  required  to  pass  on  the  Clerk  Hill 
estate  to  the  next  devisee  in. remainder,  would  be  very  unreason- 
able.   Thus,  according  to  such  construction,  if  Sir  James  No.  2 
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had  daughters  only,  such  daughters,  although  not  inheritable  to 
the  Gardiner  estates,  would  be  deprived  of  the  power  of  taking  the 
Clerk  Hill  estate  under  the  express  gift  to  the  first  and  other 
daughters  of  Sir  James  No.  2  in  tail  male.  And  so  also  the  first 
son  of  James  No.  2  would  be  deprived  of  the  estate  given  to  him 
in  remainder  in  tail  general,  by  which  his  female  issue  would  lose 
the  right  to  inherit  the  Clerk  Hill  estate,  although  they  could 
never  take  the  Gardiner  estates  under  the  limitations  in  the  will  of 
Sir  William.  Thus,  express  estates  given  by  the  will  of  Sir  James 
the  testator  would  be  taken  away  and  defeated  by  a  construction, 
put  on  the  elastic  word  ^^  issue  "  in  the  shifting  clause,  not  required 
for  the  object  and  proper  operation  of  the  clause,  which  ought  not 
to  be  extended  beyond  its  declared  intent  and  purpose.  I  have 
examined  with  great  care  the  learned  and  able  judgment  of  Mr.  Jus- 
tice Williams ;  but  I  think  the  reasons  for  putting  a  limited  meaning 
on  the  words  ^'  without  issue  "  in  the  shifting  clause  predominate. 

Two  other  objections  were  faintly  urged  by  the  appellant ;  one 
founded  on  the  Statute  of  Limitations,  and  the  other  on  an  allega- 
tion that  the  respondent  had  not  the  legal  estate.  With  respect  to 
the  Statute  of  Limitations,  the  argument  is  at  variance  with  the 
decree  of  Sir  William  Grant,  for  it  must  be  founded  on  the  con- 
struction that,  when  the  Clerk  Hill  estate  passed  from 
*  335  'James  *  No.  2  as  tenant  for  life,  it  vested  in  his  eldest  son, 
James  Whalley  Smythe  Gardiner,  who  died  unmarried  on 
the  11th  of  October,  1837,  when  the  respondent's  title  accrued, 
being  twenty  years  before  the  action  of  ejectment.  But  this  is  not 
in  accordance  with  the  true  construction  ;  for  the  respondent  claims 
under  the  limitation  in  remainder  to  the  first  and  other  sons  of  Sir 
James  No.  2  in  tail  general.  And  with  respect  to  the  other  sug- 
gested difficulty,  it  seems  clear  that  the  whole  of  the  legal  estate 
was  conveyed,  by  the  trustees  of  Sir  James  the  testator,  to  uses 
correspondent  with  the  trust  estates  declared  by  his  will  of  the 
Clerk  Hill  estates,  in  remainder  expectant  on  the  estate  for  life 
given  to  his  second  son,  Robert. 

I  therefore  humbly  move  your  Lordships  to  affirm  the  judgment, 
and  to  dismiss  the  appeal  with  costs. 

Lord  Cbanwobth.  —  My  Lords,  the  direction  contained  in  the 
shifting  clause  is,  that  as  often  as  the  Gardiner  estates  should,  by 
virtue  of  the  will  of  Sir  William,  come  to  the  possession  of  any  of 
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the  testmtor  s  hbs  or  daiigfaters,/>r  any  of  their  issue,  then  the  per- 
son next  in  remainder  nnder  the  limitations  of  his  will  should  take 
the  Cleik  Hill  estate  as  if  the  person  so  succeeding  to  the  Gardiner 
estates  had  died  vithoat  issue.  The  testator  speaks  of  the  Gar- 
diner estates  derdving  on  any  of  his  sons  or  daughters.  This  could 
not  haTe  happened,  for  those  estates  were  devised  only  to  sons 
in  tail  male ;  bat  Ae  clause  may  be  read  as  if  sons  and  their  issue 
had  alone  been  mentioned. 

The  question  is,  what  issue  is  contemplated  by  the  testator  under 
the  words  *^  had  died  without  issue."  I  think,  certainly,  that  issue 
which  stood,  under  die  limitations  of  the  will,  in  order  before  the 
next  remainder-man,  and  so  would,  but  for  the  shifting 
dause,  hare  prevented  him  firom  *  succeeding.  There  is  no  *  S36 
intention,  expressed  or  implied,  to  alter  the  limitations,  ex- 
cept 80  far  as  was  necessary  for  preyenting  the  two  estates  from  co- 
alescing  under  the  limitations  of  the  two  wills.  And  when,  there- 
fore, the  respondent  became  entitled  to  an  estate  tail  under  the 
limitations  of  the  will,  subsequent  to  that  under  which  the  remain- 
der-man had  taking  by  virtue  of  the  shifting  clause,  there  was  noth- 
ing  in  the  language  of  the  will  preventing  him  from  taking  the 
Clerk  Hill  estate,  for  he  was  not  in  possession  of  the  Gardiner  es- 
tate, —  at  all  events,  was  not  in  possession  of  it  under  the  will  of 
Sir  William, —  the  possession  of  which  was  obviously  the  sole  mo- 
tive influencing  the  testator  to  direct  that  his  own  estates  should 
go  to  younger  branches  of  his  family. 

With  respect  to  the  question  of  the  legal  estate,  I  entertain  no 
doubt  whatever.  The  whole  of  the  will,  and  all  its  limitations,  are 
set  out  in  extenso^  by  way  of  recital,  in  the  conveyance  executed 
under  the  authority  of  the  Court  of  ^Chancery ;  and  though  no 
other  uses  are  in  express  terms  declared  except  those  to  Robert, 
the  SOD,  for  life,  and  to  his  first  and  other  sons  in  tail  male,  this  was 
probably  done  merely  to  avoid  unnecessary  prolixity,  the  other 
uses  being  sufficiently  indicated  by  the  general  expressions  refer- 
ring to  them  as  previously  set  out. 

I  therefore  concur  with  the  Lord  Chancellor  in  thinking  that  the 
judgment  below  ought  to  be  affirmed. 

Ix)RD  Chelmsford  concurred. 

Judgment  affirmed;  and  appeal  diamissed  with  costs. 

lords'  Journals,  14th  March,  1865. 
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•  ROBERTS  17.  BRETT. 
1865.    Febnury  13,  14 ;  March  16. 

Julius  BoBESiSy  Plaintiff  in  Error. 
John  W.  Brett,  Defendant  m  Error. 

Contract.     Condition  precedent.    ^^Forthwith. 


99 


What  is  or  is  not  a  conditicm  precedent,  depends,  not  on  merelj  technical  words, 
bnt  on  the  plain  intention  of  the  parties,  to  be  deduced  from  the  whole  instm- 
ment 

A.  entered  into  a  contract  with  B.,  bj  which  A.  was  *<  forthwith  "  to  bring  a  tm- 
sel  alongside  a  partlcnlar  wharf,  and  within  seven  days  of  his  doing  so,  B.  was 
to  pay  a  sum  of  lOOOL ;  a  farther  sum  of  2000/.  in  twenty-one  days  afterwards ; 
and  another  snm  of  2000f.  on  the  ship  arriving  at  the  Nore.  Certain  penalties 
were  to  be  payable  by  A.  for  non-performance  of  specified  acts.  There  were 
several  other  stipulations,  and  after  all  came  a  covenant  by  which  ^  for  the 
tme  performance  of  th%  covenants  by  A.  hereinbefore  contained,  and  fat 
securing  any  penalties  which  he  might  incur  under  these  presents,  A.  and  two 
responsible  sureties  were  '  within  ten  days  from  the  execution  of  these  pres- 
ents,' to  execute  a  bond  to  B.  in  the  penal  sum  of  5000L"  There  was  a  cove- 
nant in  exactly  similar  terms  on  the  part  of  B.  The  giving  of  the  bond  was 
not  to  prejadice  their  mutual  rights  and  lialMlities  under  the  agreement:  — 

HMf  that  the  covenant  to  give  the  bonds  was  a  condition  precedent,  so  that  on 
B.'s  refusal  to  allow  A.  to  ship  the  cable,  A.,  who  had  not  given  his  bond, 
could  not  maintain  an  action  for  damages  in  respect  of  such  refusal. 

The  covenants  to  give  the  bonds  were  not  mutual  and  dependent ;  the  fulfilment 
of  his  own  engagement  by  each  was  a  necessary  preliminary  to  his  right  to  re- 
cover on  the  contract 

'*  Forthwith,"  in  this  contract,  mbant  a  reasonable  time. 

If  the  ship  had  been  brought  alongside  on  the  day  after  the  execution  of  tho 
contract,  and  if  the  1000/.  had  thereon  been  paid,  A.  would  not  have  been 
thereby  exempted  from  the  obligation  to  give  his  bond  within  the  ten  days. 

«  This  was  an  action  for  damages  for  breach  of  a  contract  under 
seal  entered  into  on  the  15th  of  May,  1855.  The  defend- 
*  888  ant  represented  "  The  Mediterranean  *  Submarine  Electric 
Telegraph  Company,"  and  on  its  behalf  entered  into  a  con- 
tract with  the  plaintiff  to  lay  down  150  miles  of  cable  between 
Cape  Tabaque,  on  the  northern  coast  of  Africa,  and  Cape  Sparti- 
yento,  in  the  island  of  Sardinia. 

The  declaration  stated  that  by  a  certain  indenture,  Ac,  entered 
into  on  the  15th  May,  1855,  the  plaintiff,  for  the  considerations 
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therein  mentioned,  covenanted  with  the  defendant  ^^  that  he,  the 
plaintiff,  should  and  would  forthwith,  at  his  own  expense,  procure 
the  '  Cornwall  frigate,'  or  some  other  suitable  yessel,  and  stow  or 
cause  to  be  stowed  on  board  the  said  vessel  the  submarine  tele- 
graphic cable,  which  was  one  hundred  and  fifty  miles  in  length, 
and  was  then  at  Morden  Wharf,  Greenwich,  <&c.,  and  also  should 
and  would,  at  the  like  expense,  fit  out,  &c.'  the  said  vessel,  and 
proTide  competent  officers  and  crew,  and  place  on  board  sufficient 
breaks  and  rollers,  &c.,  and  would,  to  the  extent  of  600Z.,  pay  the 
expense  of  insuring  the  cable,  and  several  other  things ;  and 
should  and  would  '^  have  the  ship  fully  equipped  in  all  respects 
and  ready  for  sea  at  the  Nore  on  or  before  the  15th  of  July  then 
next."  There  were  several  other  acts  which  the  plaintiff  under- 
took to  do.  And  if  he  made  default  in  having*  the  ship  with  the 
cable  on  board  fully  equipped  and  ready  for  sea  before  the  15th  of 
July  then  next,  the  defendant  should  be  at  liberty  to  retain  from 
any  moneys  payable  by  him,  as  and  for  liquidated  damages,  2002. 
per  week,  and  at  that  rate  for  any  less  period  than  a  week  ;  but 
the  power  to  enforce  this  payment  by  way  of  liquidated  damages 
^  should  be  without  prejudice  to  the  right  of  the  defendant  to  ex- 
ercise any  other  powers  or  remedies  at  law  or  in  equity,  by  virtue 
of  these  presents,  or  the  bond  thereinafter  referred  to  for  enforcing 
the  completion  of  the  works  before  covenanted  to  be  done, 
or  for  compensating  *  himself  for  the  damage  occasioned  by  *  339 
8uch  default."  And  the  defendant  covenanted  with  the 
plaintiff  that  "  he,  subject  to  such  rights  of  deduction,  would  pay 
the  plaintiff  50002.  by  the  instalments  and  at  the  times  next  men- 
tioned, that  is  to  say,  the  sum  of  10002.,  part  thereof,  on  or  before 
the  expiration  of  seven  days  after  the  arrival  of  the  vessel  alongside 
Morden  Wharf,"  the  sum  of  20002.  twenty-one  days  after  such 
arrival,  and  20002.  when  the  ship  should  put  to  sea  from  the  Nore ; 
and  at  the  expiration  of  twenty-one  days  from  the  time  when  the 
cable  should  have  been  laid  down,  the  defendant  covenanted  to 
deliver  to  the  plaintiff  five  hundred  paid-up  shares  in  the  company 
of  102.  each.  And  then  "  it  was  agreed  and  declared  that  for  the 
true  performance  of  the  covenants  by  the  plaintiff  thereinbefore 
contained,  and  for  securing  any  penalties  which  he  might  incur 
tinder  these  presents,  the  plaintiff  and  two  responsible  sureties 
should,  within  ten  days  after  the  execution  of  these  presents,  give 
and  execute  to  the  defendant^  His  executors,  4&c.,  a  bond  in  the 
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penal  sum  of  5000Z.  And  for  the  due  performance  of  the  cove- 
nants on  the  part  of  the  defendant  thereinbefore  contained,  the 
defendant  and  two  responsible  sureties  should,  within  ten  days 
from  the  execution  of  these  presents,  give  and  execute  to  the 
plaintiff,  his  executors,  4&c.,  a  bond  in  the  penal  sum  of  50002." 
And  it  was  agreed  and  declared  that  the  said  bonds  so  to  be  given 
as  aforesaid  should  not  in  any  mannei;  prejudice  or  affect  the  re- 
spective rights  or  liabilities  of  the  plaintiff  or  the  defendant. 

The  declaration  then  averred  that  the  plaintiff  did  procure  a 
vessel  and  fit  it  out,  and  was  ready  and  willing  to  provide  the 
officers  and  crew,  and  to  perform  all  the  acts  covenanted  to  be  per- 
formed, and  to  have  the  ship  ready  for  sea  at  the  Nore 
*  340  before  the  15th  of  July ;  but  before  *  the  time  arrived  for 
so  doing,  the  defendant  refused  to  perform  the  contract,  and 
dispensed  with  the  vessel  being  brought  alongside  the  wharf ;  and 
the  plaintiff  alleged  tliat  he  had  performed  all  conditions  stipulated 
on  his  part,  and  that  every  thing  had  taken  place  to  entitle  him  to 
a  performance  by  the  defendant,  of  all  which  premises  the  defend- 
ant had  notice,  and  was  requested  to  stow  the  cable  on  board,  <fec., 
and  for  doing  all  which  matters  and  things  a  reasonable  time  had 
elapsed  before  the  commencement  of  this  suit,  yet  that  the  defend- 
ant did  not  nor  would  stow,  or  allow  to  be  stowed,  the  cable,  <fec., 
but  wholly  refused,  <bc.,  and  stowed  the  cable  on  board  another 
ship  or  vessel  and  thereby  broke  his  contract.  And  the  plaintiff 
further  assigned  for  breach  that  the  defendant  did  not,  within  ten 
days,  &c.  execute  the  bond,^  but  therein  made  default. 

The  defendant  pleaded  first,  except  as  to  the  giving  of  the  bond 
(an  exception  repeated  in  each  of  the  other  pleas  but  the  fifth), 
that  the  plaintiff  did  not  procure  a  suitable  ship,  <bc.,  and  place 
the  same  alongside  Morden  Wharf  as  alleged.  Secondly,  that  he 
did  not  fit  out  the  ship  as  alleged.  Thirdly,  that  the  plaintiff  was 
not  ready  and  willing  to  provide  and  pay  the  officers  and  crew  as 
alleged  :  and.  Fourthly,  that  the  plaintiff  did  not  within  ten  days 
from  the  execution  of  the  indenture  (such  ten  days  expiring  be* 
fore  the  plaintiff  placed  the  ship  alongside  the  Morden  Wharf),  or 
at  any  time  give  and  execute,  nor  within  the  ten  days  procure  two 
responsible  sureties  to  give  and  execute,  4&c.,  a  bond  in  the  penal 
sum  of  50002.  for  the  true  performance  by  the  plaintiff  of  the  other 

*  ThlB  was  a  new  breach,  added  ledlcr  the  first  argument  on  the  demurrer.  See 
6  C.  B.  N.  S.  611,  618. 
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eoTenants  in  the  indenture  contained,  and  according  to  the 
meaning  and  effect  of  such  *  indenture.    Fifthly,  as  to  the    *  841 
breach  of  covenant  by  the  defendant,  so  excepted  as  afore- 
said,  the  defendant  paid  into  Court  the  sum  of  one  shilling. 

The  plaintiff  took  issue  on  the  first,  second,  third,  and  fifth 
pleas.^  On  these  pleas  issue  was  joined.  On  these  issues  of  fact, 
the  cause  was  tried  in  June,  1858,  at  Guildhall,  and  a  verdict  for 
23007.  was  foilnd  (on  all  the  issues),  for  the  plaintiff. 

The  plaintiff  demurred  to  the  fourth  plea,  and  the  defendant 
joined  in  demurrer.  On  this  demurrer,  judgment  was  given  for  the 
defendant  (18  C.  B.  561),  which  judgment  was  affirmed  in  the 
Exchequer  Chamber.    This  proceeding  in  error  was  then  brought. 

Mr,  Bovill  and  Mr,  Massy  Dawson  (Mr.  Beasley  was  with  them), 
for  tlie  plaintiff  in  error.  —  It  must  be  assumed  on  these  plead- 
ings, that  the  plaintiff  was  able  to  perform  the  work  undertaken 
by  him  in  this  contract,  and  that  he  did  perform  it  as  far  as  in 
him  lay,  was  a  fact  found  by  the  jury.  There  is  in  the  declaration 
an  allegation  of  request  to  the  defendant,  and  refusal  by  him  to 
stow  the  cable.  The  declaration  is  therefore  good.  On  the  other 
hand,  there  is  in  the  plea  no  allegation  of  request  to  the  plaintiff, 
and  refusal  by  him  to  give  the  bond.  The  plea  is  therefore  bad. 
Besides,  the  covenants  as  to  giving  the  bonds  were  mutual  and  de- 
pendent, and  the  defendant  could  not  allege  that  the  plaintiff  did 
not  give  his  bond  without  himself  alleging  that  he  was  ready  and 
willing  to  give'  his  bond. 

The  proper  construction  of  the  contract  is  the  question 
*now  to  be  considered.  The  intention  of  tiie  parties  must  *  342 
decide  it.  What  is  the  first  stipulation  in  the  contract  ?  It 
is  that  the  plaintiff  shall  ^^  forthwith,"  at  his  own  expense,  procure 
the  '^  Cornwall  frigate,"  or  some  other  suitable  ship,  and  stow  the 
cable  on  board.  And  the  first  stipulation  by  the  defendant  is  that 
he  will  pay  the  plaintiff  the  sum  of  10002.,  part  of  the  whole  sum 
of  5000Z.  ^^  on  or  before  the  expiration  of  seven  days  after  the  ar- 
rival of  the  vessel  alongside  Morden  Wharf,"  2000Z.  more  on  the 
expiration  of  twenty-one  days  after  that  time,  and  the  remaining 
20002.  as  soon  as  the  ship  had  put  to  sea  from  the  Nore.  There  is 
nothing  which  justifies  the  argument  that  the  bonds  were  to  be 

^  The  original  pleadings  were  amended,  se^  6  C.  B.  N.  S.  611,  618  ;  they  are 
bere  stated  as  tliey  appeared  when  the  case  was  brought  up  to  this  House. 
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given  before  any  one  of  these  acts  was  performed,  or  that  if  the  first 
of  them  had  been  performed,  the  1000/.  would  not  have  been  pay- 
able, and  that  no  action  would  have  lain  for  its  nonpayment 
Nor  is  there  any  thing  which  justifies  the  argument  that  the  work, 
which  was  the  object  of  the  contract,  was  to  be  delayed  till  after 
the  giving  of  the  bonds. 

The  stipulation  is,  that  the  plaintiff  shall  "  forthwith  "  bring  the 
ship  alongside  Morden  Wharf.  He  might  have  done  so  the  next 
day ;  if  he  had,  must  it  have  lain  there  uselessly  till  the  expira- 
tion of  the  ten  days  given  for  the  delivery  of  the  bonds  ?  It  is 
absurd  to  suppose  that  the  parties  had  any  such  intention.  If  the 
ship  had  been  brought  there  within  twenty-four  hours  of  the  sign- 
ing of  the  contract,  that  would  have  been  a  performance  of  the 
stipulation  within  the  meaning  of  the  word  "  forthwith,"  a  word 
which  certainly  does  not,  in  any  way,  imply  delay,  but  quite  the 
reverse.  In  the  Court  below  it  was  assumed  that  the  plaintiff 
would  not  be  liable  to  do  what  he  undertook,  and  that  the  stipula- 
tion respecting  the  bond  was  to  be  a  security  against  that, 
*  348  but  the  contract  *  does  not  warrant  that  assumption,  and 
there  is  no  plea  alleging  that  he  was  requested  to  bring  the 
ship  alongside,  and  failed  to  do  so. 

If  the  plaintiff  was  under  an  obligation  to  give  the  bond  before 
beginning  to  perform  the  work,  so  was  the  defendant.  The  cove- 
nants to  give  bonds  are  mutual,  and  dependent  on  each  other.  In 
that  respect  each  party  is  in  default,  and  cannot  set  up  the  default 
of  the  other  in  his  own  defence.  But  the  absence  of  the  bond  can- 
not  affect  the  working  of  the  contract.  If  the  obligation  of  the 
defendant  to  give  his  bond  was  not  a  condition  precedent  to  any 
thing  being  done  under  the  contract,  how  could  the  giving  of  a 
bond  by  the  plaintiff  deserve  that  character  7  It  might  be  that 
non-performance  of  an  act  by  one  contractor  would  be  an  answer 
to  an  action  by  the  other,  but  that  would  not  show  that  the  act 
was  a  condition  precedent ;  for  example,  in  an  action  by  the  buyer 
of  goods  for  non-delivery,  the  seller  might  aver  that  the  plaintiff 
was  not  ready  and  willing  to  accept,  and  dispensed  with  the  de- 
livery of  the  goods,  and  proof  of  the  plea  might  discharge  the 
seller  from  his  liability  on  the  contract,  but  yet  there  would  be  no 
condition  precedent  in  the  case,  Pordage  v.  CoU^  and  the  notes,^ 

« 

^  1  Wins.  Saund.  SI 9^  820  d^  n.  S,  citing  Boone  v.  Eyre.     See  also  the  notes 
to  Cutter  V.  Powell,  2  Sm.  Lead.  Cas.  18-15. 
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which  show  thai  where  covenants  are'in  form  independent  of  each 
other,  and  the  breach  of  any  one  of  them  may  be  compensated  in 
damages,  an  action  may  be  maintained  for  a  breach  of  one  with- 
out averring  performance  of  the  others.     Suppose  the  plaintiff  had 
laid  down  the  cable,  could  it  be  said  that  he  could  not  recover  be- 
cause no  bond  had  been  given.     [Lord  Chelmsford.  —  He  might, 
for  work  and  labour.]     It  is  clear  that  though  the  parties  agreed 
to  give  bonds  as  further  securities,  they  did  not  intend  to 
prevent  other  modes  of  *  remedy.     There  is  an  express    *  344 
clause  to  that  effect  in  the  indenture.     If  there  were  ten 
things  to  be  done,  and  nine  were  performed,  it  was  not  the  mean- 
mg  of  the  parties  that  the  non -performance  of  one  should  invali- 
date the  whole  contract.^    Stavers  v.  Curling  ^  is  in  point.     There 
A.  undertook  a  whaling  voyage,  and  covenanted  to  do  certain 
things,  on  doing  which  the  defendant  covenanted  to  pay  him  a 
certain  share  of  the  profits.    The  Court  held  that  these  covenants 
were  independent,  and  that  the  performance  of  them  all  was  not 
a  condition  precedent  to  an  action  on  the  defendant's  covenant. 
So  in  Boone  v,  Eyre^  the  principle  was  established  that  where  a 
covenant  goes  only  to  part  of  the  consideration  on  both  sides,  and 
the  breach  of  it  may  be  compensated  in  damages,  it  is  an  inde- 
pendent covenant  and  cannot  be  treated  as  a  condition  precedent. 
[Lord  Wensleydale.  —  Does  not  the  application  of  that  principle 
depend  on  the  form  of  the  words  used  in  the  indenture  ?]     Not 
necessarily  so.    [Lord  Chelmsford.  —  In  Stavers  v.  Ourlinff^^  Lord 
Chief  Justice  Tindal  says,  "  The  question  whether  covenants  are 
to  be  held  dependent  [on],  or  independent  of  each  other,  is  to  be 
determined  by  the  intention  and  meaning  of  the  parties  as  it  ap- 
pears on  the  instrument,  to  which  intention,  when  once  discovered, 
all  technical  forms  of  expression  must  give  way."]     Even  that  test 
may  be  answered  here  in  favour  of  the  plaintiff,  for  the  indenture 
nowhere  shows  that  the  whole  business  is  to  be  stopped  till  the 
bonds  are  given  ;  the  fixing  of  a  day  for  giving  them  is  merely  to 
prevent  unnecessary  delay  in  doing  the  work  ;  biit  if  part  of  the 
work  had  been  done  before  the  ten  days  elapsed,  it  would 
be  contrary  to  the  declared  intention  *  of  the  parties  to    *  845 
prevent  the  plaintiff  from  having  payment  for  it,  by  telling 

^  1  Wms.  Saund.  820  c,  n.  8.  *  8  Bing.  N.  C.  855,  8  Scott,  740. 

"  1  H.  Bl.  278,  n.    See  1  Wma.  Saund.  820  b,  n.  8. 
*  8  Bing.  N.  C.  355,  868. 
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him  that  he  ought  previously  to  have  gone  through  the  formalitj  of 
giving  a  bond. 

In  determining  this  question,  regard  must  be  had  to  the  whole 
of  the  stipulations.    The  consideration  here  given  by  the  plaintiff 
for  the  covenant  of  the  defendant  was,  not  the  execution  of  a  bond, 
but  the  doing  of  the  work.    That  was  the  principle  acted  on  in 
Davidson  v.  Owynne.^    In  Tarrabochia  v.  Hickie^  covenants  that 
the  vessel  was  tight,  staunch,  and  strong,  and  should  sail  with  con- 
venient speed,  were  held  not  conditions  precedent  unless  their 
breach  frustrated  the  object  of  the  voyage.*    Kingdom  v.  Coxf 
and  Clipsham  v.  Vertue,^  Campbell  v.  Jones^  and  Mattock  v.  JSinff- 
laJce^  established  the  same  rule,  even  where  there  were  fixed  days 
for  the  performance  of  certain  acts,  the  observance  of  those  days 
not  being  held  a  condition  precedent,  and  Dicker  v.  Jackson^  as  to 
the  delivery  of  an  abstract  of  title  in  an  agreement  for  the  sale  of 
lands  proceeded  on  the  same  principle.     The  defendant  here  had 
dispensed  with  the  plaintiff's   performance  of  the  contract,  and 
thereupon  the  plaintiff  was  entitled  to  maintain  his  action,  JSochster 
V.  De  la  Tour^  where  after  agreeing  to  pay  a  courier  at  and  from 
a  certain  day,  the  defendant  before  the  arrival  of  that  day  declined 
the  plaintiff's  services.     So  Lovelock  v.  Frantdyn^^  decided  that 
the  defendant  having  incapacitated  himself  from  assigning  a  lease 
to  the  plaintiff  by  having  assigned  it  to  another  person, 
*  346    such  act  *  of  the  defendant  was  a  good  ground  of  action, 
and  that  it  was  not  necessary  for  the  plaintiff  to  aver  a  pre- 
vious tender  of  the  money,  or  a  request,  or  plaintiff's  readiness  to 
accept  the  assignment.    In  Gort  v.  The  Ambergate  Railway  Com- 
pany}^ there  was  a  contract  for  the  manufacture  and  supply  of 
goods  from  time  to  time  to  be  paid  for  after  delivery,  where  the 
defendant  accepted  and  paid  for  a  portion,  and   then  gave  a 
notice  to  the  plaintiff  not  to  make  or  send  any  more,  as  he,  the 
defendant,  would  not  accept  or  pay  for  them ;  the  plaintiff  was 
held  entitled  to  maintain  an  action  for  breach  of  contract,  without 
manufacturing  or  tendering  the  rest  of  the  goods. 

By  the  terms  of  the  contract  the  giving  of  the  bonds  is  not  to 

^  12  East,  880.  '  10  A.  &  £.  60. 

•  1  H.  &  N.  188.  •  6  C.  B.  108. 

•  Bat  see  Behn  t;.  Bumeas,  8  Best  &  S.  751.        *  2  Ellis  &  B.  678. 

•  2  C.  B.  661.  »  8  Q.  B.  871. 
»  6  Q.  B.  265.  "  17  Q.  B.  127. 

•  6  T.  R.  570. 
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affect  the  rights  and  liabilities  of  the  parties.  [The  Lord  Ghan- 
CELLOB.  —  Did  the  defendant  mean  by  that  reservation,  that  if  he 
saffered  a  greater  amount  of  damage  than  5000/.  he  should  not  be 
barred  from  recovering  for  it  ?  If  so,  he  would  be  reserving 
equitable  rights.  If  one  person  did  so,  would  it  be  reasonable  to 
deprive  the  other  of  that  benefit  ?]  It  would  not.  If  one  made 
default,  the  other  being  ready  to  perform  the  covenant,  the  latter 
could  have  sued  the  defaulter ;  when  both  made  default  it  had  the 
effect  of  striking  the  covenant  out  of  the  indenture. 

Two  cases  will  be  relied  on  by  the  other  side.  Mien  v.  Topp  ^ 
is  the  first ;  that  was  an  action  against  a  father  for  non-perform- 
ance of  the  articles  of  his  son's  apprenticeship.  The  plaintiff  had 
abandoned  one  of  the  three  trades  which  he  had  engaged  to  teach 
the  son,  and  that  was  held  an  answer  to  the  action.  But  that  case 
is  distinguishable,  for  there  the  Lord  Chief  Baron  in  judg- 
ment *  distinctly  pointed  out  that  the  plaintiff  himself  had  *  847 
rendered  it  impossible  for  the  defendant's  son  to  do  what 
was  stipulated  for  in  the  articles  of  apprenticeship.  The  other 
case  is  Chraves  v.  Legg?  There  the  agreement  was  to  ship  Donskoy 
wool  within  certain  times,  and  there  was  a  provision  that  the 
names  of  the  vessels  were  to  be  declared  as  soon  as  the  wools  were 
shipped.  It  was  held,  that  the  provision  was  a  condition  precedent ; 
but  that  was  because  of  the  established  custom  of  the  particular 
trade,  which  rendered  the  wool  saleable  only  on  (he  declaration  of 
the  names  of  the  vessels.  These  cases  have  no  application  to  the 
present. 

Mr.  MeUiah  and  Mr.  Horace  Lloyd^  for  the  defendant  in  error. 
—  This  is  a  mere  question  of  construction,  and  every  thing  de- 
pends on  what  was  the  intention  of  the  parties.  In  the  Court 
below  it  was  thought  that  their  object  was  to  secure  the  perform- 
ance of  the  contract  by  making  the  giving  of  the  bonds  a  condition 
precedent.  The  other  construction  would  frustrate  that  object. 
[TuE  LoBD  Chancellor.  —  How  is  the  payment  of  1000/.  within 
seTen  days  consistent  with  the  giving  of  the  bond  being  a  condi- 
tion precedent,  when  tliat  bond  was  not  to  be  given  till  ten  days  ?] 
No  such  thing  as  a  payment  of  that  kind  was  contemplated.  It 
was  known  to  be  impossible  to  prepare  and  bring  alongside  a  vessel 
within  so  short  a  period  of  time.    The  seven  days  meant  seven 

»  6  Exch.  424.  •  9  Exch.  709. 

[  269  ] 


*847  GASES  IM  THS  HOUSE  OF  LORDS. 

days  after^  the  bond  was  given  and  the  work  began.  It  was  not 
intended,  if  the  plaintiff  did  not  perform  the  work,  and  should 
happen  to  become  bankrupt,  that  the  defendant  should  have 
*  348  to  prove  against  the  bankrupt's  estate  the  *  damages  sus- 
tained by  non-performance  of  the  contract;  and  a  mere 
action  for  non-performance  of  the  condition  as  to  giving  the  bond 
would  be  valueless,  for  the  damages  to  be  recovered  therein  would 
be  merely  nominal.  It  was  therefore  matter  of  necessity  that  the 
giving  of  the  bonds  should  be  a  condition  precedent ;  and  such 
was  the  intention  of  the  parties.  Their  object  could  not  be 
secured  but  by  making  the  giving  of  the  bond  a  condition  pre- 
cedent 

^^  Forthwith  "  never  had  any  other  meaning  in  this  contract  but 
that  of  a  reasonable  time.  But  even  if  the  vessel  had  been  ready 
the  next  day,  the  plaintiff  might  have  refused  to  bring  it  alongside 
till  he  got  the  defendant's  bond,  and  the  defendant  might  have 
refused  to  put  the  cable  on  board  till  he  got  the  plaintiff's  bond. 
[The  Lord  Chancellor.  —  Then  if  the  parties  had  neither  obliga- 
tions nor  rights  till  the  bonds  were  given,  does  not  that  show  that 
the  two  acts  are  of  necessity  mutual  obligations?]  Giving  one 
bond  may  or  not  be  a  condition  precedent  to  giving  the  other 
bond ;  but  it  is  a  condition  precedent  to  the  performance  of  the 
other  stipulations  of  the  agreement.  It  appears  to  be  so  on  the 
face  of  the  indenture  itself.  The  averments  in  the  pleadings  do 
not  show  that  the  plaintiff  was  ready  to  give  the  bond,  and  that  the 
defendant  was  not,  but  that  both,  made  default.  Either  party  was 
at  liberty  to  rescind  the  agreement.  If  both  had  gone  on,  the 
condition  might  have  been  waived ;  but  that  is  not  so  with  one 
alone.  K  one  had  duly  performed  the  contract,  ho.  must,  in  an 
action  upon  it,  have  averred  performance  of  all  the  conditions. 
Even  under  the  Common  Law  Procedure  Act  that  averment  must 
be  made.  Here  the  averment  was  only  that  of  readiness  and 
willingness;  no  actual  performance  was  shown,  except  by  a 
general  averment  that  the  plaintiff  had  performed;  nor 
*349  *was  there  any  averment  that  there  had  been  any  dis- 
pensation with  the  duty  of  performing  this  condition  of  the 
contract.  The  pleas,  therefore,  rightly  traversed  the  general  alle- 
gation of  the  declaration,  and  specially  alleged  that  the  condition 
of  giving  the  bond  had  not  been  performed. 
The  true  construction  of  the  covenant  is,  that  neither  party 
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shall  be  called  on  to  perform  his  part  of  the  agreement  until  each 
has  given  his  bond  to  perform  it.  It  is  for  '^  the  true  performance 
of  the  covenants  thereinbefore  contained  "  that  the  bonds  are  to 
be  given ;  and  those  covenants  include  the  whole  of  the  acts  to  be 
done  under  the  contract. 

Mr.  Massy  Dawson  replied. 

March  16. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  the 
question  on  this  appeal  is,  whether  having  regard  to  the  true  con- 
struction and  intent  of  the  agreement  of  15th  May,  1855,  the 
stipulation  that  the  appellant  should,  within  ten  days  after  the 
date  and  execution  of  the  agreement,  give  a  bond  with  sureties  for 
the  due  performance  of  the  covenants  on  his  part,  was  a  condition, 
the  previous  fulfilment  of  which,  unless  waived  or  released,  was 
necessary  to  enable  the  appellant  to  maintain  any  action  upon  the 
agreement. 

The  t;ase  has  been  learnedly  argued  at  the  bar,  and  many  decis- 
ions were  cited,  but  the  question  depends  on  simple  principles. 
First,  having  regard  to  the  subject  matter  of  the  agreement  be- 
tween the  appellant  and  the  respondent,  the  latter  the  representa- 
tive of  a  company,  it  is  reasonable  to  suppose  that  the  company 
which  was  about  %o  intrust  the  appellant  with  the  laying  down 
of  a  very  valuable  telegraphic  cable,  should  require  from  the 
appellant  security  for  the  due  fulfilment  of  his  contract, 
*  and  the  requisition  that  the  bond  should  be  given  within  *  350 
ten  days,  is  sufficient  to  show  that  it  was  intended  to  pre- 
cede any  material  act  under  the  agreement.  The  appellant  in- 
deed contends  that  if  he  had  brought  the  ^'  Cornwall  frigate ''  or 
some  other  suitable  vessel  alongside  Morden  Wharf  on  the  day  of 
the  date  of  the  agreement,  or  the  next  day,  the  sum  of  lOOOZ. 
would  have  been  payable  to  him  by  the  respondent  within  a  week 
afterwards ;  and  thus  he  insists  that  a  material  part  of  the  con- 
tract might  have  been  performed  before  the  expiration  of  the  ten 
days  allowed  for  the  bond,  and  that  therefore  the  giving  of  the 
bond  is  not  a  condition  precedent. 

I  cannot  think  that  any  such  great  expedition,  if  it  had  been 
possible,  was  contemplated  by  the  parties,  or  that  the  appellant 
was  bound  to  act  with  any  such  rapidity.  His  engagement  is, 
that  he  will  forthwith,  at  his  own  expense,  procure  the  *^  Cornwall 
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frigate  "  or  some  other  suitable  ship  or  vessel  for  the  purpose  re- 
quired ;  the  word  "  forthwith  "  does  not  necessarily  imply  that 
this  was  to  be  done  by  the  appellant  before  he  had  received  the 
bond  of  the  respondent  and  his  sureties,  that  is,  before  the  expira- 
tion of  ten  days.  But  if  the  appellant  had  brought  a  suitable  ves- 
sel alongside  the  wharf  so  expeditiously  as  to  have  entitled  him- 
self to  the  sum  of  10002.,  and  had  received  that  sum  (which  must 
be  the  hypothesis)  within  the  ten  days  and  before  the  time  for 
giving  his  bond  expired,  I  should  not  have  thought  that  it  affected 
his  liability  to  give  the  bond  within  the  appointed  time. 

It  is  urged  that  in  the  state  of  things  supposed,  the  10002. 
might  not  have  been  paid  as  stipulated,  and  so  a  breach  of  cove^ 
nant  by  the  respondent  might  have  occurred  within  the  ten 
*  851  days.  If  it  did,  I  should  still  be  *  of  opinion  that  the  ap- 
pellant was  bound  to  give  or  tender  his  bond  to  the  re- 
spondent within  the  prescribed  time.  The  right  to  have  the 
security  of  two  responsible  sureties  for  the  performance  of  the  ap- 
pellant's covenant,  was  a  very  material  thing  to  the  respondent's 
company,  and  of  the  essence  of  the  contract ;  and  I  do  not  think 
it  could  be  effected  by  any  thing  voluntarily  done  by  the  appellant 
within  the  ten  days. 

It  was  also  contended  by  the  appellant,  that  the  covenants  to 
give  the  bonds  by  the  appellant  and  respondent  respectively  were 
mutual  covenants  dependent  one  on  the  other ;  and  that  there  was 
no  default  by  the  appellant  until  that  instant  of  time  at  which  there 
was  a  like  default  by  the  respondent,  and  that  the  respondent 
being  in  like  default,  could  not  defend  himself  by  pleading  the  de- 
fault of  the  appellant. 

But  I  fear  that  this  is  not  the  true  meaning  and  effect  of  the 
contract.  The  engagements  to  give  the  bonds  are  not  entered 
into  in  consideration  one  of  the  other ;  but  the  fulfilment  of  his 
own  engagement  by  each  of  the  parties,  is  a  necessary  preliminary 
to  his  right  to  recover  on  the  agreement.  It  is  the  true  intent 
and  object  of  the  agreement,  that  each  party  should  find  security 
within  the  time  prescribed.  If  this  be  not  done  by  either  party 
both  may  be  in  effect  released  from  the  contract,  which  may  fall 
to  the  ground ;  but  neither  party  can  recover  for  breach  of  the 
covenants  in  the  agreement,  unless  he  has  performed  this  pre- 
cedent obligation.  I  therefore  move  your  Lordships  that  the  judg- 
ment of  the  Court  below  be  affirmed. 
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Lord  Cbanwobth.  —  My  Lords,  I  think  that  the  judgment  of 
the  Honse  ought  to  be  for  the  defendant  in  error. 

*  I  agree  with  the  opinions  of  the  learned  Judges,  that    *  852 
the  giving  of  the  bond  must  have  been  intended  to  be  a 
condition  precedent  to  any  right  of  action  for  breach  of  any  of  the 
covenants  contained  in  the  indenture.     On  any  other  hypothesis 
the  bond  would  be  useless. 

No  doubt  as  there  was  a  covenant  by  each  party  with  the  other, 
to  give  a  bond  with  sureties  within  ten  days,  if  default  was  made 
in  giving  a  bond,  a  right  of  action  would  accrue  for  breach  of  that 
covenant,  but  such  an  action  could  produce  no  fruit  to  the  party 
recovering  in  it.  If  brought  before  breach  of  any  of  the  other 
covenants  it  could  only  result  in  nominal  damages.  If  brought 
after  a  breach  no  damages  could  be  recovered,  except  such  as 
would  have  been  recoverable  in  an  action  founded  on  the  breach 
itself.  It  would  give  no  right  against  any  sureties,  the  obtaining 
of  which  right  was  the  sole  object  of  the  bond. 

It  was  argued  that  the  circumstance  that  the  bonds  were  to  be 
given  not  immediately,  but  within  ten  days,  was  inconsistent  with 
the  hypothesis  of  a  condition  precedent.  A  breach,  it  was  sug- 
gested, might  occur  within  the  ten  days,  and  so  a  right  of  action 
might  accrue  before  any  bond  need  have  been  given.  This  does 
not  appear  to  me  inconsistent  with  the  hypothesis  of  a  condition 
precedent.  Probably  the  parties  knew  that,  practically,  no  breach 
could  occur  within  the  ten  days.  But  even  if  that  is  not  so,  the 
party  injured  by  a  breach  of  covenant  within  ten  days  might  by 
giving  his  bond  put  himself  in  a  condition  to  sue  for  the  breach, 
for  it  would  certainly  be  no  answer  on  the  part  of  the  defendant 
sued  for  the  breach,  to  say  that  he  had  not  given  his  bond. 

Suppose,  for  instance,  that  the  plaintiff  had  on  the  day  of  the 
date  of  the  indenture  moored  a  proper  ship  alongside  Mor- 
den  Wharf,  but  that  after  the  expiration  of  seven  *days  the  *358 
defendant  refused  to  pay  him  the  lOOOZ.  The  plaintiff,  if 
he  had  given  a  proper  bond  with  sureties  to  the  defendant,  would 
then  have  been  in  a  condition  to  maintain  an  action  of  breach  of 
covenant  against  the  defendant,  whether  he  had  or  had  not  given 
a  proper  bond  to  the  plaintiff. 

But  it  was  argued  that,  even  assuming  the  giving  of  the  bonds 
to  be  conditions  precedent,  still  they  must  be  treated  as  mutual 
and  dependent  conditions,  and  that  the  defendant,  who  had  given 
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no  bond  to  the  plaintiff,  could  not  insist  on  the  want  of  such  a 
bond  from  him.  I  do  not  feel  the  force  of  thb  argament.  There 
is  nothing  in  the  indenture  making  it  obligatory  on  either  partj  to 
apply  to  the  other  for  his  bond.  By  giving  the  required  bond,  the 
party  giving  it  puts  himself  in  a  condition  of  enforcing,  if  he 
thought  fit,  the  performance  of  the  covenants.  If  neither  party,  as 
was  the  case  here,  gave  any  bond,  neither  party  could  sue  for  any 
breach  of  covenant.  This  was  the  opinion  of  the  Courts  below, 
and  in  that  view  of  the  case  I  concur. 

Lord  Cheuhsfobd.  —  My  Lords,  I  agree  with  the  decision  of 
the  Court  of  Exchequer  Chamber  affirming  the  judgment  of  the 
Court  of  Common  Pleas. 

The  question  is,  whether  the  fourth  plea  is  an  answer  to  the 
action,  or,  in  other  words,  whether  the  giving  the  bond  by  the 
plaintiff  was  a  condition  precedent  to  his  right  to  recover  damages 
from  the  defendant  for  his  non-fulfilment  of  his  part  of  the  agree- 
ment. 

The  parts  of  the  deed  necessary  to  be  noticed  are  these.  [His 
Lordship  stated  them,  see  afUey  338.] 

The  learned  counsel  for  the  plaintiff  argued  that  the  cove- 
*  354  nant  on  the  part  of  the  plaintiff  to  give  the  bond  *  could 
not  be  intended  to  be  a  condition  precedent,  because  he  was 
forthwith  bound  to  procure  the  ship  or  vessel,  so  that  he  was  to  do 
an  act  before  the  ten  days  had  expired  within  which  the  bond  was 
to  be  given ;  and  also  that  the  defendant,  having  covenanted  to 
pay  the  plaintiff  10002.  on  or  before  the  expiration  of  seven  days 
after  the  arrival  of  the  ship  or  vessel  at  Morden  Wharf,  and  the 
money  being  appointed  to  be  paid  on  a  day  which  might  happen 
before  the  expiration  of  the  ten  days  within  which  the  bond  was 
to  be  given,  the  giving  of  the  bond  could  not  be  a  condition  pre- 
cedent, according  to  the  first  rule  upon  the  subject  of  dependent 
and  independent  covenants  laid  down  in  the  notes  to  Pardage  v. 
Cole,^  They  also  contended  that  the  case  fell  witiiin  the  third 
rule  stated  in  these  notes,  as  it  was  a  covenant  going  only  to  part 
of  the  consideration,  th&  breach  of  which  might  be  paid  for  in 
damages.  These  rules  are  not  proposed  for  the  purpose  of  abso- 
lutely determining  the  dependence  or  independence  of  covenants 
in  all  cases,  but  merely  as  furnishing  a  guide  to  the  discovery  of 

^  1  WmB.  Saund.  S2b. 
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the  intention  of  the  parties.  For,  as  Lord  Eenyon  said  in  Porter 
V.  Shephard^  "  conditions  are  to  be  construed  to  be  either  pre- 
cedent or  subsequent  according  to  the  fair  intention  of  the  parties, 
to  he  collected  from  the  instrument ;  and  technical  words  (if  there 
be  any  to  encounter  such  intention)  should  give  way  to  that  in- 
tention." 

Now  what  may  fairly  be  considered  to  have  been  the  intention 
of  the  parties  upon  the  whole  scope  and  object  of  the  deed  in 
question  ?  Putting  the  argument  into  a  short  form,  it  amounts  to 
this :  the  defendant  says  to  the  plaintiff,  In  consideration 
of  your  doing  certain  acts,  *  and  giving  me  a  bond  with  *  355 
sureties  to  secure  the  performance  of  your  covenant  to  do 
these  acts,  I  will  pay  you  a  sum  of  5000Z.,  and  give  you  a  bond 
with  sureties  to  secure  the  payment.  And  the  plaintiff,  on  the 
other  hand,  covenants  to  do  the  acts  and  to  give  the  bond  hi  con- 
sideration of  the  performance  by  the  defendant  of  the  covenants  on 
his  part  to  be  performed. 

Upon  this  short  summary  of  the  deed  there  could  scarcely  be  a 
doubt  that  either  party  might  refuse  to  perform  his  part  of  the 
agreement  until  he  was  secured  by  the  bond  of  the  other. 

But  the  counsel  for  the  plaintiff  say  that  the  particular  terms 
of  the  deed  show  that  this  could  not  be  the  intention.  In  par- 
ticular, they  lay  great  stress  on  the  word  "  forthwith "  iti  the 
plaintiff's  covenant  to  procure  the  vessel,  which  they  interpreted 
to  mean  ^'  immediately  "  ;  and  they  urged  this  as  a  proof  that  the 
giving  the  bonds  could  not  be  meant  to  be  conditions  precedent, 
because  this  act  of  the  plaintiff  must  necessarily  have  been  done 
before  the  expiration  of  the  ten  days,  to  the  last  moment  of  which 
the  defendant  was  at  liberty  to  delay  the  execution  of  the  bond. 
And  they  also  insisted  upon  the  clause  for  payment  by  the  de- 
fendant of  lOOOZ.  before  the  expiration  of  seven  days  after  the  ar- 
rival of  the  vessel  at  Morden  Wharf,  which  might  have  happened 
within  the  ten  days  ;  and  therefore  they  argued  that  the  case,  in 
both  these  respects,  was  within  the  first  rule  in  the  notes  to  Par- 
dagey.  Coh. 

It  appears  to  me  that  too  great  force  was  attributed  to  the  word 
^^  forthwith  "  in  the  agreement,  and  that  all  that  was  meant  by  it  was, 
that  the  plaintiff  was,  without  delay  or  loss  of  time,  to  procure  a 
suitable  vessel  for  receiving  the  telegraphic  cable.     And  to  quicken 

»  6  T.  K.  668. 
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his  diligence  the  defendant  covenanted  to  pay  him  lOOOZ. 

*  356    within  seven  *  days  after  the  arrival  of  the  vessel  at  Morden 

Wharf.  Out  of  regard  to  his  own  interest,  too,  the  plaintiff 
would  use  all  expedition  in  commencing  the  performance  of  the 
agreement,  because  unless  he  had  the  vessel  with  the  cable  on 
"  board  equipped  and  ready  for  sea  by  the  15th  of  July,'*  he  would 
have  been  liable  to  pay  200/.  per  week  for  his  default.  I  think 
that  the  plaintiff  could  not  have  been  compelled  to  take  a  single 
step,  nor  to  incur  the  smallest  expense  towards  procuring  the  ves- 
sel, till  he  was  secured  by  having  the  defendant's  bond,  and  that 
if  he  chose  to  proceed  without  having  this  security,  everything  he 
did  was  at  his  own  peril.  If  the  defendant  wished  to  obtain  a 
right  to  urge  the  plaintiff's  progress  within  the  ten  days,  he 
might  have  executed  and  delivered  his  bond,  and  then  he  would 
have  performed  all  that  was  required  of  him  till  the  first  instal- 
ment of  the  5000Z.  became  due. 

It  is  a  strong  circumstance  indicative  of  the  intention  of  the 
parties,  that  the  stipulations  with  respect  to  the  mutual  bonds 
should  be  conditions  precedent,  that  these  stipulations  follow  all  the 
covenants  entered  into  on  both  sides,  and  that  they  are  agreed  and 
declared  to  be  given  ^^  for  the  true  performance  of  the  covenants 
hereinbefore  contained.''  They  are  obviously  intended,  therefore, 
to  be  mutual  securities  for  the  performance  of  all  the  covenants 
by  each  of  the  parties  respectively.  This,  I  think,  takes  away  all 
ground  for  saying  that  the  covenants  for  giving  the  bonds  go  only 
to  part  of  the  consideration,  and  that  a  breach  of  them  may  be 
paid  for  in  damages.  Though,  strictly  speaking,  they  enter  into 
and  form  part  of  the  consideration  on  both  sides,  yet  they  extend 
to  the  whole  of  the  covenants  contained  in  the  deed,  and  are  an 

essential  and  vital  part  of  the  agreement  between  the  par- 

*  357    ties.    Nor  is  it  easy  to  see  how  a  breach  *  of  them  could  be 

compensated  in  damages,  or  what  estimate  could  be  formed 
of  the  measure  of  damages  for  their  non-fulfilment. 

I  do  not  think  that  any  thing  in  favour  of  the  plaintiff  can  be 
made  of  the  circumstance  of  the  defendant  not  having  given  his 
bond.  It  appears  to  me  that  the  mutual  default  of  the  parties  had 
the  effect  of  virtually  putting  an  end  to  the  agreement,  because 
neither  of  them  was  in  a  situation  to  insist  upon  performance  by 
the  other. 

A  supposed  case  was  put  at  the  bar,  of  the  plaintiff,  after  the 
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ten  days  had  expired  without  his  bond  having  been  given,  going 
on  to  perform  his  covenants,  and  afterwards,  in  an  action  to  re- 
cover the  amount  stipulated  to  be  paid  by  the  defendant,  being 
met  by  a  plea  of  the  non-performance  of  the  condition  precedent. 
I  have  no  difficulty  in  saying  that  in  such  a  case  the  party  who 
may  avail  himself  of  the  non-performance  of  a  condition  prece- 
dent, but  who  allows  the  other  side  to  go  on  and  perform  the 
subsequent  stipulations,  has  waived  his  right  to  insist  upon  the 
unperformed  condition  precedent  as  an  answer  to  the  action. 

Looking  at  the  whole  of  the  deed,  I  am  satisfied  that  it  was  the 
intention  of  the  parties  that  each  should  receive  from  the  other  a 
bond  as  a  security  for  the  performance  of  the  covenants  before 
either  was  bound  to  proceed  to  perform  any  of  the  stipulations 
contained  in  the  deed.  For  these  reasons,  I  think  the  judgment 
of  the  Exchequer  Chamber  ought  to  be  affirmed. 

Judgment  affirmed. 
Lords'  Journals,  16th  March,  1865. 
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1864.    April  22,  25,  26.     1865.    March  U. 

* 

John  Lloyd  Vaughan  Watkins,  Appellant. 
Arthur  Frederick  and  Others,  BespondenU. 

Wm.    Estate  Tail  and  Greneral.     "  Inherit.^^     Trust  and  Trustees. 
Remoteness.    "  Equally  and  in  Oommon.^^ 

A  testator  devised  all  his  manors,  &c. ''  to  my  son  for  his  natural  life,  and  at  his 
decease  "  to  trustees,  **  their  heirs  and  assigns,  in  trust  to  preserve  **  —  (this 
devise  in  trust  was  repeated  whenever  necessary)  — "  for  the  son  or  sons, 
daughter  or  daughters,  the  males  taking  first,  of  my  said  son  till  they  attain 
the  age  of  twenty-one  years,  or  the  days  of  their  marriage,  and  no  further ; 
the  elder  son  to  inherit  before  the  younger,  but  the  daughters  to  take  equally 
and  in  common  as  joint  heiresses."  He  empowered  his  son  to  give  "  any  part 
or  even  the  whole  of  these  estates  "  to  any  or  either  of  his  sons,  but  not  tx> 
the  daughters,  "  as  my  said  son  may,  from  their  conduct  to  him,  their  father, 
think  deserving  of  preference.*'  But.  if  the  eldest  grandson  should  turn  out  ill, 
the  testator  left  him  an  annuity  of  200/.  chargeable  on  his  landed  property, "  and 
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to  the  eldest  eod  of  such  imdefleTTing  grandson  I  leave  and  bequeath  mj  landed 
propcrtjr,  estates,"  &c.  ^'  I  wiH  therefore  that  the  before-mentioned  estates  shoold 
in  such  instance  descend  to  mj  son's  grandson,  but  still  subject  to  any  entail  of 
the  same  which  my  son  may  make."  If  the  son  died  without  issue,  the  trustees 
were  to  preserve  the  estates  for  the  testator^s  four  daughters  during  their  lives, 
free  from  the  contrd,  &c.,  '*  the  estates  being  equally  divided  between  them  or 
their  heirs  * ;  and  he  gave  the  ''  estates  and  property  to  them  through  the  sud 
trustees,"  &c.  whom  he  empowered  to  rause  10,00<M.  for  the  daughters,  charge- 
able on  all  his  estate. 

Held,  that  the  son  took  only  an  estate  for  life ;  that  the  trustees  took  an  estate 
in  fee  in  remainder  expectant  on  the  determination  of  the  life  estate  of  the  son, 
and  that  on  the  son*s  death  without  issue  the  estates  went  over  to  the  daugh- 
ters, as  tenants  in  common  in  taiL  No  gift  in  the  will  was  void  for  uncertain^ 
or  remoteness. 

Qucare,  Whether  an  express  devise  to  trustees  in  fee  is  cut  down  if  the  trust  de- 
clared is  not  so  extensive  as  the  legal  estate. 

The  Reverend  Thomas  Watkins  of  Pennoyre,  wrote  his  own 
will,  in  which  he  first  referred  to  the  property  that  he  himself 
enjoyed  under  his  father^s  will,  in  these  words :   ^'  The  estates 

bequeathed  me  by  my  much-loved  and  ever-honoured 
*  359    *  father,  Pennoyre  Watkins,  Esq.,  are  in  settlement  on  my 

son  Lloyd  Yaughan  Watkins,^  let  them  devolve  to  him  and 
his  heirs,  &c.  My  solenm  request  to  my  son  and  his  issue  is,  that 
they  never  will,  but  by  exchange,  or  by  such  sale  as  may  consol- 
idate and  improve  their  landed  property,  alienate  the  same  from 
my  daughters  and  their  heirs,  should  my  son  or  his  child  or  chil- 
dren have  no  issue."  He  then '  proceeded,  "  I  hereby  give  and 
devise  to  my  son  all  the  manor  or  manors,  estate  or  estates,  houses, 
woods,  livings,  tithes,  and  other  hereditaments,  with  their  appur- 
tenances, which  I  possess  in  fee  or  may  hereafter  possess,  and  (if 
I  can)  will  add,  all  in  entail  or  reversion  at  my  death,  for  his  nat- 
ural life  ;  and  at  his  decease  I  hereby  give  and  bequeath  the  same 
to  George  Price  Watkins,  Esq.,  Mr.  Serjeant  Taddy,  and  John 
Hensleigh  Allen,  Esq.,  their  heirs  and  assigns,  in  trust  to  preserve 
the  same  for  the  son  or  sons,  daughter  or  daughters  (the  males 
taking  first),  of  my  said  son,  till  they  attain  the  age  of  twenty-one 
years  or  the  days  of  their  marriage,  and  no  further  (the  elder  son 
to  inherit  before  the  younger),  but  the  daughters  to  take  equally 

^  The  father's  will  gave  them  to  Thomas  ^^  for  his  natural  life,"  then  to  trus- 
tees to  preserve  the  contingent  remainders,  hereinafter  limited,  '*  from  being  de- 
stroyed," besides  those  to  Thomas  and  his  sons ;  **  and  after  his  decease  I  devise, 
&C.  to  the  first  son  of  my  sud  son  Thomas  and  the  heirs  of  his  body." 
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and  in  common  as  joint  heiresses.  I  also  hereby  empower  my  said 
son  to  give  by  deed  or  will,  any  part  or  even  the  whole  of  these 
estates  and  property  to  either  or  any  of  his  sons,  but  not  to  his 
daughters,  as  my  said  son  may,  from  his  or  their  conduct  towards 
him,  their  father,  think  deserving  of  preference.  However,  if  the 
eldest  of  such  sons  should  turn  out  ill,  and  his  conduct  be  disap- 
proved of  by  his  father,  Lloyd  Vaughan  Watkins,  I  still 
leave  *even  to  him  an  annuity  for  life  of  200/.,  chargeable  *  860 
on  my  landed  property,  to  be  paid  quarterly ;  and  to  the 
eldest  son  of  such  undeserving  grandson  I  leave  and  bequeath  my 
landed  property,  estates,  and  hereditaments ;  provided  that  his 
father  (my  son's  son)  give  him  up  to  my  said  son,  Lloyd  Yaughan 
Watkins,  for  his  maintenance  and  education,  but  not  otherwise. 
I  will  therefore  that  the  before-mentioned  estates  should  in  such 
instance  descend  to  my  son's  grandson,  but  still  subject  to  any 
entail  of  the  same  which  my  said  son  may  make.  Upon  this  prin- 
ciple I  wish  my  son  to  dispose  of  the  estates  which  he  may  have  in 
fee  to  his  children.  (See  my  father's  will.)  Should  my  son  die 
without  issue,  I  will  and  direct  that  the  said  trustees,  their  heirs 
and  assigns,  preserve  the  said  estates  and  property,  and  all  which 
I  now  possess  or  may  hereafter  have,  for  my  four  daughters  "  for 
their  respective  lives,  free  from  the  control  of  husbands,  "  the  said 
estates  and  property  being  equally  divided  between  them  or  their 
heirs."  He  declared  that-  he  gave  such  estates  and  property  to 
them  ^^  through  the  said  trustees,  and  under  the  same  entail,  lim- 
itations, power  of  preferring,  &c.,  among  their  respective  children 
as  before  given  to  my  son  "  ;  and  in  like  manner  he  gave  the  trus- 
tees power  to  raise  for  the  daughters  a  sum  of  10,000Z.,  which  he 
charged  on  all  his  estates. 

The  testator  died  in  October,  1829,  leaving  the  appellant  his 
only  son  and  heir  at  law.  The  appellant  entered  into  possession 
of  both  sets  of  estates.  He  is  a  widower,  and  he  never  had  any 
children. 

In  August,  1854,  the  appellant,  claiming  to  be  entitled  as  tenant 
in  tail  in  the  estates  devised  by  the  testator,  executed  a  disentail- 
ing deed,  which  was  duly  enrolled  in  Chancery,  limiting  the  estates 
to  himself,  his  heir,  appointees,  and  assigns.  Having  mort- 
gaged the  estates  for  *  large  sums  of  money,  the  appellant  *  361 
became  desirous  to  sell  a  part  in  order  to  pay  off  the  mort- 
gages, but  a  diflBculty  arising  about  the  title  under  the  will  of  the 

[  269  ] 


^361  GASES  IH  THE  HOUSE  OF  L06D8. 

testator,  a  bill  was  filed  in  the  Court  of  Chancery  by  the  appdlant 
against  his  sisters  and  their  representatives,  praying  that  it  migfat 
be  declared  that,  according  to  the  true  qoustruction  of  the  will  of 
the  testator,  the  appellant  became  entitled  to  an  estate  tail  in  the 
deyised  property,  and  that  such  entail  had  been  well  and  sofli- 
ciendy  barred  by  the  deed  of  1854.  Answers  having  been  pot 
in,  the  cause  was  heard  before  the  Master  of  the  Bolls,  who, 
on  the  5th  of  December,  1862,  made  a  decree,  declaring  that  the 
appellant  took  only  an  estate  for  life  in  the  premises.  The  appe- 
lant carried  the  case  before  the  Lords  Justices,  who  difiered  in 
opinion.  Lord  Justice  Turner  concurring  with  the  Master  of  the 
Rolls,  his  judgment  was  affirmed.  The  present  appeal  was  then 
brought. 

The  Attorney-General  (^Sir  R.  Palmer)  and  Mr.  Sdwyn  (Mr. 
Harris  Prenderga%t  was  with  them),  for  the  appellant.  —  The 
whole  will  taken  together  shows  that  the  appellant  was  the  favorite 
object  of  the  testator's  bounty,  and  that  an  estate  tail  was  intended 
to  be  given  to  him.  The  testator's  whole  idea  was  that  of  descent 
and  inheritance,  as  his  use  of  the  words  "  entail,"  "  inherit,"  and 
"heiresses,"  abundantly  proves.  Children  can  only  "inherit" 
because  their  parent  has  possessed  an  estate  of  inheritance  not  of 
purchase.  A  mere  particular  expression  in  one  part  of  the  will 
cannot  be  allowed  to  contravene  the  general  intent.  Even  if  there 
was  such  a  particular  intent  expressed,  which  can  hardly  be  said  to 
be  the  case  here,  the  question  whether  that  or  the  general  intent 

was  to  prevail  must  be  decided  by  the  whole  context  of 
*  862    *  the  will,  Jenkins  v.  Hughes.^    Here  the  whole  context 

shows  a  marked  and  decided  preference  for  the  son  of  the 
testator,  and  powers  are  given  him  which  never  could  be  supposed 
to  be  intrusted  to  a  mere  tenant  for  life.  The  testator  plainly  in- 
tended a  descent  of  his  estates  in  the  male  lino  of  his  family,  on 
the  principle  of  estates  in  tail  male,  but  to  this  son  he  gives  the 
power  of  removing  any  one  of  his  grandsons  from  die  succession, 
and  preferring  another;  and  even  the  son  of  the  undeserving 
grandson  is  not  to  succeed  to  the  estate  unless  this  grandson's  eld- 
est son  is  given  up  to  the  testator's  great  favourite,  his  own  son, 
for  education. 

It  is  no  sufficient  argument  against  such  a  construction  of  the 

*  8  H.  L.  Cas.  571. 
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will,  that  if  an  estate  tail  should  be  giyen  to  the  testator's  son,  he 
may  defeat  some  of  the  other  provisions  of  the  will,  Atkinson  v. 
Hobby, ^  The  Earl  of  Tyrone  y.  The  Marquis  of  Waterford?  The 
words  of  the  will  must  be  followed,  and  here  the  words  ^^  should 
mj  son  die  without  issue  "  have  the  e£fect,  in  combination  with  the 
other  provisions  in  the  will,  of  giving  him,  by  implication,  an  es- 
tate tail.  In  Boddy  v.  Fitzgerald?  the  words  were  "  to  my  son  W. 
during  his  life,  and  after  his  death  to  his  lawful  issue,  in  such 
manner  as  he,  by  deed  or  will,  shall  appoint,"  and  they  were  held 
to  give,  by  implication,  an  estate  tail ;  and  in  Jenkins  v.  Hughes, 
the  words  ^'  eldest  son  of  my  nephew  T.,  is  to  be  considered  as  heir 
to  my  estates,"  were  held  sufficient  to  show  that  the  nephew  was 
intended  to  be  tenant  in  tail.  The  observations  of  Lord  Justice 
Turner,  in  Pride  v.  Fooks?  do  not  in  reality  differ  from  these  au- 
thorities. 

*  The  gift  to  the  trustees  is  not  a  gift  to  them  in  fee.  *363 
They  took  a  chattel  interest  only.     They  have  the  estate 

only  for  a  particular  purpose,  namely,  to  preserve  the  remainder 
for  the  daughters  till  twenty-one  or  marriage  "  and  no  further." 
These  words  show  that  there  was  no  such  indefinite  object  in  cre- 
ating the  trust  as  to  require,  for  the  purpose  of  its  execution,  the 
legal  fee  to  be  vested  in  the  trustees. 

The  gift  of  the  estate,  in  the  case  of  the  exercise  of  the  son's 
power  over  an  undeserving  grandson,  being  a  gift  by  the  testator 
himself  to  the  eldest  son  of  that  grandson,  is  too  remote  and  can- 
not be  supported.  And  the  devises  following  the  gift  to  the  appel- 
lant for  life,  and  the  ultimate  gift  to  the  testator's  own  daughters, 
are  either  void  for  uncertainty  or  are  too  remote. 

Mr.  Eobhouse  and  Mr.  Eddis,  for  the  respondents.  —  To  give  the 
appellant  an  estate  tail  would  enable  him  to  defeat  all  the  limita* 
tions,  and  that  would  be  contrary  to  the  plain  intention  of  the  tes- 
tator, who  desired  to  keep  all  the  estate  in  the  line  of  his  own  fam- 
ily. All  the  arguments  which  are  used  to  show  that  he  thought  of 
entailing  and  inheriting  justify  this  view  of  his  intention.  He  did 
not  mean  that  it  should  be  defeated  by  the  fireft  taker  of  the  estate. 

» 

Mo  H.  L.  Cas.  813. 

*  1  De  G.,  F.  &  J.  618.    See  also  Byng  v.  Byng,  10  H.  L.  Gas.  171. 
'  6  H.  L.  Gas.  S28. 

M  De  G.  &  J.  252,  278. 
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To  him,  therefore,  the  gift  was  expressly  in  words  limited  to  a  life 
estate. 

The  trustees  took  an  estate  in  fee.  There  are  good  technical 
words  to  give  them  such  an  estate,  and  it  is  necessary  that  they 
should  possess  it  in  order  to  effectuate  the  purposes  of  the  will. 
The  life  estate  to  the  son  is  first  given,  then  comes  the  gift  to  the 
trustees  to  preserve.  What  are  they  to  preserve  ?  First,  the  es- 
tates tail  to  the  sons  of  the  testator's  son,  subject  only  to  the  power 
reserved  to  punish  an  undeserving  son  by  making  him  an 
*  864  exception  to  the  general  rule  of  the  will ;  and  *  then,  in 
case  of  the  testator's  son  dying  without  issue,  to  preserve 
the  estate  to  the  daughters  in  tail  general,  who  are  expressly  to 
take  ''  through  "  the  trustees.  The  object  of  the  trust  establishes 
the  nature  of  the  estate  which  the  trustees  must  enjoy  in  order  to 
effectuate  it.  Doe  d.  Davies  v.  Davies  ^  is  the  great  authority  on 
the  subject.  Mr.  Justice  Patteson  there  clearly  explains  the  prin- 
ciple, which  explanation  is  adopted  in  Mr.  V.  Hawkins's  excellent 
treatise  on  Wills  ;  ^  and  Blagrave  v.  Blagrave  *  really  proceeded  on 
that  principle,  as  Lord  Campbell  suggested  when,  in  Pond  v.  TFot-' 
«(m,^  he  quoted  with  full  approval  the  principle  as  stated  by  Mr. 
Justice  Patteson.  The  words  "  and  no  further  "  do  not  cut  down 
the  estate  of  the  trustees,  but  simply  mark  the  point  at  which  their 
services  as  trustees  will  cease  to  be  necessary ;  but  they  get  the 
whole  fee  for  the  purposes  of  the  trusts  which  they  are  to  perform. 

The  subsequent  words  here  will  not  create  an  estate  tail  in  tlie 
son,  for  all  the  issue  are  provided  for  —  estates  of  inheritance  are 
given  to  all.  Then  tlie  words  '^  dying  without  issue  "  mean  tlie 
failure  of  the  issue  of  those  who  are  mentioned  in  the  prior  gift. 
«  The  sons  succeed  in  tail,  with  remainders  to  the  daughters,  and 
the  remainder  over  is  vested,  not  contingent,  the  words  ^^  first  and 
other  "  showing  succession.  The  will  is  not  void  for  uncertainty 
or  remoteness.  The  legal  estate  in  the  trustees  will  support  all  the 
remainders,  and  there  is  no  event  which  must  not  happen  during 
the  life  of  the  testator's  son. 

The  Attorney-General  replied. 

Mr.  Hbmeraham   Cox  appeared  for  the  trustees,  but  was  not 
hoard. 

>  1  Q.  B.  480.        *  Page  150.        '  A  Ezcb.  550.        «  6  Ellis  &  B.  60S,  616. 
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♦  The  Lord  Chancellor  (Lord  Wbstbury).  —  My  Lords,  *  865 
three  points  were  made  by  the  appellant's  counsel  in  their 
argument,  namely,  First,  that  the  limitations  to  the  sons  and 
daughters  of  the  appellant,  who  bad  no  issue  at  the  date  of  the. 
viU,  or  of  the  testator's  death,  are  contingent  remainders,  and  not 
supported  by  any  estate  of  freehold  in  the  trustees  to  preserve, 
who  it  is  contended  took  a  chattel  interest  only.  Second,  that  the 
devises  between  the  gift  to  the  appellant  for  life  and  the  ultimate 
gift  to  the  testator's  four  daughters,  are  either  void  for  uncertainty, 
or  are,  as  to  part,  too  remote.  Third,  that  the  words  ^'  should  my 
V)n  die  without  issue,"  which  are  introductory  to  the  gift  over  to 
the  testator's  daughters,  give,  by  implication,  a  remainder  in  tail 
general  to  the  appellant,  which,  uniting  with  his  life  estate,  made 
him  tenant  in  tail  in  possession. 

The  first  question  is,  What  estate  was  taken  by  the  trustees  ? 
and  my  opinion  is,  that  they  took  the  legal  estate  in  fee  in  remain- 
der expectant  on  the  determination  of  the  life  estate  of  the  appel- 
lant. 

The  argument  of  the  appellant  is,  that  the  clearly  expressed 
devise  to  the  trustees,  their  heirs  and  assigns,  is  cut  down  to  a 
chattel  interest  by  the  words  that  follow,  viz.  ^'  in  trust  to  pre- 
8€frve  the  same  for  the  son  or  sons,  daughter  or  daughters  (the 
males  taking  first),  of  my  said  son,  tUl  they  attain  the  age  of 
twenty-one  years,  or  the  days  of  their  marriage,  and  no  further." 
But  although  these  words  declare  a  limited  trust  or  piirpose,  they 
may  be  taken  to  denote  the  period  during  which  the  trustees,  when 
their  estate  took  efifect,  were  to  have  the  management  and  receipt 
of  the  rents  of  the  estates  devised,  and  they  do  not  render  \inne- 
cessary  the  larger  estate  in  fee  expressly  given  to  the  trustees  ;  for 
that  would  be  still  required  to  preserve  the  contingent  re- 
mainders, *  which  would  not  be  supported  by  a  term  of  *866 
years,  and  also,  as  I  think,  to  enable  the  trustees  to  raise 
the  sum  of  10,000Z.  I  do  not  assent  to  the  proposition  that  a  clear 
express  devise  to  trustees  in  fee  must  be  cut  down  if  the  trust  de- 
clared is  not  so  extensive  as  the  legal  estate.  But  further,  it  is 
clear  from  the  subsequent  gifts  to  the  four  daughters  of  the  testa- 
tor and  their  issue,  for  whom  ^^  the  said  trustees,  their  heirs  and 
assigns,"  are  directed  to  preserve  the  estates  and  property,  and  to 
whom  the  estates  are  given  '^  through  the  said  trustees,"  that  the 
trustees  must,  to  answer  the  purposes  of  the  will,  take  an  estate  in 
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fee.  I  am  therefore  of  opinion  that  the  trustees  took  the  legal 
estate  in  fee  simple  in  remainder  on  the  life  estate  of  the  appel- 
lant. 

With  respect  to  the  second  question,  I  think  the  language  of  the 
testator,  though  in  many  parts  inaccurate  and  confused,  is  yet 
capable  of  a  reasonable  and  consistent  interpretation,  and  that  no 
part  is  void  for  uncertainty  ;  nor  does  any  gift  appear  to  me  to  be 
too  remote.  It  was  not  disputed  that  the  first  limitation  is  to  the 
first  and  other  sons  of  the  appellant  in  tail  general.  The  legal  fee. 
being  in  the  trustees,  these  and  all  other  estates  are  equitably 
only. 

That  the  grandsons  take  estates  tail  follows  of  necessity  from 
the  direction  that  they  shall  take  in  succession  one  after  the  other, 
''  the  elder  son  to  inherit  before  the  younger."  And  here  I  would 
advert  to  the  argument  on  tlie  words  ''  to  inherit,"  which  I  think 
are  used  by  the  testator  as  equivalent  simply  to  the  verb  ^^  to  take." 
But  if  more  is  required,  then  certainly  the  words  '^  to  inherit "  are 
fully  satisfied  by  holding  them  to  mean  ^'  to  take  an  estate  of  in- 
heritance," which  estate  must  be  an  estate  tail,  in  order  that  the 
clear  direction  that  they  shall  take  in  succession  may  be  effec- 
tuated. 
*  367  *  And  in  connection  with  this,  I  would  refer  to  the  power 
given  to  the  appellant  to  alter  the  order  of  succession  of  his 
sons,  so  as  to  put  the  second  before  the  first,  or  the  third  before 
the  second,  in  the  order  of  enjoyment,  subject  to  the  restriction 
that  if  the  eldest  son  be  postponed  or  excluded,  it  shall  not  affect 
the  right  of  the  eldest  son  of  such  eldest  son  (who  is  substituted 
for  his  father),  provided  such  grandson  of  the  appellant  be  given 
up  to  the  appellant  to  be  educated  ;  all  which  directions,  as  they 
must,  if  at  all,  happen  during  the  life  of  the  appellant,  may  not  be 
void  by  remoteness,  although  they  are  very  obscure  and  difficult  of 
construction. 

But  it  is  not  necessary  on  the  present  appeal  to  determine  any 
thing  as  to  the  validity,  or,  if  valid,  the  extent  of  this  power :  they 
are,  I  repeat,  very  obscure  and  difficult  questions.  It  is  only  ne- 
cessary to  ascertain  that  there  is  nothing  in  the  language  creating 
the  power,  or  in  the  power  itself,  that  interferes  with  the  construc- 
tion given  to  the  devises  in  favour  of  the  sons  and  daughters  of  the 
appellant. 

I  return  to  the  devise  to  the  appellant's  daughters,  who,  it  is  de- 
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dared,  shall  '^  take  equally  and  in  common  as  joint  heiresses."  It 
is  true  that  there  is  not  the  same  reason  for  holding  that  the 
daughters  take  estates  tail  as  in  the  case  of  the  sons.  But  it  is 
not  reasonable  to  suppose  that  they  were  intended  to  take  other- 
wise than  in  tail;  and  the  word  ''joint  heiresses,"  in  connection 
with  the  words  ''  equally  and  in  common/'  would  be  satisfied  if 
they  take  as  tenants  in  common  in  tail  general.  I  think  this  is  a 
necessary  consequence  from  the  form  of  the  gift  over,  and  of  the 
words  "  should  my  son  die  without  issue  "  ;  which  import  a  general 
fiiilure  of  issue,  and  can  receive  effect  only  by  holding  that 
the  sons  take  *  successively  estates  in  tail  general,  with  re-  *  368 
mainder  to  the  daughters  as  tenants  in  common  in  tail  gen- 
eral, with  cross  remainders  between  the  daughters. 

There  are  several  indicia  of  intention  in  the  subsequent  parts  of 
the  will  which  confirm  this  construction.  Thus  the  testator  says, 
^'  Upon  this  principle,  I  wish  my  son  to  dispose  of  the  estates  which 
he  may  have  in  fee  to  his  children.  (See  my  father's  will.)"  And 
on  referring  to  the  father's  will,  it  appears  that  considerable  estates 
were  given  to  the  testator  Thomas  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  general,  with  remainder  to  all  and 
every  the  daughters  of  the  testator  Thomas,  as  tenants  in  common 
in  tail  general.  And  I  interpret  the  words  I  have  cited  as  a  direc- 
tion by  the  testator  to  take  his  father's  will  as  an  illustration  of 
the  principle  of  his  own. 

Some  further  confirmation  of  the  conclusion,  that  the  appellant's 
daughters  take  as  tenants  in  common  in  tail  is  also  afforded  by  the 
words  that  follow  the  gift  to  the  testator's  own  four  daughters, 
namely, ''  I  give  such  estates  and  property  to  them  through  the 
said  trustees,  their  executors  and  assigns,  under  the  same  entail, 
limitation,  power  of  preferring  and  dividing  to  and  between  their 
respective  children  as  before  given  to  my  son."    I  cannot  therefore 
concur  with  the  Court  below  in  holding  that  the  daughters  of  the 
appellant  would  take  as  tenants  in  common  in  fee.     If  so,  the  gift 
over  to  the  testator's  own  daughters  would  be  too  remote,  unless- 
from  the  words  "  should  my  son  die  without  issue  "  an  implication 
is  raised  of  a  remainder  in  tail  to  the  appellant,  to  take  effect  as* 
an  alternative  remainder  expectant  on  the  determination  of  the 
estates  tail,  to  the  first  and  other  sons,  in  case  there  should  be  no* 
daughter  of  the  appellant ;  a  construction  that  would  de- 
feat the  gift  to*  the  testator's  own  daughters  if  the  appel-    * 869^ 
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lant  had  no  other  child  than  a  daughter  that  lived  bnt  a  few  min- 
utes only. 

The  result  is,  that  the  limitations  are  consistent,  and  (with  tiie 
exception  of  the  power  given  to  the  appellant  which  does  not  afieet 
the  construction  of  the  devises)  the  scheme  of  the  will  is  intel- 
ligible and  natural.  The  appellant  takes  for  life,  with  remainder 
to  the  trustees  in  fee  simple,  upon  trust  for  the  first  and  other  sons 
of  the  appellant  in  tail  general,  and  in  failure  thereof  upon  trust 
for  the  appellant's  daughters  as  tenants  in  common  in  taU,  with 
cross  remainders  between  them,  and  with  remainder  upon  trust 
for  the  testator's  four  daughters  in  like  manner.  The  conclusion 
is,  that  the  appellant  takes  an  estate  for  life  onlj,  and  that  the  ap- 
peal must  be  dismissed. 

Lord  Wsnsletdale.  —  My  Lords,  this  question  arises  upon  the 
will  of  a  gentleman,  prepared  by  himself.  It  is  clear  that  he  had 
become  acquainted  with  many  legal  terms,  but  was  unacquainted 
with  their  meaning ;  and  in  many  parts  of  the  will  there  is  con- 
siderable obscurity,  and  there  is  much  difficulty  in  assigning  the 
oonstruction  which  the  words  ought  to  bear.  But  after  carefully 
considering  the  able  judgments  of  the  Master  of  the  Bolls,  and  of 
Lord  Justice  Turner  who  has  most  carefully  and  elaborately  ex- 
amined every  part  of  the  will,  whatever  doubt  I  may  feel  upon 
some  parts  of  tlie  case,  I  cannot  say  I  feel  much  upon  the  principal 
question,  whether  the  testator  has  given  any  thing  more  than  an 
estate  for  life  to  his  son,  the  appellant 

The  testator  gives  to  the  appellant  all  his  estates,  &c.  expressly 
'^  for  his  natural  life,''  then,  at  his  decease  [his  Lordship  read  the 
will,  see  otit^,  p.  859]. 

It  was  insisted  on  behalf  of  the  appellant,  both  in  the  CSourt 
*  870  below  and  in  this  House,  first,  and  principally,  *  that  the 
appellant,  under  the  will,  took  an  estate  tail  by  virtue  of 
the  provision  ^^  should  he  die  without  issue,"  raising  the  inference 
that  if  he  had  issue  they  should  be  entitled  to  it,  and  therefore 
that  he  had  an  estate  tail ;  if  so,  as  he  had  executed  a  disentailing 
deed,  he  was  entitled  in  fee.  But  the  will  contains  previously  to 
these  words,  particular  provisions  for  all  the  appellant's  sons  and 
daughters,  and  indicates  a  great  desire  to  provide  for  his  own 
daughters. 

I  agree  entirely  with  the  Master  of  the  Bolls,  that  the  true  oon- 
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struction*  of  this  clause  is,  that  it  is  to  be  read  as  if  it  contained 
the  words  ^'  such  issue/'  and  is  merely  referential,  and  gives  no 
additional  estate  by  reference.  It  seems  to  me,  I  own,  to  be  the 
natural  construction,  and  the  books  are  full  of  cases  in  which  such 
construction  is  given  to  similar  provisions,  and  where  the  word 
"^  such  "  has  been  introduced  by  implication  into  a  similar  clause. 
Many  of  those  cases  are  collected  in  Jarman.^ 

I  feel  satisfied,  then,  that  the  opinion  of  the  Master  of  the  Rolls 
and  of  Lord  Justice  Turner,  that  the  appellant  took  only  an  estate 
for  life,  and  that  he  did  not  take  an  estate  tail  in  consequence  of 
the  subsequent  words  ^^  in  case  he  should  die  without  issue,"  is 
correct. 

But  it  was  contended  also,  that  the  appellant,  if  not  entitled  as 
devisee,  was  entitled  as  heir,  because  all  the  limitations  over  after 
the  estate  for  life  expressly  given  to  him  were  so  confused  and  in- 
explicable as  to  be  void  for  uncertainty. 

I  entirely  agree,  on  this  part  of  the  question  before  us,  with  the 
observation  of  Lord  Justice  Turner,  that  whatever  other  difficul- 
ties there  may  be  in  some  parts  of  the  will,  it  is  quite  clear 
that  the  testator  intended  the  estate  to  pass  *  after  the  *  871 
death  of  his  son  to  his  issue,  and  they  failing,  to  his  own 
daughters  and  their  issue ;  and  this  part  of  the  will  cannot  be 
avoided  for  uncertainty. 

I  may  add  also,  that  I  quite  agree  with  the  view  of  Lord  Justice 
Turner  upon  all  the  other  parts  of  the  case,  which  he  has  most 
carefolly  and  accurately  investigated. 

Lord  Chelmsford,  —  My  Lords,  I  agree  with  my  two  noble  and 
learned  friends,  that  the  decree  appealed  from  ought  to  be  af- 
firmed. The  whole  difficulty  in  the  construction  of  the  will  has 
arisen  from  the  testator's  desire  to  express  himself  in  technical 
language,  with  the  exact  meaning  and  efiect  of  which  he  leemi  to 
have  been  but  imperfectly  acquainted. 

This  question  turns  upon  the  efiect  to  be  pven  to  the  words 
"  should  my  son  die  without  issue,"  which  introduce  the  devise 
to  the  daughters  of  the  testator.  Looking  to  the  whole  sohomo  of 
the  will,  I  cannot  think  that  the  testator  had  any  idea  of  giving  to 
his  son  Lloyd  Yaughan  Watkins  more  than  an  estate  for  life. 
If,  therefore,  an  estate  in  tail  were  to  be  raised  in  him  by  implioa 

^  2  Jarm.  on  Wills,  cL  40,  p.  409. 
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tion,  it  would,  in  mj  opinion,  be  a  surprise  upon  the  testator's  in- 
tention. 

The  will,  in  the  first  place,  gives  to  the  son  an  express  estate  for 
life.  The  testator  then  intending  that  his  estates  should  go  to  the 
unborn  children  of  his  son  (who  had  no  issue),  and  having  prob- 
ably gathered  from  his  father's  will  (which  he  more  than  once 
refers  to  in  the  course  of  his  own)  the  necessity  of  protecting 
these  contingent  interests,  gives  the  estates,  at  the  decease  of  his 
son,  to  trustees,  their  heirs  and  assigns,  inrtrust,  "  to  preserve  "  — 
[His  Lordship  read  the  words].  Under  this  gift  to  the 
*  872  trustees,  they  must  have  been  intended  to  take  *  more  than 
a  chattel  interest ;  for  they  are  not  merely  to  have  the  es- 
tates until  a  son  of  his  son  attained  twenty-one,  or  a  daughter  of 
his  son  attained  twenty-one  or  married ;  but  they  are  to  preserve 
them  for  all  the  persons  successively  interested,  and  expressly  for 
the  daughters  of  the  testator,  to  whom  the  ultimate  limitation 
is  made,  and  who  seem  to  have  been  always  regarded  by  him 
as  the  proper  persons  to  succeed  to  the  estates  both  of  himself  and 
of  his  father,  in  the  event  of  his  son  leaving  no  issue.  The  words 
in  the  gift  to  the  trustees,  ''  till  twenty-one  or  day  of  marriage, 
and  no  further,"  could  not  therefore  have  been  intended  to  qualify 
the  previous  devise  to  the  trustees  ^^  their  heirs  and  assigns*"  ;  but 
all  that  can  be  meant  by  those  words  (if  any  definite  meaning 
can  be  given  to  them)  is,  that  the  trustees  are  to  keep  the  estates 
for  the  persons  beneficially  interested,  if  sons  till  twenty-one,  and 
if  daughters  till  twenty-one  or  marriage. 

The  next  question  to  be  considered  is,  what  estates  did  the  sons 
and  daughters  of  the  testator's  son  take  under  the  limitation  to 
them?  In  my  opinion,  that  limitation  must  be  construed  to  give 
to  the  first  and  other  sons  of  the  testator's  son  an  estate  in  tail 
general,  with  remainder  to  the  daughters  as  tenants  in  common  in 
tail  general. 

Much  difficulty  has  been  created  in  the  construction  of  the  will 
by  the  power  conferred  upon  the  testator's  son  to  prefer  a  par- 
ticular child  of  his  own,  and  to  exclude  another,  and  by  the  gift, 
by  the  testator  himself,  of  the  estate  to  the  eldest  son  of  such  un- 
deserving son. 

The  powers  thus  given  to  the  testator's  son  seem  to  be  twofold : 
first,  to  enable  him  at  his  pleasure  to  alter  the  order  of  succession 
of  the  sons ;  and  secondly,  without  changing  the  order  of  the  suc- 
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cession  of  the  sons,  to  set  aside  a  son  of  whose  conduct  he 
disapproved,  in  favour  of  *  a  grandson.    I  do  not  think    *  878 
that  the  power  to  disturb  the  order  of  succession  amongst 
the  sons  extended  to  enable  the  testator's  son  to  give  an  estate  in 
fee  to  any  of  his  sons,  although  the  words  are  very  large  —  ''any 
part  or  even  the  whole  of  the  estates  and  property." 

But  these  words  must  be  applied  to  the  quantity,  and  not  to  the 
qualify,  of  the  estates.  I  infer  this  from  the  idea  of  an  entail, 
which  appears  to  pervade -the  whole  scheme  of  the  testator's  dispo- 
sitions ;  from  the  words  in  which  a  similar  power  of  preference  is 
given  to  the  daughters,  which  are, ''  I  give  such  estates  and  prop- 
erty to  them  under  the  same  entail,  limitation,  power  of  preferring 
and  dividing  to  and  between  tlieir  respective  children,  as  before 
given  to  my  son " ;  and  from  the  devise  to  the  daughters,  if  his 
son  should  die  without  issue,  which  almost  necessarily  connects 
itself,  as  explanatory  of  his  intention,  with  a  prior  clause  in  his 
will  relating  to  his  father's  estates,  which  he  requests  his  son  and 
his  issue  never  to  alienate  from  his  daughters  and  their  heirs, 
"  should  his  son  or  his  child  or  children  have  no  issue." 

The  other  power,  of  setting  aside  an  undeserving  son  and  giving 
the  estate  to  the  grandson,  appears  to  amount  to  this  :  if  my  son 
disapproves  of  the  conduct  of  any  son  standing  first  in  the  order 
of  succession,  instead  of  passing  by  his  whole  line  and  preferring 
another  son  and  his  issue,  he  may  entail  the  estate  upon  the  son  of 
the  undeserving  son.  By  the  words,  ''  and  to  the  eldest  son  of 
such  undeserving  grandson  I  leave  and  bequeath  my  landed  prop- 
erty, estates,  and  hereditaments,"  I  do  not  understand  the  testator 
to  mean  that  upon  the  mere  expression  of  disapproval  by  the  tes- 
tator's son  of  the  conduct  of  his  son,  the  will  is  immediately  to 
operate  in  favour  of  the  grandson  ;  but  that  in  the  event  supposed, 
the  testator's  son  is  empowered  to  pass  the  estates  to  the 
*  grandson  without  further  interrupting  the  order  of  sue-  *  874 
cession,  yet  still  preserving  his  power  of  preferring  one  son 
to  another.  This  appears  to  me  to  be  clear,  from  these  words  of 
the  testator :  ''  I  will  therefore  that  the  before-mentioned  estates 
should  in  such  instance  descend  to  my  son's  grandson,  but  still 
subject  to  any  entail  of  the  same  which  my  said  son  may  make." 

Therefore  the  whole  scheme  of  the  limitations  prior  to  the  words 
^  should  my  son  die  without  issue,"  upon  which  the  question  as  to 
the  implication  of  an  estate  tail  to  the  testator's  son  depends,  ap- 
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pears  to  be  as  follows :  To  the  testator's  son  for  life  ;  remainder  to 
trastees  in  fee  in  trust  for  the  first  and  other  sons  of  the  son  in 
tail  general ;  remainder  to  the  daughters  of  the  son  as  tenants  in 
common  in  tail  general,  with  the  ultimate  remainder  to  the  daugh- 
ters of  the  testator,  with  a  power  to  the  testator's  son  to  prefer 
any  of  his  sons,  in  the  order  of  succession  to  the  entail,  or,  with- 
out disturbing  the  order  amongst  the  sons,  to  set  aside  an  onde- 
senring  son,  and  appoint  a  grandson  to  succeed  to  the  entail  to  the 
exclusion  of  his  father. 

If  this  IB  a  correct  Tiew  of  the  limitations  (and  this  is  the  way 
in  which  I  understand  them),  there  is  no  room  left  for  any  impli- 
cation of  an  estate  tail  on  the  testator's  son,  because  all  his  chil- 
dren and  their  issue  who  could  by  any  possibility  be  included  in 
an  estate  tail,  if  implied,  are  already  provided  for.  There  is  noth- 
ing to  be  disposed  of,  between  the  limitations  to  the  children  of  the 
testator's  son  and  their  issue  and  the  gift  over  to  the  testator's 
daughters,  which  requires  the  implication  of  an  estate  to  fill  up  a 
chasm  in  the  >lispositions.  Therefore  the  words  ^'  should  my  son 
die  without  issue  "  can  only  mean  **  in  the  event  of  the  termina- 
tion of  the  prior  limitations,"  which  excludes  the  possibility  of  the 
implication  contended  for  by  the  appellant.  This  is  the 
*  875  conclusion  *  at  which  I  have  arrived  after  much  considera- 
tion of  a  will  of  rather  difficult  construction ;  and  I  am 
therefore  of  opinion  that  the  decree  appealed  firom  ought  to  be 
affirmed. 

Decree  and  ardsr  a^firmedj  and  appeal  diemUeed  with  eo$U. 

Lords'  Journals,  14th  March,  186S. 
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1865.    March  14, 16. 

Jambs  West,  AppdUmt. 
Susannah  Lawdat,  BespanderU. 

Will.     Chnerdl  Description.    Falsa  Demonstratio. 

Where  some  subject  matter  is  devised  as  a  whole,  and  then  words  of  description 
are  added  which  do  not  completelj  exhaust  all  the  particulars  included  in  the 
general  devise,  but  seem  to  limit  and  restrict  it,  the  entirety,  expressly  and 
definitely  given,  shall  not  be  prejudiced  by  the  imperfect  enumeration  of  par- 
ticulars ;  nor  shaU  a  clear  enumeration  of  particulars  be  overruled  by  an  ap- 
parently general  devise. 

A  person  was  possessed  under  one  and  the  same  lease  for  lives  renewable  for 
ever,  of  lands  denonunated  B.,  C,  F.,  and  G.,  all  situated  in  the  county  of 
Kerry.  He  granted  out  the  lands  of  6.  for  lives  with  a  covenant  for  perpetual 
renewal,  reserving  thereout  a  perpetual  fee-farm  rent  Some  years  afler  this 
grant  he  made  his  will,  which  recited  that  he  was  possessed  of  a  lease  for 
lives,  renewable  for  ever,  of  certain  lands  in  the  county  of  Kerry,  *'  which  said 
lands  are  denominated  B.,  C,  and  F.,  all  situated  in  the  parish  of,  &c.  in  the 
county  of  Kerry."  He  directed  that  **  the  aforesaid  lands "  should  be  sold, 
and  after  payment  of  his  debts  be  equally  divided  between  J.  W.  and  S.  L. 
After  giving  several  legacies,  he  made  J.  W.  **  residuary  legatee  of  all  my  real 
and  personal  estate  and  effects  " :  — 

Hddf  reversing  the  decision  of  the  Master  of  the  Rolls  and  the  Lords  Justices  of 
Appeal  in  Ireland,  that  the  estate  of  6.  did  not  pass  under  the  general  devise, 
but  went  to  the  residuary  legatee. 

The  testator,  Saint  John  Mason,  for  many  years  a  resident 
of  Bath,  possessed,  at  the  time  of  making  his  will, 
*  lands  called  West  Clyney,  and  Farranaspig,  and  Bally-  *  876 
downey,  situate  in  the  barony  of  Magonetry,  and  parish  of 
Ahadoe,  in  the  county  of  Kerry,  in  Ireland,  which  he  held  under 
a  lease  for  lives  renewable  for  ever.  He  was  also  possessed  of  an 
annual  perpetual  fee-farm  rent  or  head-rent  issuing  out  of  other 
lands  in  Kerry  called  Groyne. 

All  these  lands  had  originally  come  into  his  possession  under  a 
lease  for  three  lives,  granted  in  October,  1764,  by  Robert  Emmett, 
M.  D.,  to  John  Mason,  his  heirs,  &c.  '^  of  the  towns  and  lands  of 
Ballydowney  with  its  sub-denominations,  and  Farranaspig,  and 
Groyne,  with  the  three  gneeves  of  West  Clyney,  situate,"  Ac.  in 
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Kerry,  at  a  rent  of  78/.  2$.  This  lease  contained  a  covenant  for 
perpetual  renewal  on  payment  of  a  fine  of  6d.  on  each  life.  In 
1840  the  testator  granted  a  lease  for  lives  of  Groyne  to  one  6or- 
ham,  at  a  rent  of  70Z.  per  annum.  This  lease  contained  express 
powers  of  distress  and  reentry ;  and  also  contained  a  covenant  for 
perpetual  renewal  on  payment  of  all  rent  in  arrear,  and  Is.  fine 
on  each  life. 

On  the  16th  March,  1858,  the  testator  made  his  will,  in  which 
there  was  this  devise :  ^^  Being  possessed  of  a  lease,  for  lives,  re- 
newable for  ever,  of  certain  lands  in  the  county  of  Kerry,  in  Ire- 
land, which  said  lands  are  denominated  Ballydowney,  Glyney,  and 
Farranaspig,  all  situate  in  the  parish  of  Ahadoe,  in  the  said  county 

of  Kerry,  &c I  do  therefore  require  that  the  aforesaid 

lands  should,  as  soon  after  my  decease  as  possible,  be  sold  ;  and, 
after  payment  of  my  just  debts,  be  equally  divided  between  the 
said  J.  West  and  Susannah  Lawday,  as  tenants  in  common,  and 
not  as  joint  tenants."  He  then  specified  his  debts,  gave  certain 
legacies,  and  concluded  thus :  '^  And  I  appoint  the  said  J.  West 
residuary  legatee  of  all  my  real  and  personal  estate  and  effects." 
The  testator  died  a  few  days  afterwards.  The  other  lands 
*  377  were  sold  *  and  the  debts  paid,  but  disputes  arose  as  to 
Groyne.  The  appellant,  on  the  24th  July,  1861,  filed  his 
cause  petition  in  the  Court  of  Chancery,  in  Ireland,  in  which  he 
set  forth  the  will,  and  prayed  for  a  declaration  of  the  Court  Uiat 
he  was  entitled  to  Groyne  under  the  residuary  bequest.  An  an- 
swer was  put  in,  and  proceedings  were  thereon  had  before  Master 
Brooke,  who,  on  the  6th  June,  1863,  reported  that  the  petitioner 
West  was  entitled  to  Groyne.  Tlie  case  was  taken  to  the  Master 
of  the  Bolls,  on  appeal ;  and  on  17th  April,  1863,  his  Honour  de- 
clared that  Groyne  passed  under  the  specific  devise ;  and  reversing 
the  Master's  order,  he  made  a  decree  accordingly.^  On  appeal  to 
the  Lords  Justices,  they,  on  the  16th  June,  1863,  affirmed  the 
decree  of  the  Master  of  the  Bolls.^  The  present  appeal  was  then 
brought. 

Mr.  R.  W.  Cole  and  Mr.  Archibald  BobertSy  for  the  appellant.  — 
The  fee-farm  rent  of  Groyne  could  not  pass  under  the  word 
^^  lands,"  and  the  judgment  for  the  respondent  cannot  be  sustained 
unless  the  words  which  specifically  name  the  lands  devised  are 

^  14  Irish  Ch.  N.  S.  209.  <  14  Irish  Gb.  N.  S.  840. 
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struck  oat  of  the  will.  That  cannot  be  done  in  fact,  and  must  not 
be  done  by  implication :  the  very  words  of  the  will  must  be  fol- 
lowed, as  giving  the  best  indication  of  the  wishes  of  the  testator  ; 
Ory  V.  Pearson.^  Groyne,  though  originally  conveyed  to  the  tes- 
tator under  the  same  deed  with  the  rest,  was  not  part  of  ^^  the 
lands  denominated  Ballydowney,  Glyney,  and  Farranaspig."  The 
testator  himself  had  treated  it  differently  from  the  rest,  and  his 
will  must  be  considered  as  having  purposely  applied  different  lan- 
guage to  the  two  sorts  of  property.  He  had  merely  retained 
a  head-rent  out  of  *  Groyne,  having  parted  with  the  estate  *  378 
on  a  lease  for  lives,  with  a  covenant  for  perpetual  renewal 
at  a  nominal  fine,  and  that  rent  would  not  have  gone  to  the  same 
person  as  the  lands  ;  Jenison  v.  Lexington.^  The  fee  of  the  land 
was  not  in  the  testator,  but  in  Gorham.  There  is  no  latent  ambi- 
guity in  this  will,  so  as  to  give  rise  for  any  necessity  for  consider- 
ing the  applicability  of  the  doctrine  of  faha  demonstratio  in  •Ba- 
con's Maxims,*  as  in  Doe  v.  hjjford^  and  MorreU  v.  Fisher;^ 
though  in  each  of  these  cases  it  is  observable  that  the  description 
given  in  the  will. was  strictly  applied,  and  was  not  by  implication 
extended  to  any  thing  else.  So  it  was  again  in  Webber  v.  Stanley.^ 
Here  ^'  the  aforesaid  lands "  could  only  mean  those  previously 
mentioned,  and  the  testator  had  mentioned  none  but  these  three 
denominations,  which  he  had  not  described  in  vague  and  general 
terms,  but  had  specified  by  name.  The  description  being  suffi- 
cient, Boe  d.  Corwlly  v.  Vernon  ^  applies,  that  where  the  grant  of  a 
particular  thing  is  once  sufficiently  ascertained,  the  addition  of 
matter  mistaken  or  false  will  not  frustrate  it.  Doe  v.  BeU  ^  is  to 
the  same  effect,  and  wherever  subsequent  words  have  been  suffered 
to  affect  a  previous  devise,  it  has  been  where  that  devise  was  in  it- 
self insufficient  from  vagueness,  and  left  something  in  doubt ;  that 
IB  not  the  case  here. 

Mr,  Ghreene  and  Mr.  R.  W.  Osborne  (of  the  Irish  bar),  for  the 
respondent.  —  In  this  case  evidence  of  the  condition  of  things  at 
the  death  of  the  testator  was  admissible,  to  explain  what 
*  were  his  real  intentions,  and  that  evidence  would  show    *  879 
either  that  Groyne  was  a  sub-denomination  of  Ballydowney 

^  6  R  L.  Gas.  61.  M  M.  &  S.  550.  '  5  East,  51. 

•  1  P.  Wins.  555.  •  4  Exch.  591.  •  8  T.  R.  579. 

'  Beg.  ziiL  •  16  C.  B.  N.  S.  698. 
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or  was  80  considered  by  the  testator,  and  therefore  passed  under 
the  general  devise  in  his  will ;  Doe  d.  Beach  v.  Jersey.^  There  is 
not  here  a  complete,  perfect,  and  unequiyocal  description  of  the 
whole  property  held  by  the  testator  under  the  lease  renewable  for 
ever ;  he  only  describes  part  of  it.  It  being  admitted  that  Groyne 
is  held  under  that  very  lease,  just  as  much  as  are  the  other  three 
denominations,  there  is  not  in  the  will-  any  apportionment  of  the 
head-rent  away  from  the  rest,  nor  is  there  any  separatibn  of  Groyne 
from  the  other  property.  The  will  clearly  points  to  the  whole  of 
the  property  held  by  the  testator  under  the  lease  as  subject  to  his 
debts,  and  there  is  not  any  exception  of  Groyne  from  that  liability. 
Groyne  therefore  was  equally  affected  with  the  rest,  many  of  these 
debts  being  incurred  subsequent  to  the  grant  of  the  fee-farm  lease 
to  Gorham.  Finally,  the  will  itself  shows  an  equal  motive  to 
favour  the  appellant  and  the  respondent.  So  far,  therefore,  there 
is  no  reason  for  saying  that  Groyne  was  not  intended  to  pass. 

As  to  the  first  point,  Slingsby  v.  Orainger  ^  was  referred  to  in 
the  Court  below ;  but  there  one  description  of  the  property  contra- 
dicted the  other:  here  the  description  of  the  property  as  held 
under  a  certain  lease  is  complete,  and  there  was  no  word  of  de- 
scription such  as  existed  there,  to  raise  a  doubt  whether  the  whole 
was  included.  The  will  is  not  some  of  my  lands,  but  all  my  lands, 
in  the  lease.  [Lord  Wensletdale.  —  But  the  lands  are  not  mere- 
ly referred  to,  but  named.  Can  any  other  pass  but  those 
*  880  which  are  so  named  ?  The  Lord  Chancellor.  —  *  Sup- 
pose J  had  one  lease  of  six  houses,  three  in  Grosvenor 
Square  and  three  in  Belgrave  Square,  and  I  devised  *^  all  my  houses 
in  such  lease,"  and  then  named  the  three  houses  in  Berkeley 
Square,  would  all  the  six  pass  ?]  Under  certain  circumstances 
they  would.  Here  there  is  a  clear  statement  of  the  subject  matter 
of  the  devise  in  two  lines  of  the  will,  and  that  cannot  be  rendered 
obscure  or  doubtful  by  any  unmeaning  words  which  follow.  JRoe 
T.  Vernon  '  is  an  authority  for  the  respondent ;  it  shows  that  a  mis- 
taken or  false  allegation  will  not  affect  a  previously  plain  descrip- 
tion. Here  the  description  was  plain  —  all  the  lands  that  the  tes- 
tator held  under  lease  in  Kerry  —  all  which,  too,  he  made  subject 
to  his  debts.  The  two  branches  of  the  sentence  must  be  read  to- 
gether.   In  the  Viears  Choral  of  Litchfield  v.  Ayree^^  there  was  a 

M  B.  &  Aid.  550,  8  B.  &  C.  S70.  '  5  East,  51. 

■  7  H.  L.  Cas.  278.  *  W.  Jones,  485. 
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devise  of  all  the  appropriate  tithes  in  a  certain  parish,  lately  in  the 
occupation  of  one  Margaret  Peto.  All  the  tithes  belonging  to  the 
rectory  of  that  parish  passed,  though  only  part  of  them  had  been 
in  her  occupation.  Can  the  words  relied  on  by  the  other  side  be 
treated  as  forming  part  of  the  original  description  of  the  gift ;  or 
are  they  mere  superadded  words,  without  meaning  and  effect  ? 
Even  in  matters  of  purchase  and  sale,  the  chief  description  would 
be  adhered  to,  'though  a  mistake  might  be  committed  in  another 
part  of  the  conveyance ;  UeweUyn  v.  Jersey}  [Lord  Wenslet- 
DALE.  —  That  was  a  clear  case  of  faUa  demonstratio.']  In  HiarrUan 
V.  Hyde^  there  was  no  mention  of  an  old  enclosure,  but  it  was 
held  part  of  the  estate  devised,  because  there  was  a  general  de- 
scription which  would  include  it.  So  here  Groyne,  though  not 
actually  mentioned,  plainly  comes  within  the  general 
*  description  of  the  lands  held  by  lease  on  perpetual  renewal  *  881 
in  Kerry.  To  exclude  it  is  to  make  a  severance  of  one  part 
of  the  estate  from  the  rest :  Stanley  v.  Stanley  '  is  in  point ;  TFei- 
her  y.  Stanley^  was  on  another  will,  and  is  not  in  point,  for  there 
the  words  did  actually  limit  the  description  to  the  county  of  Hants, 
and  there  was  no  ground  given  by  any  expression  in  the  will  to 
show  that  all  the  lands  were  included.  Biit  in  Marshall  v.  Sojh 
iinsj^  the  devise  being  of  lands  in  a  parish,  though  followed  by 
*'  now  in  the  occupation  of,"  these  words  were  rejected  as  restrict- 
ing the  general  devise,  and  lands  not  in  such  occupation  were  held 
to  pass. 

The  testator  here  had  a  devisable  estate  in. Groyne.  He  was  en- 
titled to  rent  as  in  an  ordinary  tenancy  from  year  to  year ;  he  had 
reserved  a  right  of  re-entering  and  repossession  on  nonpayment  of 
rent,  and  Gorham's  interest  was,  therefore,  merely  a  tenant's  in- 
terest under  the  testator. 

16r.  Cbfe  replied. 

The  Lord  Ghancellob  (Lord  Westburt). — My  Lords,  this 
case  undoubtedly,  bringing  as  it  does  before  your  Lordships  the 
concurrent  opinion  of  two  Courts  of  Justice  below,  namely,  first 
of  the  Master  of  the  Bolls,  and  then  of  the  Court  of  Appeal,  de- 
serves your  Lordships'  careful  consideration;  but  the  elaborate 

Ml  M.  &  W.  ISS.  *  2  JoliDS.  &  a  491.  •  16  £«!,  509. 

'  4  H.  &  N.  SOS.  M6  C.  B.  N.  8.  «9S. 
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arguments  which  he  have  heard,  and  the  time  which  has  been  oc- 
cupied, and  properly  occupied,  by  counsel,  extending  as  it  has  done 
during  part  of  two  days,  has  given  your  Lordships  the  opportunity 
of  becoming  thoroughly  conversant  with  the  case,  and  of  commu- 
nicating with  each  other  upon  the  subject.    I  think,  there- 

*  382    fore,  that  we  are  *  in  a  condition  to  come  to  the  determina- 

tion of  the  matter  in  a  satisfactory  manner  at  once.  I  must 
confess  that  I  cannot  for  myself  feel  any  great  difficulty  upon  the 
subject. 

I  desire  first  of  all  to  observe  with  care  what  are  the  words  of 
the  gift.  The  words  of  the  gift,  which  follows  an  introductory 
preface  or  statement  made  by  the  testator  are  —  [His  Lordship 
read  them]. 

It  is  material  to  remark  that  the  words  are  not  "  the  aforesaid 
leasehold,"  or  "  the  aforesaid  leasehold  lands,"  but  they  are  "  the 
aforesaid  lands " ;  a  phrase  which  cannot  be  distinguished  from 
the  phrase  "  the  lands  hereinbefore  mentioned,"  or  "  the  lands 
hereinbefore  described."  The  form,  therefore,  of  the  expres- 
sion throws  us  back  on  the  antecedent  part  of  the  will,  to  gather 
from  that  what  are  the  lands  which  had  been  mentioned  or  de- 
scribed. 

The  testator  tells  us,  in  the  first  place,  that  "  being  possessed  of 
a  lease  for  lives  renewable  for  ever  of  certain  lands  in  the  county 
of  Kerry,  Ac."  Those  words  certainly  are  not  descriptive  of  any 
lands.  He  says  '^  certain  lands,"  that  is,  some  lands  in  the  county 
of  Kerry,  "  which  ss^id  lands  are  denominated."  Now,  my  Lords, 
I  cannot  understand  where  can  be  the  difficulty.  "  Which  said 
lands  are  "  —  what  lands  ?  Why,  they  are  "  certain  lands  "  — 
which  words  are  merely  words  of  reference  to  a  thing  unknown 
and  not  described ;  but  the  generality  and  the  want  of  precision 
in  that  form  of  expression  are  supplied  by  the  words  that  follow, 
and  which  plainly  mean  to  substitute  a  definite  and  precise  state- 
ment for  an  antecedent  generality.  Accordingly,  therefore,  in  a 
manner  perfectly  in  conformity  with  the  idioms  of  the  English 
language,  he  goes  on  to  specify  what  are  the  "  certain  lands  "  to 
which  he  has  referred  ;  and,  using  the  relative  which  refers  to  the 
"  certain  lands,"  he  tells  you  the  "  said  lands  "  are  *'  de- 

*  888    nominated  "  ;  and  he  gives  certain  *  names,  being  the  de- 

nominations of  the  lands  intended  to  be  devised ;  and  by 
reference  to  which  names  we  satisfy  the  expression  "  aforesaid," 
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contained  in  the  description  subsequent  to  the  devise,  namely, 
^'  the  aforesaid  lands." 

It  would  have  seemed  «to  me  to  require  no  ordinary  ingenuity  to 
find  a  difficulty  or  an  obscurity  in  such  a  simple  form  of  expres- 
sion ;  for  unquestionably,  if  I  had  been  asked  what  are  the  '^  cer- 
tain lands  in  Kerry/'  I  should  have  said,  ^^  The  testator  answers 
for  himself ;  —  ^  the  lands  which  are  denominated  Ballydowney, 
Clyney,  and  Farranaspig.'  "  Then  he  goes  on  to  tell  you  where 
they  are  situate,  namely,  in  the  parish  of  Ahadoe.  These  words, 
therefore,  are  the  unfolding,  the  explanation,  of  the  general  ex- 
pression, ^*'  certain  lands  in  the  county  of  Kerry." 

That  being  the  state  of  the  case,  and  that  being  the  plain  and 
obvious  meaning  of  the  words,  it  is  by  the  ingenuity  of  counsel  that 
we  have  been  involved  in  this  kind  of  difficulty ;  that  these  words, 
^'  which  said  lands  are  denominated  "  so  and  so,  are  altogether  er- 
roneous, and  that  the  testator  used  them  under  a  mistake.  And 
accordingly  they  desire  your  Lordships  to  regard  these  words  as 
coming  under  the  ordinary  maxim  of  faisa  demansfratio  (that  be- 
ing the  sort  of  technical  reference  to  the  rule  that  is  referred  to), 
and  they  desire  your  Lordships  to  accept  the  words  as  an  imperfect 
enumeration  of  the  lands  that  were  intended  to  be  described.  -It 
would  be  impossible  to  do  so  without  violating  a  cardinal  principle 
of  language,  and  saying  that  when  words,  according  to  their  ordi- 
nary and  grammatical  and  obvious  and  natural  sense  and  meaning, 
have  a  clear  and  unambiguous  interpretation,  that  meaning  ought 
to  be  done  away  with  in  order  to  substitute  for  it  another  mean- 
ing. 

*  It  is  altogether  a  mistake  to  suppose  that  the  language  *  384 
of  this  will  is  capable  of  being  brought  within  the  range  of 
that  maxim.  That  maxim  to  which  I  refer  is  applicable  to  a  case 
where  some  subject  matter  is  devised  as  a  whole  under  a  denomi- 
nation which  is  applicable  to  the  entire  land,  and  then  the  words 
of  description  that  include  and  denote  the  entire  subject  matter  are 
followed  by  words  which  are  added  on  the  principle  of  enumera- 
tion, but  do  not  completely  enumerate  and  exhaust  all  the  particu- 
lars which  are  comprehended  and  included  within  the  antecedent, 
universal,  or  generic  denomination.  Then  the  ordinary  principle 
and  rule  of  law,  which  is  perfectly  consistent  with  common  sense 
and  reason,  is  this :  that  the  entirety  which  has  been  expressly 
and  definitely  given  shall  not  be  prejudiced  by  an  imperfect  and 
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inaccurate  enumeration  of  the  particulars  of  the  specific  gift. 
And,  therefore,  to  bring  the  case  at  the  bar  in  all  its  bearings  at 
all  within  the  rule  which  has  been  applied  in  the  cases  to  which  I 
have  referred,  your  Lordships  ought  to  have  had  something  like 
these  expressions,  *^  being  possessed  of  certain  leasehold  lands," 
or,  ^^  being  possessed  of  a  lease  in  the  county  of  Kerry,  consist- 
ing of"  so  and  so,  *^  I  devise  the  said  lease."  And  if  there  had 
been  a  devise  of  the  lease  as  an  entirety,  it  is  possible  that  the 
generality  of  that  description  might  not  have  been  derogated  from 
by  an  imperfect  enumeration  of  the  particulars  included  jn  the 
lease,  and  falling  under  that  generality.  But  there  is  nothing  of 
the  kind  here ;  for,  as  I  have  already  observed,  with  a  view  to  an- 
ticipate the  argument,  the  words  of  the  gift  cover  and  include  only 
such  lands  as  are  antecedently  mentioned,  and  no  lands  are  ante- 
cedentljr  mentioned  or  described  except  those  of  Ballydowney, 
Glyney,  and  Farranaspig. 

Some  aid  was  attempted  to  be  derived  in  argument  by 
*  885  *  the  counsel,  from  the  fact  that  the  testator  referred  to  tbe 
debts,  and  the  argument  attempted  to  be  put  forward  was, 
that  there  were  debts  that  affected  these  particular  lands,  and  af- 
fected also  another  estate  called  Groyne ;  and  it  is  attempted  to  be 
said  that  inasmuch  as  he  alluded  to  debts  only  '^  affecting  the  said 
lands,"  he  meant  by  ^^  the  said  lands,"  all  the  lands  subject  to  these 
debts ;  and  that  therefore  all  the  lands  must  be  taken  to  be  de- 
vised. But,  my  Lords,  it  would  be  impossible  to  accept  that  as  a 
rule  of  interpretation,  seeing  that  the  things  described  and  the 
things  given  are  affected  by  the  debts.  Therefore,  the  words, 
^^  debts  affecting  the  said  lands,"  are  truly  answered  by  finding, 
that  these  three  lands  are  charged  with  the  debts. 

My  Lords,  an  attempt  was  made,  and  I  think  upon  very  insuf- 
ficient grounds,  to  contend  that  the  words  "  Ballydowney  lands " 
in  this  enumeration  of  lands,  were  uded  in  a  general  sense,  and 
not  in  a  specific  sense.  There  was  an  attempt  made  at  the  bar  to 
show  that  Ballydowney  proper  did  include  dl  the  other  descrip- 
tions ;  but  it  is  equally  true  that  Ballydowney  is  the  proper  name 
and  denomination  of  a  specific  estate.  Thexi  it  is  perfectly  clear 
from  the  language  used  by  the  testator,  that  Ballydowney  here  be- 
ing associated  with  Glyney  and  Farranaspig,  is  used  in  the  sense 
of  Ballydowney  proper,  and  not  as  a  generaJ  denomination  includ- 
ing something  else.    That  is  corroborated  by  the  only  document 
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that  can  be  used  bj  waj  of  eyidence,  namely,  the  affidavit  of  the 
judgment  creditors  on  entering  up  their  judgments  ;  from  which 
it  is  perfectly  clear  that  there  were  four  separate  and  distinct- es- 
tates, of  which  Ballydowney  was  one,  the  others  being  those  of  a 
specific  denomination,  Clyney  and  Farranaspig. 

The  question  is,  therefore,  whether  the  testator  had  a 
•  pecuniary  or  other  interest  (if  interest  it  can  be  called)  in  *  886 
the  estate  called  Groyne.  It  appears  that,  in  the  year  1840, 
he  had  made  a  grant  of  that  estate,  which,  so  far  as  I  am  able  to 
apply  the  Irish  law  applicable  to  it,  appears  to  me  to  have  divested 
him  of  all  possibility  of  interest  in  the  land,  and  to  have  left  him 
only  the  owner  of  a  rent  charge  or  rent  seek  issuing  out  of  those 
lands.  Therefore,  strictly  speaking,  he  could  not  be  said  to  be 
possessed  of  Groyne  at  the  time  of  making  the  lease.  The  utmost 
that  he  could  be  said  to  bo  possessed  of  was  the  possibility  of  an 
interest  in  it. 

But,  my  Lords,  I  think  it  is  unnecessary  for  you  to  found  your 
judgment  at  all  upon  the  peculiar  tenancy  or  right  or  interest 
which  the  testator  had  in  it  at  the  time  of  the  devise.  If  he  had 
not  made  the  grant  of  1840, 1  should  have  humbly  recommended 
your  Lordships  to  have  arrived  at  the  same  conclusion,  namely, 
that  the  three  specific  estates  which  are  described  by  their  proper 
names  here,  pass  under  the  words  '^  the  aforesaid  lands,"  and  that 
that  is  the  full  extent  of  the  gift  made  by  the  will. 

I  therefore  humbly  submit  to  your  Lordships  that  the  orders  of 
the  Court  below,  both  of  the  Court  of  Appeal  and  of  the  Master 
of  the  Rolls,  be  reversed.  If  any  costs  or  deposit  have  been  paid 
under  those  orders,  they  must  be  returned  to  the  appellant.  Then, 
my  Lords,  I  would  add  to  that  order  of  reversal  a  declaration, 
that  under  the  devise  made  by  the  testator  of  ^^  the  aforesaid 
lands,"  the  lands  of  Groyne,  or  his  interest  therein,  did  not  pass  ; 
and  with  that  declaration  remit  the  cause  for  further  considera- 
tion to  the  Court  below. 

Lord  Cranworth.  —  My  Lords,  my  noble  and  learned 
friend  has  so  very  *clearly  and  distinctly  stated  the  grounds    *  887* 
upon  which  he  dissents  from  the  judgments  of  the  Court 
below,  that,  concurring  as  I  do  entirely  in  those  views  so  expressed, 
I  hardly  think  it  necessary  to  add  a  single  word.     I  will  just  make 
a  suggestion  which  I  hinted  at  in  the  course  of  the  argument.    Sup- 
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posmg  the  testator,  instead  of  enumerating  three  out  of  the  four 
lands,  had  onlj  enumerated  one,  could  it  have  possibly  been  ar- 
gued that  all  the  other  three  were  intended  to  be  included  ?  Again, 
read  the  passage  at  the  beginning  of  the  will  without  the  words 
^'  which  said  lands  are."  Bead  it  thus,  "  being  possessed  of  a 
lease  for  lives  renewable  for  ever  of  certain  lands  in  the  county  of 
Kerry  in  Ireland,  denominated  Ballydowney,  Glyney,  and  Farra- 
naspig,"  and  afterwards,  ^^  I  give  all  the  aforesaid  lands."  Gould 
anybody  have  doubted  that  nothing  would  have  passed  except 
those  lands  ?  If  so,  it  is  a  refinement  indeed  to  contend  that  the 
putting  in  ^^  which  said  lands  are  "  makes  any  possible  difference. 
'^  Which  said  lands  are  "  ;  what  lands  ?  "  Certain  lands  in  the 
county  of  Kerry."  What  lands  ?  Because  "  certain  "  they  are 
not  till  you  have  made  them  certain.  Then,  coupling  it  with  the 
rest,  it  is  seen  that  they  are  those  three  parcels  of  lands  and 
those  alone. 

My  Lords,  it  appears  to  me  to  be  perfectly  clear  (and  I  must 
own  that  I  think  there  is  great  weight  in  the  last  observation  of 
my  noble  and  learned  friend),  that  it  is  a  strain  upon  language  to 
call  the  Groyne  lands,  lands  of  which  he  was  possessed.  Perhaps 
in  point  of  law,  in  one  sense,  it  might  be  said  that  he  was  pos- 
sessed of  them  ;  but  popularly  he  was  not  possessed  of  them.  He 
had  an  interest  in  the  shape  of  a  rent  charge  of  70Z.  a  year  issuing 
out  of  them.    I  do  not  go  into  the  question  of  whether  in  point  of 

law  that  would  have  passed  it  or  not :  but  if  you  at  all  step 
*  888    out  of  the  words  of  the  will  and  speculate  *  upon  what  he 

meant,  I  do  not  think  he  did  mean  to  include  them. 

Lord  Wensletdale.  —  My  Lords,  I  am  entirely  of  the  same 
opinion  with  my  noble  and  learned  friends  who  have  preceded  me. 
I  cannot  help  thinking  that  these  difficulties  would  not  have  arisen 
if  the  Irish  Courts  would  have  attended  to  what  their  duty  is  in 
the  construction  of  all  wills,  not  to  speculate  upon  the  meaning  of 
the  words  used  by  the  testator,  which  lets  in  the  consideration 
what  he  intended  to  have  done ;  but  to  recollect  strictly  that  their 
duty  is  to  look  at  the  words  of  the  will  and  see  what  the  words  of 
the  will  mean :  a  duty  which  has  been  pointed  out  before  in  an 
admirable  work  of  Sir  James  Wigram,  a  work  very  well  worthy  of 
the  attention  and  study  of  every  student  of  the  law.  The  duty  of 
the  Judges  is  to  ascertain  the  meaning  of  the  words  of  the  will. 
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*  And  if  we  do  look  at  the  will  fairly,  I  do  not  think  there  is  any 
difficulty  in  construing  it  to  be,  not  a  devise  of  all  the  lands  in- 
cluded in  the  first  lease,  but  a  devise  of  particular  lands,  which 
he  correctly  says  are  included  in  that  lease.  That  is  all  that  by 
the  words  of  the  will  he  can  be  construed  to  mean.  Therefore, 
my  Lords,  after  all  the  consideration  I  have  been  able  to  bestow 
upon  the  case,  I  think  that  it  does  not  admit  of  the  least  doubt 
that 'it  must  be.  confined  to  what  passes  under  the  description  of 
the  lands  Ballydowney,  Clyney,  and  Farranaspig.  There  is  not  a 
word  in  the  will  which  extends  beyond  them.  Therefore,  in  the 
result  I  entirely  agree  with  my  noble  and  learned  friends  that  the 
judgment  of  the  Court  below  must  be  reversed. 

It  was  ordered,  that  the  order  of  the  Master  of  the  Rolls 
in  Ireland,  of  the  17th  of  April,  1863,  and  the  said  *  decree  *  889 
or  order  of  the  Court  of  Appeal  in  Chancery  in  Ireland,  on 
the  16th  of  June,  1863,  be  reversed  ;  and  that  the  order  of  Master 
Brooke,  of  the  6th  of  January,  1863,  made  on  the  cause  petition 
to  him  referred,  and  in  the  proceedings  mentioned,  be  and  the 
same  is  hereby  affirmed ;  and  it  is  further  ordered,  that  if  any 
costs  shall  have  been  paid  under  the  order  of  the  17th  of  April,  1863, 
or  the  decree  of  the  16th  of  June,  1863,  by  the  appellant  to  the 
respondent,  they  should  be  returned  to  the  said  appellant ;  and  it 
was  declared,  that  under  the  devise  made  by  the  testator  of  ^^  the 
aforesaid  lands,"  in  the  proceedings  mentioned,  the  lands  of 
Groyne,  or  his  interest  therein,  did  not  pass ;  and  with  this  decla- 
ration, the  cause  was  remitted  back  to  the  Court  of  Chancery  in 
Ireland. 

Lords'  Journals,  16th  March,  1865. 
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BOWES  V.  HOPE  LIFE  INSURANCE  CO. 
1865.    March  28, 30.    -J 

Bowes,  Appellant. 

The  Directors,  &c.  of  The  Hope  Life  Insurance  and  Guar- 
anty Company,  Respondents. 

Winding-up  Acts.  10  ^  11  Vict.  c.  78.  19  ^  20  Vict.  e.  47. 
25  ^  26  Vict.  c.  89.  Creditor.  Assignee  of  a  Judgment. 
Practice  when  Judgment  impeached. 

The  8th  part  of  the  *<  Companies  Act,  1862  "  (25  &  26  Yict  c.  89)  inclades  and 
applies  to  all  companies  which  had  been  registered  other  than  (as  well  as) 
companies  registered  under  that  Act  itself.  "  Registered  companies "  there 
means  registered  under  that  Act  itself;  '* unregistered  companies ''  all  Uiose 
which  had  been  registered  under  other  Acts  antecedently  to  its  pasnog. 
Therefore,  an  insurance  companj  which  was  formed  in  1852,  and  registered 
under  the  Act  of  1844  (7  &  8  Vict  c.  110),  and  which  ceased  to  carrjr  on 
business  in  1855,  was  held  to  be  capable  of  being  made  the  subject  of  a  wind- 
ing-up order  under  the  25  &  26  Vict.  c.  89. 

*  890  Ordinarily  speaking,  it  is  not  under  the  provisions  of  the  25  &  26  'Vict 
c.  89,  §  199,  a  discretionary  matter  with  the  Court,  when  a  debt,  doe 
by  a  registered  company,  has  been  established  and  remains  unsatisfied,  to  re> 
fase  to  the  creditor  an  order  for  winding  up  the  company. 

But  (per  Lord  Cranworth)  it  is  possible  that  a  case  might  occur  in  which  the 
Court  could  refuse  such  an  order. 

H.,  an  insurance  company,  registered  under  the  **  Joint  Stock  Companies  Act, 
1844,"  granted  a  policy  on  a  life.  H.  transferred  its  business  and  its  liabilities 
to  another  company,  M.  The  life  fell ;  an  action  was  brought  against  the  H. 
Company.  Several  pleas  were  pleaded :  a  director  and  agent  of  the  M.  Com- 
pany entered  into  a  negotiation  with  the  plaintiff  and  got  the  policy  transferred 
to  himself;  the  pleas  were  then  withdrawn,  and  judgment  entered  against  the 
H.  Company.  The  director  then  assigned  the  policy  and  judgment  to  B.  as 
trustee  for  another  person.  Execution  was  issued,  and  a  return  ofmtUa  hona 
made.  B.  then  presented  a  petition  for  a  winding-up  order  against  the  H. 
Company.  The  Master  of  the  Rolls  granted  the  order.  The  Lords  Jostioes 
offered  to  B.  the  opportunity  of  going  into  evidence  in  support  of  his  claim, 
which  was  alleged  by  the  H.  Company  to  be  collusive;  bat  he  refused  to  do  so, 
insisting  that  that  company  could  not  impeach  it  except  by  filing  a  bill  to  stay 
the  judgment  On  this  refusal  the  Lords  Justices  dischai^ed  the  order  of  the 
Master  of  the  Rolls :  — 

Heldf  that  the  order  of  the  Master  of  the  Rolls  could  not  be  sustained,  the  H. 
Company  being  entitled  to  file  a  bill  to  impeach  the  judgment  But  the 
petitioner  was  not  bound,  as  a  preliminary  to  his  right  to  the  order,  to  go  into 
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further  eridenoe  in  rapport  of  his  claim,  for,  there  being  a  judgment  in  his 
favour,  the  burden  of  impeaching  it  lay  on  the  company.  The  order  of  the 
Lords  Justices  was  therefore  reversed,  and  the  petition  was  ordered  to  stand 
over  until  a  fixed  day,  on  the  respondents  undertaking  to  file  a  bill  to  impeach 
the  judgment 
The  costs  of  the  appeals  to  the  Lords  Justices  and  to  the  House  were  ordered  to 
be  costs  in  the  cause. 

This  was  an  appeal  against  a  decision  of  the  Lords  Justices, 
overruling  a  previous  decision  of  the  Master  of  the  Bolls. 

The  "  Hope  Mutual  Life  "  Assurance  Society  was,  on  the  20th 
April,  1852,  duly  registered  under  the  7  &  8  Vict.  c.  110. 
The  capital  (100,000/.)  was  divided  into  *  ten  thousand  *  391 
shares  of  lOZ.  each.  The  sum  of  11.  alone  was  called  up. 
The  society  at  once  commenced  business  and  granted  several  life 
policies.  On  the  5th  February,  1855,  Hermann  Galles  effected  an 
insurance  for  lOOOZ.  on  his  own  life.  It  was  one  of  the*  conditions 
of  the  policies  effected  by  the  company,  that  the  funds  of  the  com- 
pany should  alone  be  liable,  and  that  individual  shareholders 
should  be  exempted  from  all  personal  responsibility.  In  August, 
1855,  the  Hope  Company  transferred  its  business  and  effects  to  the 
Mitre  Life  Assurance  Company,  and  the  Mitre  Company,  taking 
possession  of  the  property  of  the  Hope  Company,  adopted  its  ex- 
isting policies  and  undertook  to  indemnify  it  against  all  its  liabili- 
ties. This  policy  and  three  small  annuities  constituted  these  lia- 
bilities. Hermann  Oalles  died  on  or  before  February,  1856,  and 
in  the  course  of  that  year  a  claim  was  made  against  the  Hope 
Company  in  respect  of  his  policy.  The  matter  was  discussed  in 
letters  between  Messrs.  Cotterell  the  solicitors  for  the  claimant, 
and  the  officers  of  the  Mitre  Company.  In  May,  1857,  adminis- 
tration of  the  effects  of  Hermann  Oalles  was  granted  to  John 
Gaspard  Schlappfer,  who  in  July,  1857,  brought,  in  the  Queen's 
Bench,  an  action  on  the  policy,  against  the  Hope  Company. 
There  were  several  pleas  put  on  the  record  on  the  part  of  the  com- 
pany. Ferdinand  Philip  F.  Strousberg  was  at  that  time  a  direc- 
tor, and  the  agent  and  manager  of  the  Mitre  Company,  and  he 
entered  into  a  negotiation  with  Schlappfer's  attorney,  the  result  of 
which  was  an  agreement,  dated  llth  February,  1858,  by  which,  in 
consideration  of  the  sum  of  700Z.,  Schlappfer  was  to  assign  the 
policy  and  the  judgment  thereon  to  Strousberg.  The  pleas  which 
had  been  entered  to  the  action  were  in  consequence  withdrawn. 
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and  judgment  was  signed,  by  default  as  against  the  Hope  Com- 
panj,  for  1201{.  10«.  debt  aiid  costs. 

*  392       *  The  policy  and  judgment  were  assigned  to  Stroosberg 

by  d^ed  dated  12th  August,  1858,  the  deed  stating  the  con- 
sideration as  TOO/,  duly  paid.  In  December,  1858,  a  summons 
was  obtained  against  certain  shareholders  of  the  former  Hope 
Company  to  show  cause  why  execution  should  not  be  issued 
against  them  on  this  judgment,  under  tlie  66th  and  68th  sections 
of  the  7^8  Yict.  c.  110,  which  summons  was  dismissed  with 
costs. 

In  November,  1860,  the  Mitre  Company  was  ordered  to  be 
wound  up.  On  the  12th  January,  1861,  a  deed  was  executed  be- 
tween Strousberg  and  John  Bowes,  which  declared  the  payment 
by  the  latter  to  the  former  of  1320/.,  in  consideration  of  which 
Strousberg  assigned  to  Bowes  the  policy  and  the  judgment.  Exe- 
cution was  issued  thereon,  and  nuUa  bona  returned.  On  the  25th 
February,  1862,  a  writ  of  set  fa.  was  issued  by  Bowes  against 
William  White,  a  shareholder  and  director  of  the  Hope  Company, 
to  revive  the  judgment.  White  pleaded  that  he  was  not  a  share- 
holder ;  that  the  judgment  had  been  satisfied ;  that  it  was  obtained 
by  fraud  between  Strousberg  and  Schlappfer,  and  that  it  had  been 
obtained  in  an  action  upon  a  policy  by  the  terms  of  which  the 
funds  of  the  society  and  not  the  individual  shareholders  were  to 
be  liable.    This  action  had  not  since  been  proceeded  with. 

On  the  5th  February,  1863,  Bowes  presented  his  petition  to  the 
Master  of  the  Bolls,  setting  forth  the  policy  and  judgment,  and 
praying  that  the  Hope  Company  might  be  directed  to  be  wound 
up.  On  the  21st  February,  1863,  his  Honour  made  an  order  to 
that  effect.  On  appeal  to  the  Lords  Justices,  an  opportunity  was 
offered  to  Bowes  to  go  into  evidence  as  to  the  debt,  which  was 
alleged  by  the  Hope  Company  to  have  been  eoUusively  obtained ; 
this  he  declined  to  do,  and  insisted  that  the  Hope  Company, 
if  it  disputed  his  claim,  was  bound  to  file  a  biU  to  impeach 

*  393    *  it,  but  that  as  matters  then  stood  he  was  entitled  to  main- 

tain the  winding-up  order.    The  Lords  Justices,  on  the  19th 
March,  1863,  discharged  the  or^er  of  the  Master  of  the  Bolls,  with 
costs.^ 
The  present  appeal  was  then  brought. 

M  N.  R.  642. 
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Mr.  Sdwyn  and  Mr,  Orachnall^  for  the  appellant.  —  It  is  not  a 
matter  of  discretion,  in  a  case  like  the  present,  for  a  Court  to  grant 
or  iiefuse  a  winding-up  order.     Where  a  debt  exists  which  is  not 
satisfied,  it  is  the  duty  of  the  Court  to  grant  the  order  for  winding 
up.    The  25  &  26  Vict.  c.  89,  §  199,  gives  the  Court  power  to 
make  a  winding-up  order,  and  the  true  construction  of  that  sec- 
tion is,  that  when  the  circumstances  there  mentioned  exist,  the 
company  shall  be  wound  up.    The  word  ^'  may  "  in  that  section 
describes  the  power  of  the  Court,  but  does  not  refer  to  any  discre- 
tionary exercise  of  that  power ;   it  simply  announces  what  the 
Court  is  to  do  under  certain  circumstances.    It  is  the  same  as  if 
"  shall "  had  been  used.     Dwarris  on  Statutes  ;  ^  The  King  v.  Bar^ 
hw;^  Maedovgdll  y.  Paterson.^    It  was  no  answer  to  such  an  ap- 
plication as  this,  made  on  the  part  of  a  creditor  of  the  company,  a 
creditor  whose  claim  was  established  by  a  judgment,  to  set  up  a 
doubt  of  the  validity  of  that  claim.     If  its  validity  was  really  in- 
tended to  be  impeached,  the  party  impeaching  it  was  bound  to  file 
a  bill,  and  without  that  being  done,  the  claim  must  be  taken  to  be 
good.    A  judgment  cannot  be  impeached  on  a  mere  sur- 
mise.   In  Scott  V.  Colbum^^  bills  of  exchange  *  had  been    *  394 
given  by  the  directors  of  a  company,  who,  by  the  terms 
of  the  company's  deed  of  settlement,  had  an  authority  to  give 
them ;  and  the  same  director  executed  a  mortgage  under  the  seal 
of  the  company,  the  real  object  of  which  was,  to  secure  the  pay- 
ment of  the  bills  ;  the  mortgage,  however,  was  treated  as  a  legal 
title  to  payment  of  a  sum  of  money ;  and  it  was  held,  that  on  a 
bill  of  foreclosure  the  mortgage  deed  could  not  be  impeached  as  a 
mere  security  for  the  bills,  and  therefore  as  an  instrument,  which 
the  directors  had  no  power  to  execute,  but  must  be  treated  as 
valid  until  set  aside  by  an  independent  proceeding.     A  judgment 
is  of  greater  force   and  validity  than  a  mortgiige  deed.     To 
refuse  the  appellant  the  order  for  winding  up  the  company,  is 
in  effect  to  refuse  him  any  remedy  whatever,  although  he  has 
already  a  judgment  of  a  Court  of  competent  jurisdiction  in  his 
favour. 

This  company  is  one  described  by  the  words  "  unregistered  com- 
pany "  in  the  Act  of  1862.  It  is  a  company  not  registered  under 
that  Act,  and  those  words  were  intended  to  include  all  companies 
other  than  those  which  were  registered  under  that  Act. 

>  Page  604.        •    2  Salk.  609.         •  11  C.  B.  755.        *  26  Beav.  276, 
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Mr,  Hbbhtmse  and  iUr.  Charles  Beavan^  for  the  respondents.  — 
There  is  not  in  this  case  any  ground  for  making  an  order  to  wind 
up  the  company.  The  order  was  made  under  the  Act  of  1862 
(25  &  26  Yict.  c.  89),  but  that  Act  does  not  do  more  than  gire  the 
Court  a  discretionary  power  to  make  it.  The  word  is  ^^  may/'  and 
it  would  be  absurd  to  suppose  that  a  Court  is  bound  on  the  bare 
application  of  any  unsatisfied  creditor  to  order  the  winding  up  of 
a  company.    Tlie  cases  cited  on  the  other  side,  where  '^  may  " 

*  395    is  to  be  read  ^*  shall,"  do  not  apply  here  ;  they  *  were  all 

cases  in  which  a  public  purpose  was  to  be  serred  by  the 
exercise  of  the  power ;  here  it  was  merely  the  settlement  of  a 
disputed  account  between  shareholder  and  shareholder,  a  case  in 
which  Lord  Cottenham  was  of  opinion  that  the  Court  ought  not  to 
interfere.     Ex  parte  Wyld}    The  case  of  the  Catholic  Publishing 
Company  ^  also  proceeded  on  that  principle.    Here,  too,  the  debt 
itself  is  disputed,  the  respondents  contending  that  all  the  liability 
on  the  policy  had  been  undertaken  by  the  Mitre  Company ;  and 
the  affidavits  going  to  show  that  the  judgment  here  was  collusive, 
and  that  having  been  suffered  through  the  agency  of  an  official  of 
that  company,  the  judgment  was  then  transferred  to  him  for  the 
very  purpose  of  endeavouring  to  make  the  shareholders  of  the 
Hope  Company  discharge  the  claim.     Tlie  judgment  being  thus 
impeached,  it  lay  on  the  appellant  to  show  its  fairness,  and  to  es-. 
tablish  thereby  an  equitable  title  to  relief.    But  further,  this  com- 
'  pany  is  not  one  which  can  be  wound  up  under  the  Act  of  1862. 
It  is  a  company  which  was  registered  under  the  Act  of  1844  (7  k 
8  Yict.  c.  110),  an  Act  which  does  not  give  to  any  one  such  a  right 
as  that  of  compelling  the  winding  up  of  a  company.    The  Act  of 
1848  (10  A  11  Vict.  c.  78)  only  gave  to  a  contributory  the  right 
to  ask  for  a  winding  up.    The  appellant  here  is  not  a  contributory, 
and  so  cannot  proceed  under  that  Act.     This  company  was  created 
and  was  registered  in  1852  (registered  under  the  Act  of  1844), 
and  it  ceased  to  carry  on  business  in  1855.     At  that  time  no  one 
but  a  c6nti*ibutory  could  apply  for  an  order  to  wind  up  a  com- 
pany.    The  title  to  do  so  was  not  given  to  a  creditor  till  it  was 
conferred  by  the  Act  of  1856  (19  A  20  Vict.  c.  47),  and 

*  396    that  Act  therefore  *  does  not  apply  to  a  case  like  the  pres- 

ent.    [The  Lord  Chancellor.  —  The  provisions  of.  the 
Act  of  1856  are  retrospective,  and  apply  to  all  existing  companies ; 

^  1  Macn.  &  6.  1.  '  10  Jor.  N.  S.  301. 
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they  were  swept  away  by  the  Act  of  1862,  which  substituted  its 
own  provisions  for  them.  Does  not  that  Act  apply  in  this  case  ?] 
It  does  not.  There  are  only  two  sets  of  companies  mentioned  in 
that  Act,  "  registered  companies,"  which  are  those  registered  under 
that  Act  itself,  and  '^unregistered  companies,"  which  this  company 
was  not  in  any  sense  of  the  term.  In  the  Torquat/  Bath  Case  ^  it 
was  held  that  '^  unregistered  companies,"  in  the  Act  of  1862,  ap- 
plied only  to  companies  not  registered  at  all,  and  not  merely  to  a 
company  not  registered  under  that  particular  Act.  Tiie  order  of 
the  Master  of  the  Bolls  in  the  case  is  expressly  made  under  the 
authority  of  the  Act  of  1862,  but  that  Act  in  reality  gives  no  au- 
thori^  to  make  it,  for  that  Act  does  not  affect  companies  which 
like  this  were  registered  under  the  Joint  Stock  Companies  Act  of 
1844.  [The  Lobd  Chancellor.  —  The  199th  section  makes  the 
Act  applicable  to  '^  all  companies  incorporated  by  Act  of  Parlia- 
ment, and  not  registered  under  this  Act,  and  hereinafter  included 
under  the  term  '  unregistered  companies.'  "]  But  that  section  is 
explained  and  overridden  by  the  175th  and  176th- sections.  By  the 
175th  section,  the  phrase  ^^  Joint  Stock  Companies  Acts,"  is  de- 
clared to  mean  the  Acts  of  1856  and  1857,  and  the  Limited  Lia- 
bility Act ;  but  the  Act  of  1844  is  expressly  excluded  from  its 
operation.  The  176th  section  follows  upon  the  same  distinction, 
referring  only  to  the  ^^  said  Acts,"  which  are  of  course  the  Acts 
mentioned  in  the  previous  section  and  no  other.  This  company, 
therefore,  which  was  neither  registered  under  the  Act  of 
1862  nor  *  under  the  Acts  specially  mentioned  in  it,  can-  *  397 
not  fall  under  its  operation. 

The  appellant  will  not  be  deprived  of  all  remedy  if  he  has  any 
just  claim  to  enforce.  He  has  his  remedy  against  the  Mitre  Com- 
pany, the  funds  of  which  are  liable  to  the  holders  of  this  policy. 
JEvans  v.  Coventry;^  TalboVs  Ca%e;^  Hutchinson  v.  WrigTU.^  On 
him  lies  the  burden  of  showing  that  he  has  a  valid  claim,  and,  till 
he  does  so,  he  is  not  in  a  position  to  come  into  a  Court  of  equity 
and  ask  for  relief.  To  say  nothing  of  the  imputation  of  'collusion 
and  fraud  that  exists  in  this  case,  it  is  clear,  on  the  appellant's 
own  showing,  that  he  is  the  mere  assignee  of  a  chose  in  ac- 
tion. He  is,  therefore,  not  a  person  "  interested  in  law  or 
equity  "  ;  he  is  a  bare  trustee ;  and  there  is  no  case  in  which  such 

^  82  Beav.  581.  •  5  De  6.  &  S.  886. 

*  2  Jar.  N.  S.  557.  *  25  Beav.  444. 
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a  person  has  been  hAd  capable  of  maintaining  a  proceeding  of  this 
kind* 


Sir  H.  Cainu  replied. 

Tbb  Lord  Chancellob  (Losd  Westbdbt),  after  stating  the 
facts  of  the  case,  said :  As  to  the  spedal  condition  in  the  policy 
that  the  funds  of  the  company  were  alcme  to  be  liable,  and  that 
the  shareholders  should  be  exempt  from  all  personal  liability,  as 
the  amount  of  the  shares  has  not  been  paid  up  by  the  shareholders, 
of  ooiirso  the  amount  of  unpaid  calls  on  the  shares  would  fall 
under  tlie  character  of  property  of  the  company. 

Huoh  being  the  circumstances  of  the  case,  Mr.  Bowes  presented 
hU  potltiou  to  tlie  Master  of  the  Rolls  for  the  purpose  of  obtaining 
an  order  for  the  winding  up  of  this  company.  And  by 
*  308  tlmt  petition  he  alleged  (and  I  think  *  quite  rightly  in 
point  of  law)  that  the  company  comes  witliin  the  8th  part 
of  the  Joint  Stock  Companies  Consolidated  Act  of  1862,  the  com- 
pany being  included  under  the  denomination  of  ^^  unregistered 
oomi)anio8,"  which  is  the  term  found  in  tlie  8th  part  of  the  Act, 
and  which  I  think  plainly  includes  all  companies  that  had  been 
registered,  other  than  companies  registered  under  that  particular 
Act  of  1862.  The  meaning  of  the  phraseology  of  that  Act  appears 
to  be  this  :  that  the  words  '^  registered  companies "  when  used  in 
the  Acts  moan  companies  registered  under  the  Act  itself.  And 
^^  unregistered  "  companies  mean  those  companies  which  had  been 
registered  antecedently  to  the  passing  of  the  Act.  This  Hope  In- 
surance Company  had  been  registered  under  the  original  Act  of 
1844  ;  it  was  therefore  what  the  Act  of  1862  called  an  ^^  unregis- 
tered company." 

That  Act  defines  the  cases  in  which  a  winding-up  order  may  be 
made.  And  the  cases  that  are  so  defined  are  put  as  criteria  of  the 
insolvency  of  the  company,  and  as  bringing  a  company  to  which 
any  one  of  the  criteria  applies  within  the  category  of  a  company 
that  ought  to  be  wound  up  under  the  Act.  Now  one  of  those 
criteria  is  this  :  where  a  judgment  has  been  recovered  against  the 
company  and  execution  issued  upon  the  judgment,  to  which  exe- 
cution there  is  a  return  of  mdla  hona^  that  is  accepted  as  a  sufficient 
proof  of  the  insolvency  of  the  company.  That  appears  to  have 
occurred  in  this  case.    An  execution  was  issued  under  the  judg- 
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ment  which  had  been  obtained  in  the  manner  described,  and  the 
sheriff  returned  nuUa  bona  upon  that  execution. 

Under  these  circumstances,  the  application  was  made  to  the 
Master  of  the  Bolls  for  the  purpose  of  obtaining  a  winding-up 
order ;  and  the  representatives  of  the  Hope  Insurance  Com- 
pany appearing  upon  that  occasion,  insisted  *  very  strongly,  *  899 
that,  under  the  circumstances  of  the  case,  an  opportunity 
should  be  afforded  to  them  of  impeaching  the  judgment  by  filing  a 
bm  for  that  purpose.  His  Honour  appears  to  have' thought  that 
the  same  opportunity  of  inquiring  into  the  merits  of  the  debt 
would  be  afforded  to  the  company,  perhaps  in  a  more  efficient 
manner,  under  an  order  for  winding  up,  if  that  order  were  at  once 
made.  His  Honour,  therefore,  appears  to  have  declined  to  accede 
to  the  request,  that  the  petition  should  stand  over  upon  the  under- 
taking of  the  respondents  to  file  a  bill,  and  his  Honour  made  the 
order  for  winding  up. 

The  order  being  made,  and  the  company  thereby  being  no 
longer  in  a  condition  to  file  a  bill,  carried  that  order  by  way  of  ap- 
peal to  the  Lords  Justices.  And  I  think  your  Lordships  will 
agree  with  me,  that  the  order  made  by  the  Lords  Justices  can  in 
no  wise  be  sustained,  because  although  it  might  have  been,  and 
perhaps  it  will  appear  to  your  Lordships  that  it  would  have  been, 
very  right  to  afford  to  the  respondents,  under  the  particular  cir- 
cumstauces  of  this  case,  the  delay  that  they  desired,  in  order  to 
give  them  the  opportunity  of  filing  a  bill  to  impeach  the  judgment, 
yet  it  cannot  by  any  means  be  a  correct  thing  to  impose  upon  the 
judgment  creditor,  the  petitioner  for  the  winding-up  order,  the 
obligations  which  the  Lords  Justices  have  imposed,  of  still  further 
adducing  evidence  in  support  of  his  case.  The  order  made  by  the 
Lords  Justices,  and  by  which  they  discharged  the  order  for  wind- 
ing up  the  company  which  had  been  pronounced  by  the  Master  of 
the  Rolls,  is  distinctly  based  upon  this  foundation,  that  inasmuch 
as  their  Lordships  had  offered  to  the  winding-up  creditor  an  oppor- 
tunity of  going  into  further  evidence  as  to  his  claim,  and  inas- 
much as  he  had  declined  to  accept  that  offer,  and  had  insisted  that 
the  company  ought  to  be  put  to  file  a  bill  or  to  take  pro- 
ceedings *  to  impeach  the  judgment,  their  Lordships  at  once  *  400 
decided  that  the  order  of  the  Master  of  the  Rolls  should  be 
discharged.  Now  unquestionably,  whatever  may  be  thought  of 
the  propriety  of  the  order  of  the  Master  of  the  Rolls  being  at 
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once  pronounced,  vithout  regard  to  the  request  of  the  respon- 
dents, there  can  be  no  doubt  that  there  was  a  miscarriage  here,  in 
discharging  the  order  for  the  winding  up,  unless  the  appellants 
The  had  obtained  the  order  would  undertake  to  go  into  further 
evidence  as  to  this  debt. 

I  think  jour  Lordships  will  agree  with  me,  although  I  coafess  I 
come  to  the  conclusion  with  some  besitation,  and  in  EubmissioQ  to 
the  opinion  of  the  majority  of  your  Lordships,  but  at  all  events  I 
think  your  Ldrdships  will  agree  with  me,  that  what  the  present 
appellant  insisted  upon  before  the  Lords  Justices  was  quite  right 
I  find  it  stated  that  he  insisted  that  the  respondeuts  ought  to  be 
put  to  file  a  bill,  or  to  take  other  proceedings  to  impeach  the  judg- 
ment debt.     Now,  my  Lords,  I  apprehend  that  your  Lordships, 
founding  yourselves  upon  tlie  principle  that  opportunity  should  be 
given  for  ascertaining  the  equal  justice  of  tlie  case,  will  accede  to 
the  proposition  which  has  been  contended  for  by  the  appellant, 
and  will  tell  the  respondent  that  although  you  cannot  agree  with 
the  Master  of  the  Kolls  in  the  propriety  of  at  once  pronouncing 
the  order  for  winding  up,  yet  you  certainly  cannot  agree  with  the 
Lords  Justices  in  imposing  ou  the  present  appellant  the  obligation 
of  adducing  further  evidence  ;  but  that  under  the  circumstances 
of  this  case,  and  particularly  having  regard  to  the  manner  in 
which  this  Judgment  was  obtained,  your  Lordships  will  think  it 
just  and  right  to  afford  to  the  respondents  now,  an  opportunity  of 
iT;i7!iia>  flu  undertaking  and  of  redeeming  that  undertaking, 
g  a  bill  to  impeach  the  judgment ;  and  *  tliat  your 
ips  will  on  the  present  occasion  substitute  for  the 
i'  order,  and  for  the  order  of  the  Master  of  the  Rolls, 
,ch  under  the  circumstances  of  the  case  your  Lord- 
ive  thought  it  right  to  pronounce,  if  you,  instead  of 
the  Rolls,  had  originally  heard  this  petition, 
•efore  now,  bowing  to  your  Lordships'  opinion,  sub- 
rordships  the  present  form  of  order,  instead  of  that 
the  Cofirt  below :  "  That  this  House  doth  dischai^ 
he  Lords  Justices,  except  so  far  as  that  order  dis- 
der  of  the  Master  of  the  Rolls ;  and  in  lieu  thereof, 
h  order  that  the  petition  for  the  winding-up  order 
ir  until  the  8tli  day  of  May,  1865,  the  respondents 
1  the  mean  time  to  take  proceedings  for  inipeacbing 
And  either  party  is  to  be  at  liberty  on  the  said  Stii 
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Haj  to  applj  to  the  Master  of  the  Rolls.  And  the  costs  of  the 
appeal  to  the  Lords  Justices,  and  of  the  present  appeal,  to  be  costs 
in  the  winding  up,  in  case  an  order  for  winding  up  the  company 
shall  be  made." 

Lord  Cranworth.  —  My  Lords,  I  believe  there  has  been  no  dif- 
ference of  opinion  at  all  amongst  any  of  your  Lordships  that  the 
order  pronounced  by  the  Lords  Justices  is  one  which  cannot  be 
supported  ;  and  the  only  question  is,  what  order  ought  the  House 
to  make,  starting  from  the  point  that  the  order  of  the  Lords  Jus- 
tices cannot  stand  ? 

The  real  question  here  is,  whether  the  Master  of  the  Rolls,  be- 
fore whom  the  matter  originally  came,  had  before  him  a  case  in 
which  there  was  such  a  clear  proof  of  a  valid  debt,  both  at  law 
and  in  equity,  that  he  had  no  other  course  to  take  but  im- 
mediately to  direct  the  winding  *  up  ;  because  I  agree  with  *  402 
what  has  been  said,  that  it  is  not  a  discretionary  matter 
with  the  Court  when  a  debt  is  established,  and  not  satisfied,  to  say 
whether  the  company  shall  be  wound  up  or  not ;  that  is  to  say,  if 
there  be  a  valid  debt  established,  valid  both  at  law  and  in  equity. 
One  does  not  like  to  say  positively  that  no  case  could  occur  in 
which  it  would  be  right  to  refuse  it ;  but,  ordinarily  speaking,  it  is 
the  duty  of  the  Court  to  direct  the  winding  up.  But  here  I  must 
confess  I  cannot  say  that  this  debt  is  so  clearly  made  out  to  my 
mind  as  being  a  valid  debt  at  law  and  in  equity  that  I  think'  the 
Court  was  bound  to  direct  the  winding  up,  if  there  was  any  mode 
by  which  the  validity  of  the  debt  could  be  better  established  before 
that  order  was  made.  And  I  think,  if  a  discretion  is  ever  to  be 
exercised  as  to  the  course  to  be  pursued  preliminary  to  deciding 
whether  there  is  to  be  an  order  for  winding  up  or  not,  it  is  such  a 
case  as  this,  where,  ex  cancessiSj  this  is  the  sole  debt.  When  I  say 
**  the  sole  debt,"  there  are  also  two  small  annuities  upon  the  lives 
of  two  parties,  amounting  together  to  about  402.  a  year ;  but  I 
think  those  may  be  disregarded  in  considering  this  question. 
Therefore  this  is,  in  fact,  a  single  creditor  claiming  under  a  judg- 
ment of  a  rather  suspicious  character,  to  put  the  machinery  of 
the  Joint  Stock  Companies  Act  in  motion  for  the  purpose  of 
winding  up  this  company,  in  order  that  he  may  have  his  debt  paid. 

My  Lords,  I  must  confess  that  although  there  are  two  modes  in 
which  this  investigation  might  take  place,  I  think  the  one  which 
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has  been  suggested  by  my  uoble  and  learned  friend  is  by  far  the 

more  convenient,  because  I  think  it  is  by  far  the  less  expensive. 

The  debt  may  be  investigated   either  by  proceedings  instituted 

by  those  who  impeach  it,  in  order  to  set  it  aside,  or 

*  403    by  making  a  *  winding-up  order,  so  that  the  ofl5cial  liqui- 

dator under  the  winding-up  order  may  himself  institute 
proceedings  to  investigate  the  matter.  In  general,  perhaps,  that 
would  be  the  cheapest  and  best  course.  But  here,  considering  that 
this  was  the  only  debt  to  which  the  attention  of  the  official  liquida- 
tor would  have  to  be  directed,  I  think  that  by  far  the  cheapest  and 
most  expeditious  mode  would  be  to  leave  it  to  the  person  impeach- 
ing this  debt,  within  a  very  short  time,  to  raise  the  question  by 
jfiling  a  bill.  If  he  successfully  impeaches  it,  there  will  be  an  end 
to  the  case.  *  And  if  not,  the  form  of  order  which  has  been  sug- 
gested by  my  noble  and  learned  friend  provides  very  properly  for 
the  case ;  and  all  the  costs  that  have  been  incurred  will  then  fall 
upon  the  company,  if  the  winding-up  order  is  established.  Other- 
wise it  will  be  in  the  discretion  of  the  Court  to  decree  by  whom 
they  are  to  be  paid. 

LoBD  KiNGSDOWN.  —  My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friend  who  has  last  addressed  your  Lordships.  Every- 
body must  feel  that  (as  it  is  here  stated)  this  is  a  case  in  which 
there  is  the  gravest  possible  doubt  as  to  the.  genuineness  and  fair- 
ness of  this  transaction.  It  is  clear  that  it  must  be  investigated, 
and  thoroughly  investigated.  And  the  only  question  is,  in  what 
manner  that  investigation  will  best  take  place.  Now,  my  Lords, 
if  it  be  the  fact  (as  I  presume  it  is),  that  under  a  winding-up  order 
the  expenses  would  come  out  of  the  estate,  and  the  costs  of  those 
proceedings  were  to  be  included  in  those  costs,  it  might  turn  out 
—  I  do  not  say  at  all  that  it  would  —  but  it  might  turn  out  that 
the  grossest  injustice  would  be  done,  and  that  in  fact  an  alleged 
creditor,  who  really  had  no  debt  at  law  or  in  equity,  would 

*  404    have  thrown  upon  the  shareholders  *  of  this  company  the 

expenses  of  winding  up  in  a  case  in  which  there  was  really 
no  foundation  whatever  for  the  charge  against  them.  I  quite 
agree,  therefore,  with  my  noble  and  learned  friend  who  has  last 
addressed  your  Lordships,  that  the  order  proposed  by  the  Lord 
Chancellor  is  the  proper  order ;  and  I  trust  that  the  result  of  that 
order  will  be  that  justice  will  be  done. 
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Jfi*.  Selwyn.  —  Will  your  Lordships  forgive  me  for  mentioning 
this :  I  stated  before  that  we  had  actuallj  paid  the  costs  which 
were  directed  by  the  Lords  Justices'  order  to  be  paid. 

The  Lord  Chancellor.  —  Of  course  they  must  be  repaid. 

Ordered,  that  the  order  of  the  Lords  Justices  be  reversed,  ex- 
cept so  far  as  it  discharges  the  order  of  the  Master  of  the  Bolls  ; 
and  tliat,  in  lieu  thereof,  the  petition  be  ordered  to  stand  over  until 
the  8th  of  May,  1865,  the  respondents  undertaking  in  the  mean  time 
to  take  proceedings  for  impeaching  the  judgment ;  and  that  either 
party  may  be  at  liberty  after  the  8th  of  May  to  apply  to  the  Master 
of  the  Rolls.  The  costs  of  the  appeals  to  this  House,  and  to  the 
Lords  Justices,  to  be  costs  in  the  winding  up,  in  case  an  order  for 
winding  up  be  made.  Costs  already  paid  by  the  appellant  to  the 
respondents  to  be  repaid. 

Lords'  Journals,  30th  March,  1865. 
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1865.    February  28 ;  March  2,  8,  6,  9, 10,  30. 

Louisa  Boldebo,  Appellant. 

The  DiRECTOBS  of  the  East  India  Company,^  Beapondents. 

Bengal    CivU  Service  Annuity   Fund.    Payment  in  Exce%%. 

Refunding. 

A  prqrasal  was  made  to  establish,  by  the  subscription  of  individaals  (if  approred 
of  and  aided  by  the  East  India  Company),  a  fiind  for  the  purpose  of  creating, 
at  the  end  of  a  certain  number  of  years'  serrice,  a  retiring  pension  to  be  held 
by  members  of  the  East  India  Company's  civil  service  in  Bengal.  The  direc- 
tors did  approve  of  the  proposal,  and  undertook  to  pay  in  every  year  a  sum 
equal  to  that  subscribed  by  the  subscribing  members.  They  suggested  rules 
which  were  adopted,  and  in  the  course  of  the  correspondence  between  the 
directors  and  the  subscribenB,  it  was  settled,  by  order  of  the  directors  and  con- 
sent of  the  subscribers^  that  a  subscriber  should  pay  a  certain  percentage  on 
his  salaiy  during  the  whole  time  of  his  service,  and  that  if,  when  he  wished  to 
retire,  he  had  not  paid  half  (the  other  half  being  contributed  by  the  company) 

^  Secretary  of  State  v.  Underwood,  Law  Bep.'4  H.  L.  588,  605. 
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of  tbe  amoant  of  tbe  principal  of  the  retiring  pension  (which  was  fixed  at 
10,000  rupees,  or  1000/.)  he  most  fully  make  up  his  half;  but  nothing  was  ex- 
pressly declared  as  to  what  should  be  done  with  the  excess,  if  his  payments 
had  exceeded  tbe  amount  of  the  half:  — 
Heldj  affirming  the  judgments  of  the  Courts  below,  that  the  subscriber  was  not 
entitled  to  have  such  excess  refunded. 

This  was  an  appeal  against  the  judgment  of  Lord  Chancellor 
Campbell,  confirming  a  previous  decision  of  the  Master  of  the 
Rolls. 

John  Stephen  Boldero  had  been  a  civil  servant  of  the  East  India 
Company  on  the  Bengal  establishment,  and  had  contributed  to 
"  The  Bengal  Civil  Service  Annuity  Fund,'*  during  the  whole  of 
the  time  he  was  in  the  company's  service.  On  his  retirement  from 
the  service  in  1852,  he  was  entitled  to  a  pension  from  this  fund, 
which  was  formed  partly  by  the  contributions  of  subscribers, 
*  406  *  and  partly  by  sums  granted  annually  by  the  East  India 
Company,  in  aid  of  it.  The  main  object  of  the  institution 
of  the  fund  was  not  merely  to  secure  retiring  pensions,  but  by 
making  them  considerable  in  amount  to  induce  officers  in  the  civil 
service  not  to  delay  their  retirement  to  the  last  moment.  In  this 
way  the  subscribers  were  benefited  by  getting  more  early  promo- 
tion on  the  retirement  of  the  seniors  among  them,  and  the  company 
was  benefited  by  having  a  more  early  and  constant  succession  of 
officers  while  still  in  the  vigour  of  life.  Both  parties,  therefore, 
felt  an  interest  in  its  success. 

The  annuity  fund  was  projected  in  1824,  and  established  in 
1825.  Much  correspondence  passed  between  the  projectors  of  the 
fund  and  its  managers  on  the  one  hand,  and  the  directors  of  the 
East  India  Company  on  the  other.  This  correspondence  constituted 
the  contract  between  the  parties,  and  it  was  alleged  by  Mr.  Bol- 
dero, and  after  his  death  by  his  widow,  the  present  appellant,  that 
it  was  one  of  the  provisions  of  that  contract,  that  if  a  civil  servant 
(who  was  obliged  to  subscribe  during  the  continuance  of  his  ser- 
vice) paid  in  by  his  subscriptions  more  than  half  the  amount  of 
the  principal  of  the  annuity  he  was  to  receive,  he  was  entitled  to 
be  repaid  that  excess.  This  was  denied  by  the  respondents,  and 
this  was  the  question  in  dispute. 

A  bill  had  been  filed  by  Mr,  Boldero  against  the  directors  of  the 
East  India  Company,  claiming  the  refunding  of  the  sums  which 
he  had  paid  in  cxce&s  of  half  the  principal  of  his  annuity.     This 
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sum  he  alleged  to  amount  to  49,419  rupees  (about  4948!.)    The 
Master  of  the  Rolls  decided  ^  that  the  terms  of  the  contract  did 
not  justify  that  claim:    On  appeal  to  the  Lord  Chancellor, 
that  decision  was  *  affirmed.'    This  appeal  was  then  brought,    *  407 
and  the  Secretary  of  State  for  India  appeared  as  substitute 
for  the  directors  of  the  East  India  Company,  as  respondents. 

Sir  F.  JEeSy,  Sir  H,  Cainu^  and  Mr.  Joseph  ChUty  appeared 
for  the  appellant. 

Mr.  BovUly  Mir.  Farat/thj  Mr.  G.  Markham  CHffard^  and  Mr.  W. 
\  Mdvill  were  for  the  respondents. 


The  question  being  one  entirely  dependent  on  the  terms  of  the 
correspondence,  which  was  fully  referred  to  by  each  noble  and 
learned  Lord  in  givmg  his  judgment,  it  has  not  been  deemed  neces- 
sary to  report  the  arguments  of  counsel.  The  cases  of  Blunt  v.  Sal- 
liiay^  The  Ea%t  India  Company  v.  Bobertsony^  and  Batfis  t.  7^e 
Tnutees  of  the  Madras  Civil  Service  Annuity  Fundf  were  referred  to 
in  illustration.  In  Blunt  v.  HcMiday^  which  related  to  the  fund, 
the  claim  for  repayment  of  the  excess  was  disallowed.  In  the 
other  cases,  the  claim  was  partly  upon  the  particular  terms  of  the 
correspondence  there,  but  still  more  on  the  conduct  of  the  direc- 
tors with  regard  to  the  Madras  fund,  sustained,  and  the  decision 
of  the  Supreme  Court  at  Calcutta  was  in  Bobertson^s  Case  affirmed 
by  the  Privy  Council.  In  Bavis^s  Case^  the  money  appeared  to 
have  been  refunded  without  any  appeal  being  brought. 

The  Lord  Chancellob  (Lord  Westbuby).  —  My  Lords, 
in  the  year  1822  the  civil  servants  of  the  *  East  India  Com-    *  408 
pany,  at  the  Presidency  of  Bengal,  were  desirous  of  estab- 
lishing a  fund  for  providing  pensions  for  members  retiring  from 
the  service.    On  the  1st  May,  1822,  they  addressed  a  memorial  ^  to 

>  26  Beav.  816. 

*  1  De  G.,  F.  &  J.  818. 

*  A  case  beard  before  the  Coart  at  Calcutta,  in  wbicb  the  Goart  decided  that 
under  the  particular  terms  of  the  Bengal  arrangement  there  was  nothing  which 
would  support  a  claim  for  a  refund. 

«  7  Moore,  Ind.  App.  861 ;  12  Moore,  P.  C.  400. 

*  7  Moore,  Ind.  App.  864,  n. ;  12  Moore,  P.  C.  408,  n.  (6). 

*  The  paragraphs  of  this  memorial  are  freqaently  referred  to  in  the  judgment 
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the  Court  of  Directors,  praying  for  the  establishment  of  a  fund  for 
this  purpose.  This  memorial  was  accoinpanied  by  a  copy  of  the 
resolutions  passed  at  a  public  meeting,  and  also  by  certain  pro- 
posed regulations  for  the  establishment  and  management  of  the 
fund,  out  of  which  the  retiring  pensions  were  to  be  granted.  The 
memorial  contained  this  passage :  ^^  Besides,  however,  the  pecun- 
iary assistance  which  your  Honourable  Court  may  be  pleased  to  af- 
ford, there  is  one  arrangement  by  which  your  memorialists  conceiTe 
your  Honourable  Court  may  essentially  add  to  the  stability  and 
usefulness  of  the  projected  institution.  They  mean  that  the  pro- 
posed subscription,  at  a  rate  not  exceeding  four  per  cent,  upon  all 
allowances,  should  be  made  imperative  on  all  civil  servants  here- 
after appointed,  from  the  dato  of  their  first  arrival  in  India  to  that 
of  their  departure.  Unless  this  arrangement  be  adopted,  it  must 
be  difficult,  if  not  impossible,  to  establish  a  fund  on  any  accurate 
or  systematic  plan ;  the  subscriptions  will  ever  be  uncertain,  and 
the  subscribers  will  have  no  guaranty  that  they  will  in  their 
turn  obtain  the  annuity ;  whilst  the  non-subscribers  will  bene- 
fit by  the  acceleration  of  promotion  caused  by  the  operation  of 
a  fund  to  the  interests  of  which  they  will  have  conduced  noth- 
ing." 

Tlie  memorial  prayed  that  the  East  India  Company  would  make 
an  annual  donation  in  aid  of  the  fund,  and  also  that  the  directors 
would  receive  the  subscriptions  of  the  members,  and  allow  eight 

per  cent,  on  the  moneys  from  time  to  time  in  their  hands. 
*  409  *  The  directors,  by  their  despatch  of  the  8th  December,  1824 
(which  is  the  most  important  document  in  the  case),  whilst 
acceding  in  substance  to  the  proposal,  and  promising  more  than  had 
been  requested  of  them,  made  very  important  alterations  in  the 
details  of  the  scheme.  This  despatch  defines  and  settles  the  rela- 
tion in  which  the  directors  engaged  to  stand  towards  the  fund 
and  the  subscribers  thereto,  and  the  altered  regulations  form  the 
rules  of  the  fund,  and  of  the  society  of  subscribers.  The  despatch, 
therefore,  may  be  regarded  as  the  contract  between  the  directors 
and  the  subscribers,  and  the  altered  regulations  as  the  contract  of 
the  subscribers  among  themselves,  or,  in  other  words,  the  rules  of 
the  institution. 

The  contract  on  the  part  of  the  directors  laid  down  the  following 
terms  as  the  bases  of  the  whole  arrangement :  — 

First,  that  every  subscriber  should,  so  long  as  he  remained  in 
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the  civil  service,  subscribe  to  the  fund  four  per  cent,  on  all  bis  sala- 
ries and  emoluments. 

Secondly,  that  no  subscriber  should  be  entitled  to  an  annuity 
until  he  had  been  in  the  service  twenty-five  years,  and  of  that 
period  had  been  resident  in  India  for  the  full  term  of  twenty-two 
•years. 

Thirdly,  that  the  number  of  annuities  to  be  given  away  should 
be  nine  in  every  year,  and  that  each  annuity  should  be  lOOOZ.  per 
annum,  or  10,000  rupees,  taking  the  rupee  as  equal  to  2«. 

Fourthly,  that  a  separate  account  should  be  kept  of  each  sub- 
scriber's annual  subscriptions,  which  should  be  accumulated  at 
the  rate  of  six  per  cent.,  such  interest  being  allowed  by  the  East 
India  Company,  who  may  be  regarded  as  the  bankers  of  the  fund. 
The  object  of  this  account  was  to  ascertain  the  amount  of 
each-  civil  servant's  *  contribution  when  he  should  be  en-  *  410 
titled  to  apply,  and  should  apply,  for  a  retiring  annuity. 

Fifthly,  the  directors  stated  that  they  considered  it  of  essential 
importance  that  so  far  as  might  be  practicable  the  advantages 
afforded  by  the  fund  should  be  available,  to  those  eligible  to  re- 
ceive them,  upon  terms  of  strict  equality,  which  they  explain  to 
mean  that  the  amount  of  the  purchase  money  should  depend  upon 
the  value  of  the  annuity,  which  of  course  was  to  be  regulated  by 
the  age  of  the  annuitant. 

Sixthly,  the  directors  state  that,  in  order  to  render  the  arrange- 
ment of  important  value  to  the  service,  the  proportion  of  purchase 
money  to*  be  paid  by  the  subscriber  (which  the  committee  of  ser- 
vants had  fixed  at  two  thirds  of  the  whole  value  of  the  annuity) 
should  be  fixed  at  one  half  of  the  value  of  the  annuity  of  10,000 
rupees,  calculated  according  to  a  table  set  forth  in  their  despatch  ; 
and  after  explaining  the  working  of  the  table,  the  directors  in 
the  57th  paragraph  of  the  despatch  use  the  following  words : 
"  But  although  in  the  mode  here  proposed  all  servants  becoming 
annuitants  will  pay  half  the  value  of  their  respective  annuities  and 
no  more,  and  will  so  far  be  placed  on  an  equal  footing,  yet  it  has 
not  escaped  our  observation  that  there  will  be  a  material  differ- 
ence in  the  value  of  the  risks  incurred  by  the  several  subscribers, 
of  losing  by  deaths  or  early  retirements  the  amount  of  their  contri- 
butions." 

I  have  cited  this  passage  at  length  because  it  was  chiefly  relied 
on  by  the  appellant's  counsel  as  amounting  to  a  contract,  or  at  all 
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events  to  the  declaration  of  a  fundamental  principle  in  the  scheme, 

that  in  no  case  should  any  subscriber  contribute  to  the  fund  more 

than  one  half  of  the  value  of  his  annuity.    But  it  is  plain  that 

the  words  have  no  such  meaning ;  nor  were  they  written 

*  411   *  with  any  such  intention.    They  are  words  of  reference 

only  to  what  had  been  previously  written,  and  relate  to  the 
case  that  had  been  supposed  of  a  subscriber  having  to  make  an 
addition  to  his  subscriptions ;  in  which  case  he  was  to  add  such 
sum  only  as  would  suffice  to  make  up  the  amount,  already 
standing  to  his  credit,  equal  to  one  half  the  value  of  his  annuity. 
But  the  case  of  the  amount  standing  to  a  subscriber's  credit  being 
more  than  half  the  value  of  his  annuity  is  nowhere  dealt  with  ex- 
cept by  the  fundamental  rule  of  the  fund,  which  is  frequently  re- 
peated, and  which  occurs  in  this  same  57th  paragraph,  viz.  that 
persons  entering  the  service  after  the  fund  shall  have  been  insti- 
tuted will  have  to  contribute  during  the  full  period  of  their  service. 

The  directors'  contract  with  the  subscribers  is  very  clearly 
defined  in  the  61st  and  62d  paragraphs  of  the  despatch.  The 
first  engagement  of  the  directors  is  to  extend  over  a  period  of 
twenty-five  years.  During  that  period,  subject  to  the  condition 
that  an  annuity  fund  be  formed  in  Bengal,  upon  the  principles 
explained  in  the  despatch,  and  under  the  modifications,  which  the 
directors  prescribed  in  the  regulations  framed  by  the  committee  of 
civil  servants,  the  directors  engaged  to  contribute  whatever  sum 
might  be  required,  in  addition  to  the  contributions  of  the  subscrib- 
ers, to  enable  the  fund  to  grant  such  number  of  annuities  as  might 
be  accepted  under  the  prescribed  regulations,  not  exceeding  nine 
per  annum. 

In  this  passage  it  is  plain  that  the  word  ^^  contributions "  in- 
cludes the  subscriptions  of  the  civil  servants  during  the  full  period 
of  their  service,  and  also  such  purchase  moneys,  sometimes  called 
fines,  as  might  be  payable  wherever  the  sum  standing  to  the 
credit  of  a  subscriber  to  whom  an  annuity  was  awarded,  did  not 
amount  to  one  half  the  value  of  the  annuity. 

*  412       *  It  is  one  of  the  modified  and  finally  agreed  on  regula- 

tions which  form  the  deed  of  settlement  of  this  fund,  as 
among  the  subscribers  themselves,  that  every  civil  servant  should 
contribute  to  the  fund  during  the  whole  period  of  his  service. 
And  this  condition  therefore,  which,  as  we  have  seen,  was  strongly 
insisted  on  in  the  outset,  is  a  fundamental  part  of  the  contract  of 
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the  subscribers  inter  «e,  and  also  of  the  contract  between  the  sub- 
scribers and  the  company. 

The  nature  of  the  directors'  engagement  is  stiU  more  fully  de- 
veloped in  the  62d  paragraph  of  the  despatch.  They  guarantee 
the  sufficiency  of  the  fund  during  twen^-five  years ;  but  the 
fund  that  is  guaranteed  is  a  fund  receiving  the  contributions  of 
subscribers  during  the  full  period  of  their  service.  At  the  end  of 
the  twenty-five  years  a  new  adjustment  is  to  be  made,  and  the 
company's  contribution  is  then  to  be  finally  limited  to  the  sum 
which,  when  added  to  the  contributions  of  subscribers  and  to  the 
income  derived  from  the  accumulated  balance,  will  make  a  total 
income  equal  to  the  grant  of  nine  annuities  annually,  according  to 
the  valuation  which  shall  then  be  fixed. 

Every  part  of  the  scheme  depends  on  the  constitution  of  the 
fund  ;  and  the  fund  is  constituted  of  the  annual  subscriptions  of 
the  civil  servants  at  the  rate  of  four  per  cent,  on  all  salaries  and 
allowances  during  the  whole  period  of  service,  and  of  supplemen- 
tary sums  to  be  paid  by  annuitants,  whose  accumulated  subscrip- 
tions shall  not  amount  to  one  half  the  tabular  value  of  the  annui- 
ties ;  and  also  of  an  annual  donation  by  the  company  equal  to  the 
amoimt  of  the  annual  contributions  by  the  subscribers ;  but  with 
the  important  stipulation,  contained  in  the  62d  paragraph  of  the 
despatch,  by  which  it  is  provided,  that  if  at  the  end  of  any  period 
during  the  first  twenty-five  years  the  balance  of  the  fund 
should  be  found  to  exceed  the  *  calculation,  then  an  annual  *  418 
deduction,  equal  to  the  income  derived  from  the  excess  of 
balance,  should  be  made,  either  from  the  company's  contribution, 
or  from  the  rate  of  interest  allowed  on  the  accumulations  of  the 
fund,  at  the  option  of  the  directors  ;  and  at  the  end  of  the  twenty- 
five  years  the  company's  contribution  should  be  limited  in  the 
manner  which  has  been  already  mentioned. 

The  appellant  admits  that  there  was  a  clear  obligation  on  every 
civil  servant  who  entered  the  service  after  the  formation  of  the 
fund  to  contribute  to  the  fund  during  the  whole  period  of  his  ser- 
vice. And  it  follows,  that  the  right  to  receive  back  any  part  of  those 
payments,  must  be  proved  by  something  equally  clear  with  the  ob- 
ligation under  which  the  payments  were  made. 

There  is  nothing  on  which  such  claim  for  repayment  can  be 
founded,  and  any  such  right  would  be  at  variance  with  the  spirit 
and  object  of  the  institution. 
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A  good  deal  of  the  argument  of  the  appellant's  counsel  was 
founded  on  what  was  afterwards  done  by  the  East  India  Company ; 
and  the  occurrences  require  a  few  words  of  explanation. 

It  must  be  premised  that  the  80th  of  the  general  regulations  of 
the  fund  as  altered  and  approved  of  by  the  company,  gave  power 
to  a  general  meeting  of  the  subscribers  by  a  majority  of  three 
fourths  of  the  members  to  determine  upon  any  question  whatever, 
and  upon  all  general  questions  involving  any  increase  or  diminu- 
tion of  the  rate  of  contributions  then  fixed,  or  any  essential  addi- 
tion to,  or  alteration  in,  the  original  rules  %nd  principles  of  the  in- 
stitution which  were  then  established,  provided  that  no  decision 
upon  such  question  should  be  valid  or  have  any  effect  until  sanc- 
tioned and  approved  by  the  directors. 
*  414  A  few  years  after  the  institution  of  the  fund,  it  vas  *  found 
that  there  was  not  a  sufficient  number  of  candidates  for  the 
nine  yearly  annuities,  and  there  being,  in  respect  of  such  insuffi- 
ciency, some  excess  of  the  fund,  the  directors  proposed  to  the  sub- 
scribers to  resolve  that  during  a  limited  period  the  amount  to  be 
paid  for  an  annuity  should  be  one  quarter,  and  not  one  half  of  its 
tabular  value ;  and  a  resolution  was  passed  at  an  annual  meeting 
accordingly,  and  was  approved  of  by  the  East  India  Company. 
But  after  this  resolution  ceased  by  the  expiration  of  the  time  to 
which  it  was  limited,  the  East  India  Directors  by  a  despatch  dated 
the  12th  November,  1841,  proposed  to  the  subscribers  *^  that  in  the 
event  of  the  balance  of  the  subscription  account  of  a  retiring  sub- 
scriber to  whom  an  annuity  shall  have  been  reserved,  or  may  be 
granted  under  the  foregoing  clause,  amounting  at  the  period  of  his 
retirement  to  a  sum  exceeding  the  half  value  of  his  annuity,  the 
amount  of  such  excess,  above  the  half  value,  shall  be  refunded  to 
him  out  of  the  proportionate  sum  which  shall  have  been  reserved 
to  his  annuity  as  above."  This  was  the  proposition  made  by  the 
directors  to  be  adopted  or  to  be  rejected  by  the  body  of  subscribers ; 
and  we  find  that  a  resolution  accordingly  was  submitted  to  a  gen- 
eral meeting  held  at  Calcutta  on  the  1st  of  January,  1842,  but  was 
rejected  by  a  considerable  majority  of  the  subscribers.  The  direc- 
tors treated  this  resolution  of  the  subscribers  as  decisive  of  the 
question. 

In  a  despatch  written  and  sent  by  the  secretary  of  the  Civil  Ser- 
vice Annuity  Fund  to  the  secretary  of  the  Government  of  India, 
Financial  Department,  is  the  following  passage,  which  appears  to 
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me  to  express  very  accurately  the  principle  of  the  original  constitu- 
tion of  the  fund :  — 

"The    managers  beg    to  deny  that  refunds  of   excess  sub- 
scriptions above  any  valuation   were  ever  contemplated 
*  under  the  original  constitution  of  the  fund.    It  was  origi-    *  415 
Dally,  and  is  now,  the  constitutional  principle  of  the  fund, 
that  subscribers  shall  contribute  during  the  whole  period  of  their 
service,  and  shall  not  obtain  any  refund  of  excess  subscription." 

My  Lords,  it  remains  only  that  I  should  refer  to  the  Madras 
Civil  Service  Fund,  and  to  the  litigation  respecting  it.  It  appears 
that  the  rules  of  the  Madras  Civil  Service  Institution  were  the 
same  originally  as  the  rules  adopted  in  the  Bengal  Presidency ;  but 
that  some  few  years  after  the  establishment  of  the  Civil  Service 
Ftmd  of  Madras,  a  resolution  was  passed  by  the  subscribers  per- 
mittbg  the  refunding  of  the  excess  of  subscriptions.  That  reso- 
lation  was  not,  however,  approved  of  by  the  directors  of  the  East 
India  Company,  and  was  therefore  in  no  respect  binding  according 
to  the  principles  of  the  established  regulations.  But  it  appears 
that  in  an  official  document  circulated,  and  permitted  to  be  re- 
ceived for  some  years,  as  containing  the  regulations  of  the  fund, 
that  resolution  of  the  subscribers  was  entered  as  if  it  had  been  ap- 
proved of  by  the  directors,  and  was  therefore  a  binding  regulation. 
Subsequently,  the  question  arose,  and  was  discussed  in  one  or  two 
cases  that  were  decided  by  the  Supreme  Court  of  Madras,  one  of 
which  was  carried  by  way  of  appeal  to  the  Privy  Council,^  and  it 
was  then  held,  inasmuch  as  the  East  India  Directors  were  privy  to 
the  circulation  of  the  document  setting  forth  the  regulation  in 
question,  as  if  it  were  a  binding  regulation,  they  were  estopped 
from  denying  that  they  had  sanctioned  that  regulation.  But  the 
whole  principle  of  the  decision  appears  to  admit  that  if  it  had  not 
been  for  that  regulation,  and  for  the  fact  that  the  East  India 
Company  must  be  *  ^ken  to  have  given  its  assent  to  it,  the  *  416 
regulations  of  the  Madras  Civil  Service  Fund  would  have 
received  the  same  interpretation  as  that  which  I  now  submit  to 
your  Lordships  ought  to  be  put  on  the  regulations  of  the  Bengal 
Civil  Service  Fund. 

The  question  in  this  case,  encumbered,  as  it  has  been,  and  over- 
laid, by  a  great  mass  of  superincumbent  official  documents,  when 

^  The  East  India  Company  v.  Bobertson,  12  Moore,  P.  C.  400.   See  alio  Davia 
r.  The  Madras  Service  Fand,  12  Moore,  P.  C.  408,  n.  (h). 
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it  is  extricated  from  that  load  becomes  very  clear  and  simple  in  its 
nature.  I  must,  therefore,  more  your  Lordships  that  the  decision 
of  the  Court  below  be  affirmed ;  but  unless  it  should  appear  to 
your  Lordships  befitting  to  give  a  contrary  direction,  I  should 
humbly  submit  that,  baring  regard  to  the  relation  between  the 
appellant  and  the  respcmdents,  although  I  am  not  at  all  insensible 
to  the  fact  that  this  is  an  appeal  to  your  Lordships'  House  after  two 
adverse  decisions,  yet  I  -think  I  should  best  express  what  I  trust 
will  be  the  feeling  of  your  Lordships,  when  I  move  your  Lordships 
to  dismiss  the  appeal,  but  to  say  nothing  upon  the  subject  of  costs. 

Lord  Cranworth.  —  My  Lords,  this  case,  though  one  of  great 
importance,  does  not  raise  any  difficult  questions  either  of  law  or 
of  fact.  It  must  be  decided  entirely  on  the  true  construction  of  a 
few  passages  contained  in  two,  or  at  most  in  three  documents. 

The  civil  servants  of  the  East  India  Company  in  their  Bengal 
Presidency,  being  desirous  of  forming  a  fund  there,  by  means  of 
which  they  might,  after  a  definite  term  of  service,  be  enabled  to 
retire  with  a  life  annuity,  drew  up,  and  caused  to  be  remitted  to 
the  Court  of  Directors,  a  memorial  expressing  this  desire,  stating 
the  extent  of  contribution  they  were  prepared  to  make,  and 
*  417  *  soliciting  from  the  company  pecuniary  aid  towards  the 
formation  of  the  fund.  This  memorial  bears  date  the  1st 
of  May,  1822,  and  was  forwarded  to  the  Home  Grovernment  in  the 
following  month  of  June.  The  memorial  was  accompanied  by  a 
string  of  proposed  resolutions,  thirty-six  in  number,  by  which  the 
memorialists  considered  that  the  object  they  had  in  view  might,  with 
pecuniary  assistance  from  the  company,  be  attained. 

The  memorial  was  taken  into  favourable  consideration  by  the 
directors,  and  they,  by  a  public  letter  to  Bengal,  dated  tlie  8th 
December,  1824,  expressed  their  full  approbation  of  the  object  of 
the  memorialists,  and  their  willingness  to  assist  in  the  formation 
of  such  a  fund  as  was  proposed,  even  to  an  extent  beyond  that  which 
had  been  asked,  but  they  at  the  same  time  stated  several  altera- 
tions which  they  considered  necessary  in  the  regulations  which 
had  been  transmitted  with  the  memorial. 

This  despatch  was  accompanied  by  a  copy  of  the  regulations 
proposed  by  the  memorialists,  and  of  the  observations  of  the  com- 
pany on  such  of  them  as  they  considered  to  require  alteration. 
To  a  few  of  these  it  is  necessary  to  advert. 
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By  the  first  of  these  regulations  it  was  proposed  that  the  sub- 
scribers to  the  fund  should  from  the  1st  of  January,  1824,  con- 
tribute to  the  fond  four  per  cent,  on  their  salaries.  To  this  the 
directors  assented,  merely  substituting  the  1st  of  May,  1825,  for 
the  1st  of  January,  1824. 

By  the  third  regulation  the  civil  servants  proposed  that  the 
annuity  to  be  granted  should  be  7000  rupees.  But  the  directors 
insisted  that  every  annuity  must  be  fixed  at  10,000  rupees,  pay- 
able in  England  at  2«.  per  rupee. 

By  the  fourth  regulation  it  was  proposed,  that  the  annuities 
should  be  tendered  to  the  civil  servants  according  to  their 
seniority  on  the  gradation  list.    To  this  the  *  directors  as-    *  418 
sented,  only  confining  the  grant  to  servants  who  should 
have  been  twenty-five  years  in  the  service,  twenty-two  of  which 
must  have  been  actually  passed  in  India. 

By  the  eighth  regulation  it  was  proposed,  that  the  managers  of 
tlie  fund  should  exercise  a  discretion  as  to  the  number  of  annuities 
to  be  granted  in  any  particular  year.  But  the  directors  altered 
ibis,  by  substituting  a  clause  limiting  the  number  to  nine  annuities 
per  annum. 

The  eleventh  regulation  as  proposed  was  in  these  words,  ^^  Any 
sabscriber  who  may  accept  the  tender  of  an  annuity  shall  be  re- 
quired, to  entitle  him  to  such  annuity,  to  pay  to  the  institution  the 
difference  between  two  thirds  of  the  actual  value  of  the  annuity  on 
his  life,  and  the  accumulated  value  of  his  previous  contributions, 
in  case  the  latter  quantity  shall  be  less  than  the  former.  These 
values  shall  be  determined  as  below  provided." 

The  directors  on  this  regulation  made  the  following  note: 
"  After  the  word  *  institution '  must  be  inserted  the  words  *  pre- 
vious to  the  date  at  which  the  annuity  is  to  commence.'  The 
words  *  one  half  must  be  substituted  for  the  words  *  two  thirds.' " 

I  do  not  think  it  necessary  to  consider  the  other  regula- 
tions. 

The  civil  servants  after  receiving  at  Calcutta  the  despatch  of  the 
8th  December,  1824,  together  with  the  regulations  as  altered  by 
the  directors,  agreed  at  a  meeting  held  on  the  12th  of  November, 
1825,  to  adopt  the  regulations  as  so  altered,  with  merely  a  few; 
trifling  changes  of  a  verbal  character  ;  and  so  altered,  the  regula- 
tions were  finally  sanctioned  by  a  despatch  of  the  directors  dated 
the  80th  of  May,  1827.    These  regulations  relate  exclusively  to  the 
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mode  of  forming  and  dealing  with  that  part  of  the  annuity  fund 
which  was  to  be  furnished  by  the  civil  servants. 

*  419       *  In  order  to  ascertain  what  was  the  amount  to  be  con- 

tributed by  the  company,  we  must  refer  to  the  despatch  of 
the  8th  of  December,  1824,  on  which  this  liability  is  founded. 

The  despatch  is  divided  into  seventy-eight  paragraphs ;  but  the 
first  thirty-two  have  no  bearing  on  the  question  of  annuities.    The 
next  eleven  paragraphs,  83  to  48  inclusive,  are  confined  to  a 
general  statement  as  to  what  had  been  done  in  former  years  with 
a  view  to  the  formation  of  an  annuity  fund,  and  as  to  the  advan- 
tages which  when  formed  it  would  ofier  to  the  service.    The  44th         i 
paragraph  is  important ;  it  is  as  follows :  ^^  In  estimating  the  ad-         i 
vantages  to  be  derived  firom  an  annuity  fund,  we  have  directed         i 
our  attention  to  four  particulars,  viz.  the  ^  amount  of  each  an- 
nuity ;  the  number  of  annuitants ;  the  proportion  of  the  value  of 
the  annuity  which  should  be  paid  by  the  annuitant ;  and,  security 
that  the  annuities  shall  be  regularly  paid.'  " 

Paragraphs  45  and  46  deal  with  the  first  of  these  four  particulars, 
and  express  the  opinion  of  the  directors  that  the  annuity  ought  to 
be  10,000  rupees  or  lOOOZ.  per  annum,  instead  of  7000  rupees  as 
proposed  by  the  memorialists.  The  next  five  paragraphs  (47  to  51 
inclusive)  deal  with  the  second  question,  and  give  reasons  why 
the  annuities  annually  granted  should  be  nine  in  number.  The 
six  following  paragraphs  relate  to  the  third  particular  mentioned 
in  paragraph  44,  viz.  the  proportion  of  the  value  of  the  annuity 
which  should  be  paid  by  the  annuitant.  The  rest  of  the  despatch, 
except  the  last  three  paragraphs,  is  devoted  to  the  fourth  question, 
namely,  that  which  is  called,  in  paragraph  44,  security  that  the  an- 
nuities will  be  regularly  paid. 

It  is  on  the  true  interpretation  of  the  paragraphs  relating  to  the 
last  two  questions,  that  the  present  case  turns. 

*  420       *  With  respect  to  the  six  paragraphs  relating  to  the  con- 

tributions to  be  made  by  the  civU  servants,  it  is  to  be  ob- 
served, that  no  engagement  is,  or  could  be,  entered  into  by  the 
directors  as  to  these  contributions,  except  that  whereas  the  civil 
servants  had  by  the  regulations  accompanying  their  memorial  pro- 
posed that  they  should  in  some  way  make  up  two  thirds  of  the 
value  of  the  annuity,  to  be  ascertained  when  it  should  be  granted, 
the  company,  by  the  55th  paragraph  of  the  despatch,  substituted 
one  half  for  two  thirds.     With  this  remark  I  will  postpone  the 

[814] 


BOLDEBO  V.  EAST  INDIA  COMPANT.  *420 

consideration  of  these  six  paragraphs  till  I  have  endeavoured  to 
ascertain  what  is  the  engagement  into  which  the  directors  entered 
under  the  fourth  head  of  particulars  mentioned  in  paragraph  44, 
i.  e.  the  security  for  due  payment  of  the  annuities. 

The  discussion  of  this  subject  begins  with  the  58th  paragraph. 
It  is  not  unworthy  of  notice  that  the  question  is  there  stated  as 
being  a  question  as  to  the  best  mode  of  affording  security  by  the 
company  that  there  should  be  funds  sufficient  for  payment  of  the 
annuities.  And  at  the  end  of  paragraph  59  they  proceed  to  state 
the  means  by  which  the  advantages  of  the  proposed  annuities 
might  be  secured.  This  they  proceed  to  say  must  be,  in  the  first 
place,  by  the  contributions  to  be  made  by  the  civil  servants  them- 
selves, i.  e.  in  the  first  place  four  per  cent,  on  their  salaries  and 
emoluments ;  and,  secondly,  the  sums  called  fines,  payable  by 
every  subscriber  to  make  up  one  half  of  the  value  of  the  annuity. 
These  payments  were  fully  provided  for  by  regulations  1  and  11. 

The  despatch  proceeds  in  paragraph  61  to  point  out  the  obliga- 
tion which  the  company  took  on  itself.  The  directors  say,  that  in 
order  to  promote  the  welfare  of  their  servants,  they  had  resolved 
that,  in  case  an  annuity  fund  should  be  formed  in  Bengal 
upon  the  principles  *  explained  in  the  despatch,  and  under  *  421 
the  proposed  regulations  as  modified  by  the  directors,  they 
would  contribute  whatever  sum  might  be  required  to  enable  the 
fund  to  grant  the  requisite  annuities  not  exceeding  nine  per  annum. 

In  order  to  effect  this  object,  the  directors  agreed  that  they 
would  credit  the  fund  every  year  with  a  sum  equal  in  amount  to 
the  four  per  cent,  on  the  salaries  and  emoluments  contributed  by 
the  subscribers.  And  the  despatch  contains  an  elaborate  calcula- 
tion for  the  purpose  of  showing  that  the  sums  thus  paid  into  and 
credited  to  the  fund  with  accumulations  of  interest,  would  prob- 
ably produce  a  large  balance  every  year  beyond  what  would  be 
necessary  for  securing  the  annuities ;  and  it  was  stipulated  for  the 
company,  that  at  the  end  of  every  five  years  it  should  be  ascer- 
tained whether  the  balance  actually  realized  was  more  or  less 
than  that  which  had  been  calculated  on.  If  it  was  less  the  com- 
pany was  to  make  good  the  deficiency  ;  if  more,  then  the  contribu- 
tion by  the  company  was  to  be  reduced.  At  the  end  of  twenty-five 
years  the  tables  on  which  the  value  of  the  lives  had  been  calculated 
was  to  be  finally  corrected,  and  thenceforth  the  company's  contri- 
bution was  to  be  limited  to  the  sum  which,  when  added  to  the 
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contributions  of  the  civil  servants  and  the  income  of  the  balance, 
should  be  sufficient  to  secure  the  regular  payment  of  the  annuities 
according  to  their  value  as  then  fixed. 

The  result  of  all  this  is  shortly  summed  up  in  paragraph  63,  in 
the  following  words :  "  Upon  the  principles  which  we  have  thus 
explained,  the  number  of  nine  annuities  annually  is  virtually 
guaranteed  by  the  company,  and  the  company's  contribution  is 
limited  to  the  amount  necessary  for  the  accomplishment  of  that 
important  object." 

It  seems  to  me  clear  that,  according  to  these  stipulations, 
*  422  *  what  the  company  bound  itself  to  do,  was  to  guarantee  to 
the  civil  servants  the  amount  of  the  annuities,  provided 
they  made  the  contributions  which,  under  the  regulations  as  pro- 
posed by  them,  and  finally  sanctioned  by  the  directors,  they  were 
bound  to  make. 

What,  then,  were  these  contributions?  Clearly,  first,  under 
regulation  No.  1,  four  per  cent,  on  their  salaries  and  emoluments ; 
and,  secondly,  under  regulation  11,  the  difference  between  one  half 
of  the  actual  value  of  the  annuity  on  the  life  of  the  person  claim- 
ing it,  and  the  accumulated  value  of  his  four  per  cent,  contribu- 
tions, in  case  they  should  be  less  than  one  half. 

Here  it  is  that  the  questions  in  the  present  case  arises.  The 
four  per  cent,  contributions  paid  by  the  appellant,  amounted,  when 
he  claimed  his  annuity,  to  more  than  one  half  its  value.  He  had, 
therefore,  nothing  to  pay  under  regulation  11.  But  he  insists, 
further,  that  he  is  entitled  to  be  repaid  all  which  he  has  paid  in 
excess  beyond  one  half  the  value  of  his  annuity,  with  interest  at 
six  per  cent. 

Such  a  claim  could  not  possibly  be  sustained  on  any  part  of  the 
despatch,  or  of  the  regulations  to  which  I  have  hitherto  adverted. 
The  appellant  paid  only  what,  under  regulation  1,  he  was  bound 
to  pay.  He  was  under  no  obligation  to  pay  any  thing  under  regu- 
lation 11,  and  the  company  contributed  all  which  was  required  to 
entitle  him,  when  added  to  the  payments  he  had  made  under  regu- 
lation No.  1,  to  his  annuity.  The  company  guaranteed  to  him  his 
annuity,  he  having  paid  all  which  under  the  regulations  he  was 
bound  to  pay. 

But  the  appellant  contends  that  there  are  other  parts  of  the 
despatch  which  throw  light  on  the  case,  and  which  show  that 
there  was  an  engagement  by  the  directors  express  or  implied 
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« 

to  refund,  to  any  civil  servant  taking  *  an  annuity,  whatever    *  428 
he  might  have  paid  in  excess  beyond  one  half  of  its  value. 

Tlie  passages  relied  on  by  the  appellant  as  leading  to  this  conclu- 
sion are  not  found  in  that  part  of  the  despatch  which  relates  to  the 
amount  to  be  contributed  by  the  company,  but  in  that  which  relates 
to  the  contributions  of  the  subscribers. 

One  paragraph  (t52)  is  as  follows :  ^^  The  third  point  requiring 
attention  is  the  proportion  of  the  value  of  the  annuity  which 
should  be  paid  by  the  annuitant,  or,  in  other  words,  what  shall  be 
the  sum  paid  by  a  servant,  including  his  accumulated  subscrip- 
tions, to  entitle  him  to  an  annuity,  if  otherwise  eligible  ?  Upon 
which  point  we  must  observe  that  we  consider  it  of  essential  im- 
portance tliat,  so  far  as  may  be  practicable,  the  advantages  afforded 
by  the  fund  should  be  available  by  those  eligible  to  receive  them, 
upon  terms  of  strict  equality." 

The  appellant  contends  that  unless  a  subscriber  who  had,  by  his 
four  per  cent,  contributions  paid  more  than  half  the  value  of  his 
annuity,  was  entitled  on  claiming  his  annuity  to  have  his  payments 
in  excess  repaid  to  him  with  interest,  he  would  not  be  on  terms  of 
equality  with  another  subscriber  who  had  altogether  only  made  up 
that  half  value.  But  even  supposing  the  equality  here  contem- 
plated was  an  equality  in  the  amount  contributed  by  the  different 
subscribers,  it  would  yet,  I  think,  be  &  violent  and  forced  construc- 
tion to  hold,  that  because  the  directors  when  speaking  not  of  their 
own  contributions  but  of  the  contributions  of  the  civil  servants, 
had  said  that  they  considered  it  of  essential  importance  that,  so 
far  as  might  be  practicable,  the  advantages  afforded  by  the  fund 
should  be  available  by  those  eligible  to  receive  them  on  terms  of 
strict  equality,  therefore  they  meant  that  the  subscriber  who 
had  contributed  in  excess  should  be  *  repaid  the  amount  of  *  424 
that  excess.  But  upon  looking  at  the  paragraph  in  ques- 
tion, and  at  that  which  follows  it,  I  am  satisfied  that  the  equality 
spoken  of  did  not  refer  to  the  sums  contributed  by  the  subscriber, 
but  to  the  value  of  what  he  was  to  get  in  return  for  his  subscrip- 
tions. In  paragraph  58  it  is  said,  that  as  the  ages  of  the  annui- 
tants must  naturally  vary,  it  follows  that  to  maintain  strict  equal- 
ity the  amount  of  the  purchase  money  would  depend  on  the  value 
of  the  annuity  regulated  by  the  age  of  the  annuitant ;  and  at  the 
end  of  paragraph  55  a  table  is  given  of  the  value  of  the  annuity 
at  different  ages,  from  forty  to  fifty-two.    I  am  satisfied  that  the 
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argument  of  the  appellant,  derived  from  the  allusion  to  strict 
equality  in  paragraph  52,  is  unfounded,  and  that  the  equality 
contemplated  was  an  equality  in  the  ralue  of  the  thing  purchased, 
and  not  an  equality  in  the  amount  of  the  purchase  money. 

The  next  two  paragraphs,  54  and  55,  appear  to  me  strongly  to 
show  that  the  directors  did  not  understand  that  there  was  to  be 
any  refunding.  It  has  not  been,  and  indeed  it  could  not  be,  con- 
tended that  any  refunding  was  contemplated  by  the  memorial  and 
the  regulations  as  proposed  by  the^  civil  servants.  The  right  to  it 
rests  wholly  on  the  despatch,  and  on  that  part  of  it  from  paragraph 
52  to  paragraph  57  inclusive,  relating  to  the  sums  to  be  contrib- 
uted by  the  civil  servants.  But  two  of  those  paragraphs  seem  to 
me  to  show,  that  if  no  refunding  was  contemplated  by  the  original 
memorial  and  the  regulations  which  accompanied  it,  none  was  con- 
templated in  the  scheme  finally  adopted. 

In  paragraph  54  the  despatch  states  the  original  proposal  of  the 
memorialists,  that  every  subscriber,  in  order  to  entitle  himself  to 
an  annuity,  should  be  bound  to  pay  up  the  difference  between  two 
thirds  of  the  value  of  the  annuity  and  the  amount  of  his 
*  425  contributions,  in  case  they  *  should  be  less  than  two  thirds. 
If  the  matter  had  rested  there,  no  one  could  have  contended 
that  there  was  any  claim  for  refunding  in  case  of  a  subscriber  hav- 
ing paid  more  than  two  thirds.  It  seems  to  follow,  that  when  in 
the  next  paragraph  the  directors  agree  to  reduce  the  two  thirds  to 
one  half,  the  rights  of  the  contributors  must  remain  unaltered,  ex- 
cept that  the  amount  of  their  contributions  was  diminished.  If 
there  would  have  been  no  right  to  a  refunding  in  the  one  case 
neither  is  there  in  the  other. 

This  brings  me  to  the  57th  paragraph,  which  is  that  on  which 
the  appellant  mainly  relied,  but  which  when  closely  examined 
seems  to  me  to  afford  no  support  to  his  argument. 

The  first  annuities  were  to  be  granted  at  the  end  of  one  year 
after  the  formation  of  the  fund  should  have  commenced,  and  these 
annuities  would  naturally  be  taken  by  servants  who  had  before  the 
formation  of  the  fund  run  through  the  whole  of  their  Indian 
career,  i.  e.  twenty-five  years*  service.  The  first  annuitants 
would  therefore  have  only  contributed  their  four  per  cent,  for  one 
year,  and  would  have  a  very  large  sum  to  pay  under  regulation 
11,  in  order  to  make  up  their  half  value  of  the  annuity. 

So  far  they  would  be  on  an  equality  with  the  other  civil  ser- 
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vants  w1)o  were  in  the  service  when  the  fund  was  formed,  and  who 
would  have  to  contribute  annually  for  two,  three,  four,  and  even  as 
to  some  for  twenty-five  years.  But  they  would  have  this  very 
great  advantage,  they  would  not  have  been  exposed  to  the  same 
risk  of  losing  the  benefit  of  their  annual  contributions  by  dying 
during  the  previous  period  of  their  service,  before  they  could 
claim  any  annuity.  The  same  thing  must  happen,  though  in  a 
less  degree,  for  many  years  to  come.  The  sole  object  of  this 
57th  paragraph  evidently  was  to  point  out  that  *  there  was  *  426 
no  way  of  providing  against  this  inequality  of  benefit,  which 
would  exist  for  many  years  after  the  scheme  should  come  into 
operation,  except  by  excluding  from  it  old  servants  who  had  com- 
pleted or  nearly  completed  their  term  of  service.  And  the  para- 
graph explains  fully  that  if  the  old  servants  were  not  allowed  to 
participate  in  the  benefits  of  the  fund,  the  younger  members  of 
the  service  would  be  deprived  of  the  advantage  of  quicker  succes- 
sion in  their  career,  as  the  old  members  would  then  have  no  in- 
ducement, so  far  as  the  annuity  fund  was  concerned,  to  retire. 
The  increased  retirements  of  old  servants  would,  it  was  pointed 
out,  go  far  to  countervail  in  favour  of  the  younger  members  the 
advantages  which,  at  the  commencement,  the  older  servants  would 
necessarily  possess. 

This  being  the  sole  object  of  the  clause,  the  question  is,  what 
effect  is  to  be  given  to  the  language  with  which  it  commences  ? 
"  But,  although  in  the  mode  here  proposed,  all  servants  becoming 
annuitants  will  pay  half  the  value  of  their  respective  annuities, 
and  no  more,  and  will  so  far  be  placed  on  an  equal  footing,  yet  it 
has  not  escaped  our  observation,"  <tc.  The  appellant  argues  that 
this  amounts,  either  alone  or  coupled  with  the  five  preceding 
clauses,  to  an  engagement  that  no  contributor  to  the  fund  ever 
should  be  called  on  to  pay  more  than  one  half  the  value  of  his  an- 
nuity ;  and  so  that  any  contributor  who  should  by  his  four  per  cent, 
payments  have  contributed  more  than  half  the  value  of  his  annuity, 
calculated  at  its  value  when  he  should  claim  it,  should  be  entitled 
to  claim  besides  his  annuity,  repayment  of  all  payments  of  excess 
of  one  half  the  vijue,  with  accumulated  interest  at  six  per  cent. 

I  think  it  would  be  unreasonable  to  give  such  an  effect  to 
these  words,  directed  as  they  evidently  were  to  a  *  special   *  427 
class  of  cases,  and  not  expressing  or  being  intended  to  ex- 
press any  contract  or  engagement  on  the  part  of  the  company. 
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Treating  them  as  intended  only  to  point  out  to  those  who,  when 
thej  joined  the  institution,  were  joung  in  the  service,  that  though 
the  older  servants  would  necessarily  have  some  advantages,  yet 
they  would,  in  fact,  equally  with  themselves,  have  to  make  up  the 
one  half  value  of  the  annuity,  and  by  retirements  would  open  the 
way  to  more  rapid  succession  in  the  service,  the  words  are  soflt 
ciently  accurate.  Considering,  then,  these  words  as  from  the  part 
of  the  despatch  in  which  they  occur,  we  are  bound  to  consider 
them,  not  as  forming  any  part  of  what  the  company  undertook  to 
guarantee,  but  as  used  for  an  altogether  different  purpose,  I  think 
it  impossible  for  the  appellant  to  deduce  from  them  a  contract  or 
engagement,  that  all  contributions  of  a  civil  servant  beyond  the 
half  value  should  be  returned  to  him. 

I  have  omitted  to  mention  what  seems  to  me  very  material  as 
excluding  any  notion  of  refunding,  namely,  that  in  the  long  and 
elaborate  calculation  contained  in  the  report,  showing  what  at  the 
end  of  twenty  five-years  would  probably  be  the  state  of  the  fund,  no 
charge  is  made  on  account  of  any  repayments,  though  if  refunding 
had  been  contemplated,  it  could  not  have  escaped  observation  that 
the  state  of  the  fund  might  have  been  materially  affected  by  it. 

My  opinion,  therefore,  on  the  effect  of  the  despatch  and  regula- 
tions taken  together  is,  that  the  amoimt  to  be  contributed  by  the 
civil  servants  depends  entirely  upon  the  regulations,  which  are 
wholly  silent  as  to  refunding,  and  that  all  which  the  company  has 
undertaken  is,  to  make  up  the  difference  between  the  value 
*  428  of  the  annuity,  *  and  the  sums  which  under  the  first  and 
eleventh  regulation  might  have  been  contributed  by  the  an- 
nuitant. 

I  do  not  think  it  necessary  to  advert  in  detail  to  what  passed 
afterwards,  as  it  has  been  fully  referred  to  by  iny  noble  and 
learned  friend.  No  doubt  during  some,  few  years  the  original 
scheme  was  altered  for  the  benefit  of  the  servants,  and  the  princi- 
ple of  refunding  was  to  some  extent  sanctioned.  But  these  were 
all  temporary  arrangements,  and  even  if  I  could  infer  from  the 
expressions  in  some  of  the  despatches  of  the  directors,  written 
many  years  after  the  establishment  of  the  fund,  that  they  supposed 
refunding  to  have  formed  part  of,  or  to  be  in  accordance  with,  the 
original  regulations,  tiiat  was  in  my  opinion  a  mere  mistake,  and 
ought  not  to  have  any  influence  in  determining  what  is  the  true 
construction  of  the  regulations  themselves. 
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I  therefore  concur  with  the  judgments  in  the  Courts  below,  and 
I  also  concur  with  my  noble  and  learned  friend,  in  thinking  that 
this  appeal  ought  to  be  dismissed,  and  that  there  ought  to  be  no 
costs. 

Lord  Chelmsford.  —  My  Lords,  the  question  raised  by  this  ap- 
peal is  whether  Mr.  Boldero,  a  retired  civil  servant  of  the  East 
Lidia  Company,  who  had  contributed  annually  to  an  annuity  fund 
created  for  the  purpose  of  providing  annuities  for  the  civil  servants 
of  the  company  in  the  Presidency  of  Bengal  on  their  retirement 
from  the  service,  is  entitled  to  a  refund  of  the  excess  of  his  contri- 
butions beyond  the  sum  which  he  was  bound  to  pay  towards  the 
purchase  of  the  annuity  to  which  he  had  become  entitled. 

The  argument  for  the  appellant  was  founded  upon  an  al- 
leged contract  between  the  East  Lidia  Company  and  *  the  -  *  429 
company's  civil  servants,  contained  in  a  memorial  of  the 
civil  servants  to  the  company,  and  in  a  despatch  of  the  directors 
in  answer  to  the  memorial,  and  also  in  the  supposed  admission  by 
the  directors  of  the  principle  of  refund  to  be  found  in  subsequent 
transactions  and  documents.  It  was  properly  stated  by  the  re- 
spondents, that  if  the  appellant  could  show  that  he  was  entitled  to 
receive  back  the  excess  of  his  contributions  to  the  annuity  fund,  in 
consequence  either  of  an  agreement  with  themselves  or  with  the 
subscribers  to  the  fund  inter  »e^  they  would  hold  themselves  re- 
sponsible for  the  repayment.  The  only  question,  therefore,  to  be 
determined  is,  whether  Mr.  Boldero  is  entitled  to  the  refund  which 
he  claims  ? 

Although  the  case  occupied  several  days  in  argument,  it  lies  in 
a  very  narrow  compass.  The  contract  is  to  be  found  (if  at  all)  in 
three  documents :  first,  the  memorial  of  the  civil  servants  to  the 
Court  of  Directors  of  the  East  India  Coqipany  of  the  1st  May, 
1822 ;  second,  the  regulations  of  the  proposed  annuity  fund,  and 
the  alterations  by  the  Court  of  Directors  adopted  by  the  civil  ser- 
vants ;  and  third,  the  despatch  from  the  Court  of  Directors  of  the 
8th  December,  1824. 

The  memorial  referring  to  the  establishment  of  an  annuity  fund 
in  the  Madras  Presidency  under  the  sanction  and  with  the  co- 
operation of  the  East  India  Company,  prays,  that  the  Court  of  Di- 
rectors will  grant  an  annual  donation  proportionate  to  that  which 
they  had  granted  to  the  Madras  fund,  and  will  issue  instructions 
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for  receiving  in  deposit  the  whole  of  the  capital  and  subscriptions 
of  the  proposed  fond  from  the  trustees  into  the  treasury,  and  will 
direct  interest  to  be  paid  on  all  receipts  and  payments. 
The    regulations    of   the    annuity   fund,    which    were   sanc- 
tioned by  the  directors,  proved  that  the  subscribers  shall 

*  430    *  contribute  for  the  purposes  of  the  fund  l-25th  part  of 

their  salaries  and  all  other  public  emoluments.  That  the 
affairs  of  the  institution  shall  be  managed  by  a  committee  of  nine, 
four  of  whom  shall  be  ex  cfficioj  and  five  shall  be  subscribers  and 
elected  at  a  general  meeting.  That  the  money  and  securities  for 
money  belonging  to  the  fund  in  India  shall  be  kept  in  the  public 
treasury,  subject  to  the  direction  and  control  of  the  trustees  and 
managers  of  the  fund.  That  the  committee  of  managers  shall  be 
competent  to  decide  in  the  first  instance  upon  all  matters  relative 
to  the  receipts  and  disbursements  of  the  fund,  as  well  as  generally 
upon  all  subjects  connected  with  the  management  of  the  fund,  and 
the  due  execution  of  the  rules  established  for  it.  But  the  decision 
of  the  committee  of  managers  shall  be  liable  to  revision  and  con- 
trol by  the  resolution  of  the  subscribers  passed  at  a  general  meet- 
ing. That- no  decision  upon  any  general  questions  involving  any. 
increase  or  diminution  of  the  rate  of  contribution  cow  fixed,  or 
any  essential  addition  to  or  alteration  in  the  original  rules  and 
principles  of  the  institution  which  are  now  established,  shall  be 
valid  until  sanctioned  and  approved  by  the  Court  of  Directors. 

In  the  despatch  of  the  8th  December,  1824,  which  is  the  third 
and  last  of  the  documents  in  which  it  is  alleged  that  the  contract 
with  the  appellant  and  the  other  civil  servants  is  contained,  the  di- 
rectors express  their  approval  of  the  scheme  of  an  annuity  fund, 
and  their  willingness  to  contribute  to  its  augmentation.  They  ob- 
serve that  an  annuity  fund  to  be  successful  must  derive  material 
assistance  from  the  company.  That  to  establish  a  fund  on^  such 
liberal  principles  as  to  insure  its  success  as  a  measure  highly  bene- 
ficial to  the  whole  service,  the  company's  contribution  should  be 
proportionate  to  the  contribution  of  the  service.    That  as 

*  431    the  efficiency  and  *  utility  of  an  annuity  fund  must  ma- 

terially depend  upon  the  inducement  oflered  by  it  to  <M 
servants  to  retire,  they  had  come  to  the  determination  that  the  an- 
nuities shall  not  fall  short  of  10,000  rupees  each,  payable  in  Eng- 
land at  the  rate  of  2$.  the  rupee,  being  lOOOZ.  sterling,  and  that  a 
civil  servant  shall  not  be  eligible  to  accept  an  annuity  unless  he 
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has  been  actually  in  the  service  the  period  of  twenty-five  years. 
That  in  order  to  render  the  arrangement  of  important  value  to  the 
service,  they  have  resolved  to  fix  the  proportion  of  the  purchase 
money  to  be  paid  by  a  subscriber  to  the  fund  at  one  half  of  the 
value  of  the  annuity,  according  to  a  table  calculated  upon  the 
principle  of  their  allowing  an  interest  of  six  per  cent,  upon  all  the 
balances  of  the  fund. 

The  directors  then  proceed  to  explain  the  advantages  to  result 
from  the  establishment  of  this  principle,  and  to  state  the  means  by 
which  those  advantages  may  be  secured ;  which  they  describe  to 
be,  first,  by  subscriptions  froin  civil  servants  proportioned  to  their 
income ;  secondly,  contributions  from  the  company  ;  under  which 
head  they  say,  ^^  The  company  shall  contribute  whatever  sum  may 
be  required  in  addition  to  the  contributions  of  the  subscribers,  to 
enable  the  fund  to  grant  such  number  of  annuities  as  may  be  ac- 
cepted under  the  prescribed  regulations,  not  exceeding  nine  per  an- 
num '^ ;  and  that  they  had  further  resolved  that  an  interest  of  six 
per  cent,  per  annum  be  allowed  on  the  funds  set  apart  for  the  pay- 
ment of  annuities ;  and,,  thirdly,  fines  from  subscribers  on  becom<- 
ing  annuitants,  which  are  explained  to  be  ^^  the  difierence  between 
the  accumulated  value  of  a  subscriber's  contributions,  and  one 
half  of  the  value  of  his  annuity.'' 

Upon  these  documents,  so  far  as  they  have  been  referred 
to,  there  appears  to  be  nothing  to  warrant  the  *  notion  of  a  *  482 
contract  having  been  entered  into  with  the  appellant  to  re- 
pay him  the  excess  of  his  contributions  beyond  the  half  of  the 
value  of  his  annuity.  The  scheme  of  an  annuity  fund  originated 
with  the  civil  servants,  and  was  proposed  to  be  established  for  their 
mutual  benefit,  and  they  solicited  the  directors  to  grant  tKem  to- 
wards the  objects  of  the  fund  '^  an  annual  donation."  Beyond 
this  donation,  which  was  agreed  to  be  made  to  the  extent  of  one 
half  of  the  value  of  the  annuities  to  be  granted  to  the  civil  ser- 
vants upon  retirement,  and  their  becoming  depositories  of  the 
funds  set  apart  for  the  payment  of  the  annuities,  paying  six  per 
cent  upon  the  deposits,  the  company  had  nothing  whatever  to  do 
with  the  management  and  appropriation  of  the  funds,  or  with  the 
internal  government  of  the  affairs  of  the  institution.  These  were 
all  conducted  by  the  subscribers  themselves,  through  a  committee 
of  managers.  The  contributions  to  the  fund  were  paid  into  the 
treasury,  subject  to  the  control  and  direction  of  the  trustees  and 

[828] 


*432  CASES  IN  THI  HOirSE  OP  LORDS. 

managers,  and  the  application  of  the  fund  according  to  the  rega- 
lations,  rested  entirely  with  them.  There  is  nothing  in  the  general 
character  of  the  arrangements,  from  which  it  can  be  inferred  that 
the  subscribers  contributing  to  the  fund  were  to  have  any  refund 
of  what  they  h^d  paid  beyond  the  half  value  of  the  annuity.  They 
were  required  to  pay  the  four  per  cent,  as  long  as  they  continued 
in  the  service.  If  the  company  had  declined  to  contribute  any 
donation  to  the  annuity  fund,  the  subscribers  must  have  had  to 
provide  the  whole  value  of  the  annuity,  which  would  probably  in 
most  cases  (if  not  in  all)  have  required  an  additional  sum  larger 
than  the  excess  which  has  arisen  from  the  limitation  of  their  con- 
tributions to  the  half  value. 

Nor  is  there  any  great  hardship  upon  the  subscribers  in 
denying  them  the  return  which  the^  Claim.  It  certainly 
*  433  *  might  happen  (though  probably  the  instances  would  be 
very  rare),  that  a  subscriber  might  have  paid  more  than  the 
half  value  before  he  was  entitled,  from  length  of  service,  to  receive 
an  annuity ;  but  it  may  be  assumed  that  in  general  this  would  not 
be  the  case.  If,  therefore,  a  civil  servant  after  having  served 
twenty-five  years  chose  not  to  retire,  he  must  be  taken  to  have 
balanced  the  advantages  arising  from  his  continuance  in  the  ser- 
vice, in  receipt  of  his  salary,  against  the  loss  of  four  per  cent., 
which  he  is  compelled  to  contribute  out  of  that  salary  to  the  an- 
nuity fund,  into  which  it  is  absorbed. 

But  it  is  contended  on  the  part  of  the  appellant,  that  the  docu- 
ments establish  not  indirectly  and  inferentially,  but  expressly  and 
directly,  a  contract  that  the  civil  servants  shall  have  a  return  of 
the  excess  of  their  contributions  to  the  annuity  fund.  It  is  admit- 
ted that  the  civil  servants  are  obliged  to  contribute  to  the  fund 
four  per  cent,  of  their  salaries,  as  long  as  they  remain  in  the  ser- 
vice, and  that  there  is  nothing  in  the  regulations  of  the  fund,  cod- 
stituting  the  subscribers'  agreement  inter  se^  which  points  to  a 
refund  under  any  circumstances.  But  it  is  said  that  in  the  de- 
spatch of  the  8th  of  December,  1824,  there  is  to  be  found  clear  and 
tmequivocal  language  amounting  to  an  express  and  positive  eon- 
tract  that  the  subscribers  shall  receive  back  all  that  they  may  have 
paid  beyond  the  half  value  of  their  annuity.  For  this  purpose 
reference  is  made  to  the  52d  paragraph  of  the  despatch,  whek*e  the 
directors  say  that  they  ^^  consider  it  of  essential  importance  tliat  so 
far  as  may  be  practicable,  the  advantages  afforded  by  the  fund 
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should  be  available  by  those  eligible  to  receive  them  upon  terms  of 
strict  equality."  And  the  57th  paragraph,  which,  referring  to 
what  had  first  been  stated  with  regard  to  the  amount  which  a  civil 
servant  at  the  expiration  of  twenty-five  years'  service,  and 
at  the  age  of  *  forty-five,  would  have  to  pay  for  an  annuity,  *  434 
observes :  ^^  But  although  in  the  mode  here  proposed,  all 
servants  becoming  annuitants  will  pay  half  the  value  of  their 
respective  annuities,  and  no  more  ;  and  will  so  far  be  placed  upon 
an  equal  footing,"  &c.  These  expressions,  the  learned  counsel  for 
the  appellant  assert,  are  conclusive  and  irresistible  proof  that  the 
intention  was  that  the  subscribers  were  to  be  on  a  footing  of  strict 
equality,  and  that  each  subscriber  was  to  pay  one  half  of  his  annu<* 
ity,  and  no  more  ;  and  they  ask  how  it  can  be  said  that  the  sub- 
scribers are  on  a  footing  of  equality,  if  of  two  persons  of  the  same 
age,  one  has  to  pay  for  his  annuity  one  half,  and  the  other  not  only 
the  half,  but  all  his  contributions  beyond  the  amount  of  the  half 
value  ?  And  how  a  civil  servant  becoming  an  annuitant  pays  half 
the  Yalue  of  his  annuity,  and  '^  no  more,"  when  he  has  to  pay  not 
only  the  half  value,  but  the  whole  of  his  contributions  to  the  fund, 
however  much  these  may  exceed  tlie  amount  required  for  the 
purchase  of  an  annuity. 

This  argument  was  urged  at  the  bar  with  great  force  and  ear- 
nestness, but  it  will  not  bear  examination.  The  despatch  of  the 
8th  December,  1824,  has  nothing  whatever  of  the  character  of  a 
contract  which  the  directors  were  entering  into  with  the  civil  ser- 
vants. It  is  a  mere  signification  of  their  approbation  of  the 
scheme  of  the  annuity  fund  for  the  benefit  of  their  servants,  and 
of  their  willingness  to  promote  it  by  a  donation  from  their  own 
funds,  with  a  detailed  description  of  tho  advantages  likely  to  re- 
sult from  such  a  fund,  and  a  suggestion  of  the  points  which  ought 
to  be  regarded  in  its  establishment.  In  the  course  of  these  sug- 
gestions they  say,  ^'The  third  point  requiring  attention,  is  the 
proportion  of  the  value  of  the  annuity  which  should  be  paid  by  the 
annuitants."  On  which  point  they  observe  that  they  ^^  con- 
sider it  of  *  essential  importance  that,  so  far  as  may  be  *435 
practicable,  the  advantages  afforded  by  the  fund  should  be 
available  by  those  eligible  to  receive  them,  on  terms  of  strict 
equality."  It  is  difficult  to  understand  how  the  suggestion  con- 
tained in  tlie  passage  can  be  converted  into  a  contract.  But 
supposing  it  to  amount  to  a  contract,  how  does  the  equality  con- 
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templated  involve  in  it  a  refund  of  the  excess  of  contributions  ? 
The  equality  which  the  company  here  have  in  view,  is  ^^  in  the 
proportion  of  the  value  of  the  annuity  which  should  be  paid  by 
the  annuitants/'  This  equality,  they  say,  if  the  annuitants  were 
of  the  same  age,  would  be  in  a  great  degree  accomplished  by  fixing 
an  aggregate  sum  as  the  pui*chase  money  for  the  annuity,  ^'buf 
(they  add)  ^^  as  the  ages  of  the  annuitants  must  naturally  vary,  it 
follows  that  to  maintain  strict  equality,  the  amount  of  the  purchase 
money  should  depend  upon  the  value  of  the  annuity,  which  cf 
course  is  regulated  by  the  age  of  the  annuitants."  What  possible 
ground  is  there  for  contending  that  in  this  suggestion  of  a  mode 
of  arriving  at  an  •equality  by  making  the  annuitants  pay  (though 
necessarily  unequal  amounts,  yet)  in  each  case  only  one  half  of 
the  annuity,  that  the  company  had  in  contemplation  the  contribu- 
tions previously  made  by  the  subscribers  to  the  annuity  fund,  and 
intended  to  produce  a  different  kind  of  equality  from  that  which 
they  expressed,  by  providing  for  a  return  to  the  annuitants,  of  all 
'  sums  contributed  beyond  what  was  required  for  the  purchase  of 
their  annuities. 

The  words  of  paragraph  57  appear,  if  possible,  to  be  -less  capa- 
ble of  the  effect  which  the  appellant  would  ascribe  to  them.  The 
directors  had,  in  paragraph  55,  expressed  their  resolution  to  fix 
the  proportion  of  the  purchase  money  at  one  half  the  value  of  the 

annuity,  according  to  a  table  subjoined,  and  had  shown  in 
*436    paragraph  *56,  what,  upon   the  assumed   calculations,  a 

civil  servant  at  the  expiration  of  twenty-five  years'  service 
and  at  the  age  of  forty-five  would  have  to  pay.  And  then  tliey 
add,  in  paragraph  57,  the  words  relied  upon :  **  But  although  in 
the  mode  here  proposed,  all  servants  becoming  annuitants  will  pay 
half  the  value  of  their  respective  annuities,  and  no  more,  and  will 
so  far  be  placed  upon  an  equal  footing,"  &c.  Now  is  it  not  evi- 
dent that  this  is  a  mere'  statement  of  the  necessary  result  of  the 
previous  calculations,  and  that  it  can  bind  the  company  to  nodi- 
ing  ?  And  even  taking  the  words  (as  I  did  in  the  consideration  of 
paragraph  52)  to  amount  to  a  contract,  how  are  the  annuitants  pro- 
posed to  be  placed  on  an  equal  footing,  except  by  each  of  them 
paying  only  one  half  of  the  value  of  the  annuity,  whatever  the 
amount  of  that  one  half  may  be  ?  These  paragraphs,  55,  56,  and 
57,  in  fact  only  explain  the  mode  in  which  the  ^^  strict  equality " 
in  the  proportion  of  the  value  of  the  annuity  to  be  paid  by  the 
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annuitants  suggested  in  paragraphs  52  and  58,  can  be  carried 
oat. 

It  thus  appears  that  the  words  ^^  strict  equality  "  in  paragraph 
52,  and  '^  half  the  value  of  the  respective  annuities,  and  no  more," 
in  paragraph  57,  which  are  principally  relied  upon  as  establishing 
the  right  of  the  appellant  to  a  refund  of  the  excess  of  his  contri- 
butions to  the  annuity  fund,  over  the  half  value  of  his  annuity,  do 
not  touch  that  question.  Nor  have  I  been  able  to  discover  any 
thing  in  the  documents  which  constitute  the  supposed  contract  to 
indicate  the  least  intention,  that  the  subscribers  should  receive 
back  any  part  of  the  four  per  cent,  upon  their  salaries,  the  pay- 
ment of  which  was  the  condition  of  their  becoming  entitled  to 
their  annuities.  There  are,  indeed,  passages  which  apparently  point 
in  an  opposite  direction.    I  will  advert  only  to  one  of  them. 

*  It  appears  that  the  directors  contemplated  the  proba-  *  437 
bility  that  the  fund  might  increase  to  an  extent  to  render  it 
unnecessary  for  them  to  continue  to  assist  it  to  the  extent  of  half 
the  value  of  the  annuities.  And  in  their  despatch  of  the  8th  De^  * 
cember,  1824,  they  insert  a  prospective  calculation  of  the  receipts 
and  disbursements  of  the  fund,  showing,  at  the  end  of  the  twenty- 
fifth  year,  an  expected  total  income  exceeding  the  value  of  nine 
annuities  upon  lives  of  forty-five.  With  this  expectation  the  di- 
rectors, by  the  62d  paragraph  of  their  despatch,  desire  that  the 
funds  be  annually  credited  with  a  sum  equal  to  the  amount  yielded 
within  the  year  by  the  subscription  of  four  per  cent,  on  the  oflScial 
incomes  of  the  subscribers,  and  that  the  treasury  should  receive 
deposits,  and  allow  interest  at  six  per  cent,  per  annum,  to  be  com- 
puted annually  upon  the  balance  belonging  to  the  fund.  They  also 
desire,  that  if  at  the  end  of  five  years  the  balance  should  be  less 
than  the  amount  apparent  in  the  prospective  calculation,  the  fund 
be  credited  with  the  amount  of  the  deficiency ;  that  if  on  the 
other  hand  the  balance  shall  exceed  the  balance  so  calculated,  then 
an  annual  deduction  equal  to.  the  income  derived  from  the  excess 
of  balance  shall  be  made,  either  from  the  company's  contribution 
or  from  the  rate  of  interest  allowed  on  the  accumulations  of  the 
fund,  at  the  option  of  the  Court  of  Directors.  They  then  provide 
for  similar  adjustments  every  five  years,  and  for  a  final  limitation 
of  the  company's  contribution  at  the  end  of  twenty-five  years,  to  a 
sum  which,  added  to  the  contributions  of  subscribers,  and  to  the 
inoome  derived  from  the  accumulated  balance,  would  make  a  total 
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income  equal  to  the  grant  of  nine  annuities  annually.    Now  what 

was  the  fund  from  which  this  accumulated  balance  was  to  arise  ? 

It  was  to  consist  of  the  four  per  cent,  of  the  subscribers, 

*  438    of  the  equivalent  annual  *  contribution  of  the  company, 

and  of  the  six  per  cent,  upon  the  capital  of  the  fund.  No 
distinction  is  made  between  the  different  parts  of  this  fund,  but  it 
is  treated  as  a  whole,  and  the  company  is  to  have  the  benefit  of  the 
income  of  the  entire  accumulated  balance  added  to  the  contribu- 
tions of  subscribers,  in  reduction  of  its  own  contribution. 

That  this  was  the  intention  of  the  directors,  appears  from  what 
occurred  upon  the  temporary  arrangement,  which  was  in  operation 
from  1836  to  1840.  In  the  year  1835,  the  application  for  annui- 
ties had,  for  some  reason  or  other,  fallen  short  of  the  annual  num- 
ber proposed  in  the  original  scheme ;  and  the  balance  of  the  an- 
nuity fund  had  increased  far  beyond  what  was  expected  at  the 
time  of  its  institution.  In  consequence,  a  memorial  was  presented 
by  the  civil  servants  to  the  directors,  praying  that  such  modifica- 
*  tions  might  be  made  in  the  regulations  of  the  annuity  fund  as 
would  enable  it  to  apply  to  unappropriated  annuities.  In  answer 
the  directors  say,  '^  Towards  the  accomplishment  of  that  object,  we 
are  prepared  to  suspend,  for  the  present,  any  deduction  from  our 
contribution  or  from  the  rate  of  interest  allowed  on  the  accumula- 
tions of  the  fund,  for  which  provision  is  made  in  the  62d  para* 
graph  of  our  letter  of  8th  December,  1824." 

It  is  unnecessary  to  dwell  at  any  length  upon  the  regulation 
which  was  made  at  this  time,  by  which,  for  a  period  of  four  years, 
the  annuitants  had  the  benefit  of  a  return  of  the  excess  of  thdr 
contributions ;  but  some  expressions  contained  in  the  despatches 
of  the  directors  on  this  subject,  having  been  supposed  to  amount 
to  admissions  of  the  right  of  the  civil  servants  to  the  refund  which 
the  appellant  claims,  it  is  necessary  that  they  should  be  shortly  no- 
ticed.   The  regulation  which  was  proposed  to  the  subscri- 

*  439    bers,  *  and  adopted  by  them,  was,  that  ^^  at  the  close  of 

every  year  the  number  of  unaccepted  annuities  be  publicly 
declared,  and  two  thirds  of  them  be  appropriable  to  subscribers, 
upon  payment  of  one  fourth  instead  of  one  half  of  the  value  of  the 
annuity  ;  and  that  in  the  event  of  the  accumulated  subscriptions, 
with  interest,  exceeding  the  said  one  fourth,  the  balance,  with  in- 
terest, to  be  returned  to  the  subscribers.  The  remaining  ooe 
third  of  the  annuities,  together  with  such  of  the  two  thirds  as  shall 
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be  claimed  within  the  period  of  three  years  of  the  time  of  declar- 
ing the  surplus,  shall  lapse  to  the  fund."  This  regulation,  which 
was  evidently  proposed  in  order  to  meet  an  unexpected  state  of 
things,  and  to  hold  out  a  strong  inducement  to  the  senior  civil  ser- 
vants to  retire  from  the  service,  if  it  has  any  effect  upon  the  ques- 
tion at  issue^  seems  to  me  to  be  rather  against,  than  in  favour  of, 
the  appellant.  If,  according  to  the  argument  of  his  counsel,  the 
principle  of  refund  was  clearly  contained  in  the  original  contract, 
and  by  the  temporary  arrangement  it  was  merely  intended  that  the 
subscribers  should  contribute  one  fourth  instead  of  one  half  of  the 
value  of  the  annuity,  this  might  have  been  said  in  very  few  words, 
and  all  the  rest  of  the  agreement  between  the  parties  would  have 
been  left  upon  the  same  footing  as  before. 

The  experiment  thus  made  was  not  considered  to  have  been  sat- 
isfactory by  the  civil  servants,  and  they  presented  a  memorial  to 
the  directors,  of  the  date  of  1st  January,  1838,  in  which  they  so- 
licit from  the  directors  that  they  will  permit  ^^  the  fund  to  grant 
annuities  not  exceeding  nine  in  number,  to  the  extent  of  the  an- 
nual fixed  income  of  the  fund,  from  subscriptions,  your  donation, 
and  interest  on  the  fixed  capital,  under  the  condition  of  requiring 
the  retiring  servants  to  make  good  to  the  extent  of  a  quar- 
ter of  the  value  of  their  annuities,  receiving  no  *  refund  of  *  440 
any  excess  in  the  amount  of  their  subscriptions,  in  case 
these  should  at  the  time  of  the  retirement,  with  interest,  exceed 
the  quarter  value  of  the  annuity  taken." 

From  the  terms  of  this  memorial,  it  is  hardly  possible  to  suppose 
that  the  civil  servants  considered  that  refund  of  the  excess  of  sub- 
scriptions was  any  part  of  the  original  regulations  of  the  fund. 
But  it  was  said  on  behalf  of  the  appellant,  that  the  despatch  from 
the  directors  of  the  1st  September,  1841,  in  reply  to  the  memorial, 
shows  that  this  must  have  been  the  case.  In  the  2d  paragraph  of 
that  despatch,  the  directors  say,  ^^  With  respect  to  refund  of  sub- 
scriptions, we  are  disposed  to  meet  the  views  of  the  majority  of  the 
subscribers,  to  the  extent  of  confining  refund  to  the  excess  which 
may  have  been  paid  beyond  the  half  value  of  the  annuity,  such  an 
arrangement  being  in  accordance  with  the  regulations  of  the  fund." 
This  was  urged  by  the  appellant  as  an  admission  by  the  directors, 
that  under  the  original  regulations  the  annuitants  were  entitled  to  a 
refund  of  their  subscriptions  beyond  the  half  value  of  their  annuity. 

But  this  does  not  appear  to  me  to  be  the  correct  meaning  of  this 
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passage,  although  I  admit  that  it  is  not  free  from  ambiguity.  Bj 
what  has  been  called  the  temporary  arrangement,  the  subscribers 
to  the  annuity  fund  had  been  permitted  to  obtain  annuities  upon 
payment  of  one  fourth  instead  of  one  half  of  the  value,  and  to 
have  a  return  of  the  excess  of  their  subscriptions  beyond  the  one 
fourth,  the  company  being  willing  to  suspend  for  a  time  any  de- 
duction from  their  contribution  on  the  rate  of  interest  allowed  by 
them  on  the  accumulations  of  the  fund.  The  civil  servants  sub- 
mit to  the  company  that  the  refund  of  excess  subscriptions  ought 
not  to  stand  as  any  permanent  rule  of  the  institution,  and  solicit  the 

directors  that  they  will  permit  the  fund  to  grant  annuities 
*  441    under  the  condition  *  of  requiring  retiring  servants  to  make 

good  to  the  extent  of  a  quarter  of  the  value  of  their  annui- 
ties, receiving  no  refund  of  any  excess  beyond  the  quarter  value. 
To  which  the  directors  answer,  "  We  are  disposed  to  meet  the 
views  of  the  subscribers  to  a  certain  extent "  (not  by  denying  the 
principle  of  refund  altogether  but)  "  by  confining  it  to  the  excess 
beyond  the  half  value  of  the  annuity,  such  an  arrangement  being 
in  accordance  with  the  regulations  of  the  fund,"  which  regulations 
(it  must  be  borne  in  mind)  required  the  subscribers  to  contribute 
one  half  instead  of  one  fourth.  The  effect  of  this  would  have 
been  that  although  the  subscriptions  of  the  annuitants  were  to  be 
applicable  towards  the  purchase  of  annuities  at  a  quarter  value, 
yet  that  there  was  to  be  no  return  of  the  difference  between  this 
amount  and  the  half  value  which  they  were  compelled  to  contribute 
under  the  original  regulations. 

And  this  is  made  perfectly  clear  by  the  table  illustrative  of  the 
order  of  the  1st  September,  1841,  which  was  not  before  the  Master 
of  the  Bolls  nor  tlie  Lord  Chancellor,  but  which  was  agreed  by 
both  parties  to  be  put  in  evidence  before  your  Lordships  in  which 
the  case  of  nine  annuitants  is  stated,  amongst  whom  the  income  of 
the  year,  amounting  to  82,012  rupees,  is  equally  divided  to  im- 
prove their  balances  to  meet  the  fine,  but  as  to  one  of  whom  the 
application  of  his  equal  share  amounting  to  9112  rupees,  would 
leave  an  excess  the  half  value  of  the  annuity  of  Rs.  2856.  6.  8. 
The  note  to  the  table  states  that  ^^  as  the  orders  of  the  Honour- 
able Court  do  not  allow  of  refunds  except  in  the  case  of  an  ex- 
cess of  subscriptions  beyond  half  value,  this  amount  will  remain 
to  improve  the  terms  of  *the  other  eight  portions."  Tlie  arrange- 
ment thus  proposed  is  unnecessary  to  be  further  considered  as 
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*it  was  not  adopted  bj  the  subscribers  to  the  fund,  the    *442 
requisite  majority  of  votes  according  to  the  regulations  not 
being  recorded  in  its  favour. 

It  is  thus  apparent  that  the  directors  never  agreed  originally, 
nor  did  they  afterwards  admit  any  agreement,  to  the  effect  that 
the  refund  of  the  excess  of  subscriptions  beyond  the  half  value  of 
the  annuity  was  any  part  of  the  regulations  for  the  institution  of 
the  annuity  fund.  And. that  the  subscribers  amongst  themselves 
never  bound  themselves  to  any  such  refund,  is  strongly  asserted 
in  a  letter  from  the  secretary  to  the  fund,  to  the  secretary  to  the 
(rovemment  of  India  dated  the  10th  of  March,  1843,  in  which  he 
says,  "  The  managers  beg  to  deny  that  refunds  of  excess  subscrip- 
tions above  any  valuation  were  ever  contemplated  under  the 
original  constitution  of  the  fund.  It  was  originally  and  is  now 
the  constitutional  principle  of  the  fund  that  subscribers  shall  con- 
tribute during  the  whole  period  of  their  service,  and  shall  not  ob- 
tain any  refund  of  excess  subscription." 

After  this  full  examination  of  the  case  it  is  scarcely  necessary 
to  notice  the  case  of  Blunt  v.  Halliday  before  the  Supreme  Court 
of  Bengal,  in  which  it  was  held  that  a  claim  by  one  of  the  civil 
servants,  similar  to  the  one  now  made  by  the  appellant,  could  not 
be  supported.  The  two  cases  of  Dav%8  v.  The  Trustees  of  the 
Madras  Civil  Service^  and  Robertson  v.  East  India  Company  in  the 
Supreme  Court  of  Judicature  at  Madras,  the  latter  case  having 
been  brought  by  appeal  to  the  Privy  Council,^  were  decided  upon 
special  circumstances  connected  with  the  Madras  annuity  fund, 
circumstances  which  do  not  exist  in  the  present  case. 

*  I  am  clearly  of  opinion  that  the  appellant  has  no  right  *  448 
to  a  refund  of  the  excess  of  his  contributions  to  the  annuity 
fund  beyond  the  half  value  of  his  annuity,  and  that  the  decree 
appealed  from  ought  to  be  affirmed  and  the  appeal  dismissed.  I 
agree  with  my  two  noble  and  learned  friends  that  there  should  be 
no  costs. 

Decree  affirmed^  and  appeal  dismissed. 

Lords'  Journals,  30th  March,  1865. 

*  13  Moore,  P.  C.  400. 
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MERSEY  DOCKS  v.  CAMERON,  AND  JONES  v.  MERSEY  DOCK& 
1864.    Febmary  18,  19,  22,  23 ;  Jnlj  7.    1865.    Jane  22. 

"  The  Mersey  Docks  and  Harbour  Board  "  )  di  .  ^.^    .     rr 
_.  >  Fla%ntiff%  %n  Error. 

Trustees, )  -" 

WiLUAM  Cameron  and  Others,  .        .  Defendants  in  Error. 

Jones  and  Others,       ....  Plaintiffs  in  Error. 

"  The  Mersey  Docks  and  Harbour  Board  "  )  t^  ^  ^  .  •  i:»  i 
_  >  Defendants  in  Error} 

Trustees, )     "^ 

Poor  Rate.  Property,    Occupation,  Public  Purposes:  iS  Eliz,e.  2. 

The  Crown  not  being  named  in  the  43  Eliz.  c.  2,  is  not  bound  hy  ita  enactments. 
Property  therefore  in  the  occapation  of  the  Crown,  or  in  that  of  persons  using 
it  exclusively  in  and  for  the  service  of  the  Crown,  is  not  rateable  to  the  relief 
of  the  poor. 

The  statute  is,  in  its  provisions,  general  and  inclusive,  and  no  other  principle  ap- 
plying to  create  an  exemption  from  those  provisions,  all  property  capable  of 
beneficial  occupation,  and  which  if  let  to  a  tenant  would  be  capable  of  produ- 
cing rent,  is  liable  to  be  rated,  though  in  the  hands  of  trustees  who  occupy  it 
under  Acts  of  Parliament  for  the  maintenance  of  works  declared  to  be  bene- 
ficial to  the  public,  though  such  trustees  derive  no  benefit  from  the  occupation, 
and  though  the  revenues  arising  from  such  occupation  are  exclusively  applied 
to  the  maintenance  of  the  works. ' 

Trustees  who  were  constituted  by  Acts  of  Parliament,  "The  Mersey  Docks 
Board,"  and  were  specially  appointed  to  have  the  control  of  certain  docks,  &c. 
vested  in  them  as  such  trustees,  in  order  to  maintain  these  docks  for  the 
*444  benefit  of  the  shipping  frequenting  *the  port  of  Liverpool,  were 
therefore  held  liable  to  be  rated  as  occupiers,  though  they  occupied 
such  docks,  &c.  only  for  the  purposes  of  these  Acts  and  derived  no  benefit  finom 
the  occupation. 

The  King  v.  The  Conwiissioners  of  the  Salter's  Load  Sluice^  4  T.  R.  7S0 ;  and  The 
King  v.  Liverpool,  7  B.  &  C.  61,  overruled. 

Becent  Acts  expressly  declared  that  certun  warehouses  and  parts  of  the  docks, 
then  for  the  first  time  erected  and  put  under  the  control  of  the  trustees,  were 
to  be  liable  to  rates. 

Per  Lord  Chelmsford.  —  These  Acts  did  not  by  implication  declare  that  the 
other  parts  of  the  docks  were  not  liable  to  rates. 

^  Mersey  Docks  Trustees  v,  Gibbs,  Law  Bep.  1  H.  L.  94 ;  Leith  Harbour  Com- 
missioners V.  Inspectors  of  the  Poor,  Law  Rep.  1  H.  L.  Sc.  17 ;  Greig  v.  Univex^ 
sity  of  Edinburgh,  Law  Bep.  1  H.  L.  Sc.  850  -  855  ;  Attorney-General  v.  Dakin, 
Law  Bep.  4  H.  L.  860. 
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In  each  of  these  cases  trustees  constituting  the  ^^  Mersey  Docks 
and  Harbour  Board  "  had  brought  in  the  Court  of  Common  Pleas 
an  action  of  replevin,  to  try  the  question  of  their  liability  to  a  rate 
for  the  relief  of  the  poor. 

Jones  and  others  were  the  church-wardens  and  overseers  of  the 
town  and  parish  of  Liverpool,  and  had  levied  a  poors'  rate  assessed 
at  20,580/.  188.  8d.  as  the  amount  payable  by  the  dock  trustees  in 
respect  of  the  dock  estates  within  the  parish  of  Liverpool.  A 
special  case  was  agreed  on,  which  set  forth,  in  substance,  the  fol- 
lowing facts :  The  dock  estates  in  the  parish  of  Liverpool  were,  by 
different  Acts  of  Parliament,  vested  in  the  mayor,  aldermen,  and 
common  council  of  the  borough  of  Liverpool,  as  trustees  of  the 
docks  and  harbour  of  that  town.  Part  of  these  estates  had  been 
granted  by  the  corporation,  part  sold  by  the  corporation  to  the 
trustees,  and  part  purchased  by  the  trustees  from  private  indi- 
viduals. These  Acts  of  Parliament  were  twenty-two  in  number, 
and  extended  from  the  8th  Anne  to  the  21st  Yict.,  both  inclusive. 
Tlie  case  gave  both  parties  leave  to  refer  to  them.  The  dock 
estates  consist  of  docks,  basins,  <&c.,  and  the  trustees  are  by  several 
Acts  of  Parliament  authorised  to  receive  dock  rates  and  duties  in 
respect  of  the  accommodation  of  vessels  in  the  docks.  By 
the  20  &  21  Vict.  c.  162,  *  (local  and  personal,)  "  An  ♦  446 
Act  for  consolidating  the  Docks  at  Liverpool  and  Birken- 
head into  one  estate,  and  for  vesting  the  control  and  management 
of  them  in  one  public  trust  all  the  docks  and  other  real  property 
situated  at  Liverpool,"  that  were  held  by  or  in  trust  for  the  trus- 
tees of  the  Liverpool  Docks,  were  vested  in  the  plaintiffs,  to  whom 
the  name  of  ^^  The  Mersey  Docks  and  Harbour  Board  "  was  given, 
subject  to  all  charges  and  liabilities  affecting  the  same.  The 
plaiutifis  were  to  stand  possessed  of  all  the  property,  privileges,  &c. 
*^  upon  the  trusts,  and  for  the  purposes  for  which  such  property, 
privileges,  &o.  were  holden  previously  to  the  commencement  of 
the  Act."  The  rules  with  respect  to  the  moneys  received  under 
the  Act  had  for  their  object  the  convenience  and  safety  of  shipping 
frequenting  the  port  of  Liverpool,  which  general  purpose  had  been 
expressly  declared  in  all  the  Acts.  The  59th  section  of  this  Act 
enacted  that,  ^^  The  board  shall  render  to  Parliament,  as  soon  as 
may  be  after  the  24th  day  of  June  in  every  year,  an  account  of  its 
receipts  during  the  preceding  year,  and  the  manner  in  which  the 
same  have  been  applied." 
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The  board  was  bound  to  apply  all  the  moneys  received  in  the 
manner  and  for  the  purposes  provided  by  these  various  Acts,  and  the 
case  stated  that  ^^  no  member  of  the  board  derives  any  private  ad- 
vantage or  emolument  whatsoever  from  the  execution  of  the'  trusts 
of  the  dock  estate."  All  the  revenue  derived  from  any  of  the 
property  is  carried  to  the  account  of  the  general  dock  estate,  and 
is  appropriated  and  applied  as  directed  by  the  Acts. 

By  the  4  Vict.  c.  80,  §  52,  the  trustees  were  empowered  to 
build'  warehouses  on  the  quays  of  one  of  the  docks  (a  power  by 
the  11  Vict.  c.  80,  §  8,  extended  to  all  the  dock  quays),  and  by 
section  71  of  the  first-mentioned  Act,  and  section  4  of  the 
*446  second-mentioned  Act,  *  such  warehouses  were  expressly 
made  subject  to  all  parochial  and  other  rates.^  None  of  the 
warehouses  built  in  pursuance  of  these  Acts  is  included  in  the  as- 
sessment, the  subject  of  this  proceeding. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
Mersey  Docks  and  Harbour  Board  Trustees  were  rateable  to  the 
relief  of  the  poor  in  respect  of  property  in  the  parish  of  Liverpool 
other  than  that  included  in  the  two  last-mentioned  Acts  ?  The 
Court  of  Common  Pleas  in  the  case  of  Jones  gave  judgment  in 
favour  of  the  Mersey  Dock  Trustees,  in  conformity  with  the  case 
of  The  King  v.  The  Inhabitants  of  Liverpool.^ 

In  the  case  of  Cameron,  which  related  to  a  rate  levied  on  the 
trustees  in  respect  of  property  within  the  parish  of  Birkenhead, 
the  question  of  liability  to  rate  was  likewise  discussed,  but  anodier 
point  was  also  raised,  namely,  whether  an  action  of  replevin  was 
maintainable.  The  Court,  on  this  second  point,  thought  that  there 
ought  to  be  judgment  for  the  defendants,  on  the  ground  that  the 
plaintiffs  ought  to  have  appealed  against  the  rate  to  the  sessions, 
.and  ought  not  to  have  left  it  unappealed  against,  and  then  con- 
tested its  enforcement  by  an  action  of  replevin.'  Appeals  in  the 
two  cases  were  then  brought.    The  Judges  were  simimoned,  and 

^  In  The  King  v.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61,  A.D.  1S27,  the 
Court  of  Ring's  Bench  had  held  that  the  Liverpool  Docks  were  not  rateable  to 
the  relief  of  the  poor,  on  the  ground  that  the  Acts  for  creating  the  docks  had 
directed  how  the  money  received  for  their  use  should  be  applied,  namely,  in 
manufacturing  the  clocks,  and  if  there  was  any  surplus,  the  dock  dues  were  to  be 
lowered  accordingly,  "  and  to  no  other  purpose  or  use  whatsoever.** 

«  7  B.  &  C.  61. 

*  Mersey  Docks  v.  Jones,  80  Law  J,  N.  S.,  M.  C.  185 ;  8  €.  B.  N.  S.  114 ; 
Mersey  Docks  r.  Cameron,  SO  Law  J.,  N.  S.,  M.  C.  194. 
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Lord  Chief  Baron  Pollock,  Mr.  Justice  Williams,  Mr.  Justice 
Byles,  Mr.  Justice  Blackburn,  Mr.  Justice  Mdlor,  and  Mr.  Baron 
Pigott  attended. 

*  JUr.  BoviU  and  Mr.  Mdliah  (Mr.  Cromptan  Button  was  *  447 
with  them),  for  the  overseers  in  support  of  the  rate. —  The 
simple  question  in  this  case  is  what  is  the  construction  that  ought 
to  be  put  upon  the  Statute  48  Eliz.  c.  2  ?  The  decisions  on  it  are 
numerous,  and  have  not  been  very  consistent.  Exceptions  to  its 
provisions  have  been  introduced,  which  it  is  submitted  are  not  war- 
ranted on  principle ;  ^nd  the  object  of  these  appeals  is  to  obtain  a 
definitive  declaration  of  the  principle  on  which  that  statute  is  to 
be  construed. 

The  words  of  the  statute  are  simple  —  they  give  no  other  test  of 
liability  to  rate  except  occupancy.  They  direct  the  overseers  "  to 
raise  by  taxation  of  every  inhabitant  and  of  every  occupier  of 
lands,  houses,  &c.  in  the  said  parish,"  the  money  required.  It  has 
been  supposed  that  the  occupation  thus  rendered  liable  must  be 
one  beneficial  to  the  occupier,  and  consequently  that  where  a  cor- 
poration occupied  for  what  were  deemed  public  purposes,  and  the 
members  of  the  corporation  received  no  individual  benefit  from 
such  occupatioo,  they  were  not  rateable.  That  is  an  erroneous 
view  of  the  intention  of  the  statute.  Tolls  received  from  the  use 
of  a  ferry  were  held  not  rateable,  because  the  receiver  of  them  was 
not  an  inhabitant  of  the  parish,  Th^  King  v.  Nieholsan;'^  though 
it  was  clear  that  he  was  an  occupier  of  the  land  from  the  use  of 
which  as  a  landing  place  the  tolls  were  derived.  Again,  where 
there  was  no  payment  made  for  the  use  of  the  seats  in  a  Quakers' 
meeting-house',  it  was  held  that  no  rate  could  be  imposed  on  the 
trustees.  The  King  v.  Woodward.^  None  of  these  cases  adopted  a 
true  principle.  The  purpose  for  which  the  building  in  this 
last  case  was  applied  could  *  have  nothing  to  do  with  the  *  448 
matter,  for  in  The  King  v.  Agar^  though  the  building  was 
equally  one  used  for  religious  worship,  the  rate  was  held  good  on 
the  ground  that  pew  rents  were  received  by  the  trustees.  And  in 
The  King  v.  HurdiSj^  there  being  an  actual  occupation,  though  the 
place  occupied  was  a  lodging  in  a  battery  by  a  gunner,  who  was 
removeable  at  pleasure,  the  Court  held  that  the  fact  of  his  being 
an  occupier  made  him  rateable. 

>  12  East,  830.         *  5  T.  B.  79.        *  14  East,  256.         «  3  T.  B.  497. 
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The  only  case  in  which  exemption  from  rateability  can  be  dained 

is  that  where  the  land  is  occupied  by  the  Crown  itself,  or  in  the 

direct  service  of  the  Crown ;  and  if  the  purpose  of  the  occnpatioB 

is  to  be  taken  into  consideration  at  all,  it  can  only  be  so  whens  die 

purpose  of  the  occupation  is  for  the  benefit,  not  of  a  portion  of  the 

pubUc,  but  of  the  pubUc  at  lai^ ;  and  this  distinction  is  refemd 

to  and  recognised  in  Adanuon  v.  I%e  Clyde  Navigalwn  TnaUa} 

The  Queen  v.  Badcoek?  The  Queen  t.  Longwood»  The  Queen  t. 

Harrogate.*^    An  occupation  of  land  in  one  parish  for  the  benrft 

of  the  poor  of  another,  renders  the  occupation  rateable  m  the 

parish  where  the  land  lies,  The  Chvertwn  of^  the  PoorafBri^r. 

Waitfi    The  idea  that  occupation  for  public  purposes  aflForded  a 

ground  of  exemption,  took  its  rise  from  the  marginal  note  in 

Saltefs'  Load  Sluice  Case  ;  «  but  the  judgment  there  shows  that,  as 

the  commissioners  were  "  mere  trustees  to  superintend  the 

•  449   execution  of  the  •  Act,"  they  could  not  be  deemed  occu- 

piers, and  as  there  was  no  occupation,  there  was  no  rate- 
ability.  The  note  and  the  judgment  do  not  agree  together ;  but  j 
even  on  the  ground  stated  in  the  judgment  itself,  it  is  submitted 
that  the  case  cannot  be  supported.  Trustees  are  occupiers,  though 
they  may  not  occupy  for  their  own  benefit  In  The  Eing  v.  The 
Trueteet  of  the  Weaver  Navigation,''  the  rate  was  only  held  bad  (oc- 
cupation in  certain  parishes  being  assumed  to  be  established),  be- 
cause the  surplus  tolls  were  expressly  appropriated  by  the  Act  to 
the  repairing  of  the  county  roads  and  bridges,  which  were  deemed 
to  be  purely  public  purposes. 

The  application,  under  the  direction  of  a  statute,  of  all  the 
funds  derivable  from  the  occupation  of  a  particular  proper^  to 
the  maintenance  of  that  property,  for  purposes  which  confer  no 
individual  benefit  on  the  trustees,  and  which  are  therefore  called, 
but  wrongly  called,  public  purposes,  aflFords  no  ground  for  exemp- 
tion from  rateability,  The  Tyne  Oommistionert.  r.  ChirUmfi  There 
the  commissioners  of  the  Tyne  Docks  were  held  rateable,  the  occu- 
pation there  producing  a  benefit,  not  to  the  public  generaUy,  but 

>  Not  reported.  •  18  Q.  B.  116.  •  5  A.  &  E.  1. 

|6Q.B.  787.  M6Q.B.1012. 

•  4  T.  R  780.  The  marginal  note  is,  «  By  an  Act  of  Parliament,  the  com- 
nuMonen  of  a  navigation  were  authorised  to  take  certain  tolls,  the  whole  rf 
which  were  directed  to  be  applied  to  public  puiroees :  Held,  that  the  tdk  wew 
not  rateable  to  the  poor." 

'  7  B.  &  C.  70,  n.  (c).  •  1  Ellis  &  E.  516. 
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only  to  a  particular  section  of  the  public ;  and  there  being  nothing 
in  the  Acte  for  creating  the  docks,  which  excluded  any  possible 
surplus  obtained  by  the  dock  dues  from  the  payment  of  the  poor 
rates.  In  the  previous  case  of  The  Trustees  of  ike  Birkenhead 
DodcM^  it  had  been  decided  that  though  all  sums  received  for  dues 
were  to  be  applied  to  the  purposes  of  the  Dock  Act,  still,  as  it  -did 
not  appear  that  the  dues  were  to  be  kept  down  so  as  to  meet  those 
purposes  only,  it  could  not  be  considered  that  the  Legislature  had 
disposed  of  all  the  dues  to  purposes  other  than  the  poor 
rate,  or  that  the  poor  *rate  might  not  properly  be  paid  *450 
before  appropriating  the  money  to  those  purposes.  The 
tendency,  therefore,  of  the  later  decisions  has  been  to  exclude 
claims  of  exemption,  unless  where  they  are  established  by  legisla- 
tive authority. 

The  case  of  The  King  v.  The  Inhabitants  of  lAverpool^  decided 
in  1827,  is  that  which  will  be  most  relied  on  by  the  other  side. 
There  the  trustees  of  the  docks  were  held  not  to  be  rateable,  be- 
cause, not  only  were  the  dues,  when  received,  directed  by  the  Act, 
to  be  applied  in  making  and  maintaining  the  docks,  but  they  were 
to  be  lowered  when  possible,  and  no  individual  trustee  had  any 
beneficial  occupation  of  the  docks.  It  is  submitted  that  that  case 
cannot,  even  on  the  assumed  doctrine  of  public  purposes,  be  sup- 
ported. That  decision  proceeded  partly  on  words  to  be  found  in 
the  Act  51  Geo.  8,  c.  148,  which  specifically  directed  how  the  dock 
dues  were  to  be  applied,  and  which  Lord  Tenterden  treated  as 
equivalent  to  the  words  in  the  Salterns  Load  Sluice  Case^  ^'  and  to 
no  other  use  or  purpose  whatsoever."  But  even  if  tliose  words 
themselves  had  existed  in  that  Act,  they  could  not  have  justified 
the  decision.  They  would  mean  that  the  dues  were  not  to  be 
applied  to  purposes  other  than  those  of  maintaining  the  docks,  but 
they  would  not  exclude  the  payment  of  those  charges  which  the 
general  law  of  the  land  had  fixed  upon  all  property.  The  mistake 
was  in  supposing  that  they  had  this  excluding  effect. 

In  The  Queen  v.  The  Trustees  of  the  River  Lea^  there  were  sev- 
eral Acts  of  Parliament.    The  first  had  stated  the  objects  of  the 
trust,  and  contained  a  clause  expressly  prohibiting  the  funds 
from  being  applied  to  *  any  other  object ;  and  also  a  clause    *  451 
declaring  that  they  were  not  to  be  liable  to  any  tax,  assess- 
ment, 4fec.  whatever.    While  the  latter  words  were  unrepealed,  the 

^  2  Ellis  &  B.  148.  *  7  B.  &  C.  61.  *  19  Justice  of  the  Peace,  810. 
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funds  were  of  course  exempt ;  but,  when  a  subsequent  Act  re- 
pealed them,  though  the  former  words  still  continued,  the  tolls 
received  were  held  liable  to  rate.  It  maj  now  be  considered  as 
established^  that  nothing  but  an  express  legislative  exemption  from 
liability  to  rate  can  authorise  diat  exemption ;  it  certainly  cannot 
be  implied  from  words  which  merely  direct  that  the  funds  shall 
only  be  applied  to  particular  purposes,  for  that  direction  has  noth- 
ing to  do  with  the  payment  of  legal  charges  to  which  the  property 
is  subject.  In  the  Acts  relating  to  these  docks  there  is  no  such 
direct  exemption,  and,  consequently,  none  can  be  claimed.  It 
will  be  argued,  that  as  some  of  the  recent  Acts  affecting  the  docks 
have  declared  that  the  new  buildings  authorised  by  them  to  be 
erected  shall  be  liable  to  be  rated,  it  must  be  assumed  that  the 
Legislature  recognized  that  they  would  not  have  been  so  liable  but 
for  such  a  declaration.  There  is  no  ground  for  such  an  argu- 
ment. The  declaration  in  these  Acts  simply  prevented  the  possi- 
bility of  any  question  arising  as  to  the  liability  to  rate  of  the 
warehouses  then  authorised  to  be  erected,  but  had  no  effect  on 
any  thing  that  had  gone  before ;  it  left  untouched  the  question  as 
to  what  was  the  general  law  as  to  the  old  buildings.  It  is  sub- 
mitted that  they  were  liable.  The  enactment  in  the  Statute  of 
Elizabeth  is  universal  in  its  terms ;  no  subsequent  Act  of  Parlia- 
ment has  introduced  an  express  exemption  as  to  any  property 
(however  it  may  be  occupied),  and  there  being  no  such  exin^ss 
exemption,  none  can  be  implied.  One  statute  cannot  repeal  the 
provisions  of  another  unless  there  is  an  express  contradic- 
*452  tion  between  them,  *Dwarris  on  Statutes;^  JtRddUton  v. 
OrofU^  Mdhony  v.  Wright?  The  London  and  BlaekwaU 
Railway  Company  v.  The  Limehause  District,^ 

The  effect  of  holding  these  docks  not  to  be  rateable  would  be 
extensive  and  disastrous.  For  some  years  past  the  Legislature  has 
taken  matters  of  this  kind  out  of  the  hands  of  joint-stock  compa- 
nies, and  placed  them  in  those  of  public  trustees.  This  has  been 
so  as  to  sanitary  matters  in  towns,  and  with  regard  to  gas  works, 
and  to  water  works,  Mayor  of  Liverpool  v.  Overseers  of  West  Derby. ^ 
Are  all  the  extensive  occupations  of  such  trustees  to  be  free  from 
liability  to  poor's  rate  ?    Such  exemptions  could  never  have  been 

^  Pages  478,  474.  «  8  Kay  &  J.  128. 

*  8  Atk.  650.  •  6  Ellia  &  B.  704. 

*  10  Iriah  Law,  N.  8.  420. 
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foreseen  at  the  time  of  the  Statute  of  Elizabeth,  and  have  never 
been  suggested  by  any  provisions  or  even  phrases  in  modern  Acts 
of  Parliament. 

Sir  F.  KeUp  and  Hfir.  Quoin  (Mr.  Parker  was  with  them),  for 
the  Mersey  Docks  trustees.  —  Upon  the  true  construction  of  the 
Statute  of  Elizabeth,  for  the  assessment  of  property  in  occupancy 
there  must  be  a  real  occupancy ;  and  that  occupancy  must  be 
beneficial.  If  the  occupancy  is  one  for  public  purposes  alone  it  is 
not  within  the  Act.  To  be  within  the  Act,  it  must  be  attended 
with  some  profit  to  the  occupier.  Where  the  object  is  purely  one 
of  charity,  The  King  v.  St.  Luke^e  Hoepital^  The  King  v.  St. 
Bartholomew^ ^-the-lees^^  or  for  what  may  be  termed  religious  pur- 
poses, unattended  with  profit  of  any  kind  to  the  occupier, 
it  is  not  exempt  *  from  (for  that  is,  in  such  a  case,  a  misap-  *  453 
plied  term),  but  is  not  within  the  Statute  of  Elizabeth.  So, 
where  the  occupation  is  as  of  public  property,  applicable  to  public 
purposes,  that  is,  where  the  benefit  is  not  confined  to  an  individual 
locality,  or  limited  to  a  small  defined  body  of  persons,  but  results 
to  all  who  need  to  avail  themselves  of  it,  the  property  is  not  ratea- 
Ue.  So  the  question  stands  upon  principle ;  how  does  it  stand 
upon  authority  ? 

The  authorities,  when  properly  considered,  are  not  conflicting. 
The  cases  of  the  first  class  related  to  charitable  purposes.  When 
fliose  purposes  were  universal  they  were  not  within  the  statute ; 
when  they  benefited  only  a  limited  class  of  persons  they  were. 
Thus  considered.  The  Queen  v.  Badeock  ^  is  really  in  favour  of  the 
dock  trustees.  That  case  may  be  treated  as  laying  down  this  doc- 
trine, that,  where  property  is  occupied  by  persons  who  are  clothed 
with  a  public  character,  having  public  duties  to  discharge,  and 
discharging  them  without  a  salary^  and  without  the  capacity  to 
apidy  any  portion  of  the  property  to  their  own  use,  or  to  any  use 
except  that  provided  for  by  the  law,  purposes  from  which  the 
whole  public  may  derive  a  benefit,  such  an  occupation  is  not  rate- 
able. It  was  there  made  rateable  only  because  the  benefit  was 
oonfined  to  a  small  definite  body  of  persons,  and  not  given  to  the 
public  generally.  The  trust  here  comes  within  the  general  not 
the  restricted  description.  Shelter  is  to  be  afibrded  to  all  vessels 
coming  into  or  going  out  of  the  port  of  Liverpool*    That  is  a  great 

>  2  But.  10»S.  *  4  Burr.  2435.  '  6  Q.  B.  787. 
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public  purpose.    It  is  true  that  some  of  the  persons  who  receive 

this  benefit  may  be  appointed  members  to  constitute  the  board 

wliich  provides  it ;  some  being  nominated  by  the  commis- 

*  454   sioners  of  the  docks  at  Liverpool,  or  by  the  Liverpool  *  Cor- 

poration, or  by  the  Oommissioners  of  Public  Works,  and 
the  rest  by  the  rate-payers  ;  but  they  are  not  thereby  made  occu- 
piers for  their  own  benefit ;  they  are  the  agents  of  all  the  commer- 
cial men  of  the  world.  It  is  not,  therefore,  a  benefit  confined  to  a 
portion  of  the  public,  but  is  a  benefit  secured  to  the  public  at 
large,  and  has  all  the  characteristics  of  a  nationcditnatter.  The 
mode  of  making  the  payments  cannot  affect  the  question:  the 
money  is,  of  course,  received  from  those  who  use  the  docks,  but  is 
received  for  and  applied  to  public  purposes  alone.  If  a  joint- 
stock  company  had  built  the  docks,  a  profit  on  the  outlay  would 
have  been  required  for  the  shareholders  ;  the  trade  of  the  countiy 
must  have  been  taxed  to  that  extent.  No  such  profit  can  be  made 
here,  and  its  amount,  therefore,  is  so  much  saved  to  the  general 
shipping  of  the  world.  This  is  a  public  gain,  one  which  operates 
for  the  advantage  of  the  whole  community. 

It  is  true  that  the  words  of  the  Statute  of  Elizabeth  are  general, 
but  what  were  the  circumstances  of  the  times  when  that  statute 
was  passed  ?  Every  thing  was  then  in  the  hands  of  the  Grown  or 
of  individuals  ;  there  were  no  public  trustees  appointed  to  execute 
works  for  the  public  advantage,  and  receiving  no  emolument  there- 
from for  themselves.  But  there  were  cases  in  which  individuals 
gave  up  their  own  property  to  charitable  purposes :  and  in  sach 
cases  the  property  so  employed  was  held  not  rateable.  In  JEarby^i 
Case  ^  it  was  held  that  the  taxation  for  the  poor  must  be  on  the 
occupier  according  to  his  visible  estate  when  the  tax  was  imposed. 
Dalton's  Country  Justice  ^  is  to  the  same  effect.  The  cases  dis- 
tinctly establish  the  rule  that  there  may  be  an  occupation  which, 

if  not  beneficial  to  the  person  who  occupies,  his  occupation 

*  466   *  being  only  for  a  public  or  a  charitable  purpose,  he  shall 

not  be  rateable.  In  TJie  King  v.  St.  Thamaa  in  South- 
warh^  a  preacher  was  rated  as  the  occupier  of  the  meeting-bouse, 
where  he  preached :  it  was  proved  (hat  he  made  no  profit  from  his 
occupation,  and  he  was  held  not  to  be  rateable ;  rating  him  merely 
as  occupier  being  held  to  be  too  uncertain.  An  Anonymous  case 
in  1727  ^  was  even  stronger ;  there  a  rated  house  had  been  con- 

>  2  Bulstr.  854.    *  Tit  Poor,  4S.    '  2  Str.  745.    « 16  Yin.  Abr.  titFoor(£),5. 

[840] 


IfEBSET  DOCKS  V.  OAHOtOK,  AND  JONES  V.  UEBSET  DOCKS.     *  455 

verted  into  a  conyenticle,  and  was  rated  as  before ;  the  i*ate  was 
quashed  because  no  profit  was  made  of  it.  The  same  rule  was 
adopted  in  Bobsan  y.  Syde.^  Then  came  the  cases  of  St,  Luke^s 
Hospital^  and  The  King  t.  St.  Bartholomew^^  HoBpital^  where  not 
the  governor^  the  servants,  nor  the  poor  who  received  the  benefits 
of  the  hospital  were  held  rateable ;  yet  the  governor  at  least  was 
in  the  actual  occupation  of  the  property. 

On  the  other  hand,  in  The  King  v.  G-ardner^  where  Catherine 
Hall  Cambridge  was  seised  of  property  from  which  the  corporation 
of  that  establishment  did  derive  a  profit,  it  was  held  rateable. 
But  in  The  King  v.  Waldoj^  the  result  was  different ;  there  the 
plaintiff  was  the  owner  of  a  house  which  he  devoted  to  the  educa- 
tion of  poor  girls ;  he  put  a  person  into  the  house  to  act  as  their 
instructress.  As  he  made  no  profit  from  it  he  was  held  not  rate- 
able. The  King  v.  Fidd^  is  to  the  same  effect.  Where  profit  is 
made  from  the  occupation  even  of  the  property  of  the  Crown,  such 
occupation  may  be  made  the  subject  of  a  rate  ;  Lard  Bute  v.  Orin- 
daU  ;  ^  where  the  plaintiff  was  the  ranger  of  Richmond  Park,  and 
was  held  liable  to  be  rated  in  respect  of  his  occupation  of 
the  Crown  property.  *  But  in  Lord  AmherH  v.  Lord  Som-  *  456 
merSy^  the  colonel  of  a  regiment  rented  stables  by  order  of - 
the  Crown  for  the  use  of  the  regiment,  but  did  not  put  his  own 
horses  there ;  and  he  was  held  not  to  be  rateable.  There  Mr.  Jus- 
tice Ashhurst  said,  that  ^^  neither  the  possessions  of  the  Crown  nor 
of  the  public  are  liable  to  be  rated  to  the  poor."  That  case 
occurred  four  years  before  the  Salter^g  Load  Sluice  Caee^  and  con- 
sequently it  cannot  be  truly  said  that  the  marginal  note  in  the 
latter  case  created  the  doctrine  as  to  the  non-liability  of  property 
used  for  the  purposes  of  the  public. 

It  was  the  fact  of  an  actual  occupation,  and  a  fact  too,  that  the 
occupation  was  a  profitable  one,  which  explains  the  decision  in 
The  Chvemors  of  the  Boor  of  Bristol  v.  Wait.^  The  King  v.  Hur- 
die  ^^  did  not  decide  any  point  of  law,  but  proceeded  on  the  actual 
finding  of  the  sessions,  which  had  not  been  impeached,  that  there 
was  a  beneficial  occupation.  In  JEckersaU  v.  Briggs^^  the  distinc- 
tion before  referred  to  was  again  established ;  the  owner  of  certain 

^  Cald.  810.  *  Cald.  85S.  *  5  A.  &  £.  1. 

•  2  Burr.  1068.  •  6  T.  B.  687.  >•  8  T.  R.  497. 
'  4  Barr.  2486.  '  1  T.  B.  888,  2  H.  BL  266.  ^  4  T.  R.  6. 

•  Cowp.  79.  ■  2  T.  R.  872. 
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stables  used  bj  the  colonel  of  a  r^ment  for  his  men,  was  held  to 
be  rateable,  but  this  was  under  the  words  of  a  particular  Act  of 
Parliament.  The  discussion  in  The  King  v.  TKe  Mayar  of  Lorn- 
Aon  ^  shows  that  what  is  suiq)oeed  to  hare  been  established  \fj  the 
TawnJUm  Market  Ca$e^  namelj,  that  it  must  be  a  general  puUic 
purpose  and  not  one  of  a  limited  kind,  was  established  long  before 
then.  What  was  the  Salter^9  Load  Sluiee  Oa$ef^  The  tolls 
there  collected  were  ordered  to  be  applied  to  public  purposes ;  at 
that  time  it  was  thought  that  tolls  were  subject  to  rate,  bat 
*  457  there  was  *  held  to  be  no  such  occupation  in  that  case  as  to 
create  liabilitj  to  rate.  Nor  is  there  any  such  occupation 
here.  And  therefore  it  is  that  the  liability  to  rate  in  this  case  is 
not  to  be  sustained. 

In  The  King  t.  Parrotj^  the  occupier  of  a  coal  mine  was  held 
rateable,  though  the  mine  was  actually  at  that  time  worked  at  a 
loss,  for  it  was  a  beneficial  occupation,  and  might  often  be  profita- 
ble, and  such  an  occupation  was  declared  to  be  the  proper  test  of 
liability.  But  in  So^fard  v.  Copdandf  the  chambers  of  a  Master 
in  Chancery  were  held  not  rateable,  because  he  had  not  a  beno- 
ficial  occupation  of  them.  The  same  rule  has  been  applied  with, 
of  course,  a  diflerent  result,  to  apartments  in  barracks,  where  the 
occupation  has  not  been  that  which  an  officer  was  compelled  to 
have  for  the  performance  of  his  duty,  but  has  been  one  of  a  bene- 
ficial kind  ;  The  King  v.  Terrott.^  So  the  case  of  The  King  t.  The 
Governor  and  Company  of  the  New  River  ^  was  held  to  be  one  of 
beneficial  occupation,  on  account  of  the  profits  derived  therefrom, 
and  the  rate  was  good. 

It  has  been  asserted  that  the  case  of  The  King  v.  The  Bihdbitamis 
of  Liverpool  in  1827,^  had  created  surprise  in  the  profession  ;  but 
that  observation  is  hardly  justifiable,  for  it  is  in  exact  accordance 
with,  and  was  followed  some  time  afterwards  by  the  decision  ia 
Tke  Queen  t.  The  Mayor  and  Aldermen  of  Liverpool^  where  it  was 
held  that  as  the  Municipal  Corporation  Act  had,  by  section  92, 
appropriated  all  the  corporate  fiinds  to  purposes  of  a  public  nature, 
the  rateability  of  the  corporation  in  respect  of  town  and  anchor- 
age dues  had  ceased.    And  though  Mr.  Justice  Crompton,  in 

^  4  T.  R  SI.  «  5  T.  R  693.  ^  1  M.  S(  &  903. 

'  The  Qaeen  v.  Badcock,  *  8  Bos.  &  P.  129.  *  7  B.  ft  C.  61. 

6  Q.  B.  7S7.  •  S  East,  SOS.  *  9  A  &  E.  4SS. 
•  4  T.  R.  780. 
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7%e  Tyne  *  CammUnanen  t.  Chirton}  said  that  The  J^ng  *  458 
V.  Liverpool  had  created  surprise  in  the  professioDy  he  dis- 
tinctly added  that  it  had  been  adopted  as  law,  and  showed  that  in 
the  Birkenhead  Case^  it  was  not  controverted.  The  case  of  the 
Weaver  Navigation  Tru%tees^  was  another  instance  where  property 
applied  to  public  purposes  was  treated  as  not  liable  to  be  rated. 

The  present  case  is  identical  with  that  of  the  Salterns  Load  Sluice 
Caee;^  there  tolls  were  in  question  which  were  deemed  rateable  ; 
but  there  was  no  beneficial  occupation.  There  can  be  no  doubt 
that  for  a  very  long  period  it  has  been  well  established,  that  profh 
erty  occupied  for  public  purposes  alone,  and  from  the  occupation 
of  which  no  individual  derives  a  profit,  is  not  rateable.  In  The 
BSng  V.  Harrogate^  Lord  Campbell,  who  was  supposed  to  have 
brought  this  principle  into  doubt,  never  said  any  thing  in  oppo- 
sition to  the  Salter^ 8  Load  Oase^  nor  to  the  Liverpool  .Case  of  1827, 
but  actually  confirmed  them  by  saying,  ^'  You  have  to  show  that 
all  the  purposes  to  which  the  money  was  applied  are  public  "  ; 
wliich  was  itself  a  recognition  of  the  preceding  cases,  and  of  the 
principle,  that  if  the  purposes  were  public  there  was  no  rateability. 
In  2%6  Queen  v.  The  Oommiseioners  for  lighting  Beverley y^  the  com- 
missioners were  held  not  to  be  beneficial  occupiers  of  the  gas 
works,  because  all  the  profits  were  to  be  applied  as  the  Act  di- 
rected ;  in  other  words,  to  public  purposes. 

The  Birkenhead  Dock  Case''  cannot  be  supported.  It  rests  en- 
tirely on  the  assumption  that  all  occupation  must  be  bene- 
ficial, and  that  the  whole  doctrine  of  public  *  purposes  arose '  *  459 
from  an  error  in  the  marginal  note  of  the  Salterns  Load  Sluice 
Case.  In  both  respects  that  is  wrong.  If  the  Birkenhead  Case  can- 
not be  supported,  the  two  cases  Ihistees  of  the  River  Lea^  and 
Tyne  Commissioners  v.  Chirton  ^  which  followed  it,  must  fall  with  it. 
As  to  the  Clyde  Case  ^^  it  depended  on  the  words  of  a  Scotch  Act, 
and  the  Judges  found  that  in  fact  the  trustees  of  the  navigation 
were  owners  of  the  property,  and  as  such  liable  in  the  very  words 
of  the  Act.  But  there  the  general  doctrine  of  npn-liability  on  ac- 
count of  public  property  could  not  be  denied ;  and  though  in  the 

'  2S  Law  J.,  N.  S.,  M.  G.  131, 1  Ellis  &  E.  516.  •  6  A.  &  £.  645. 
'  2  Ellis  k  B.  US.  '  2  Ellis  &  B.  US. 

*  7  B.  &  C.  70,  n.  (c).  •  19  Jostice  of  Peace,  SIO. 
M  T.  B.  730.  •  1  Ellis  &  E.  516. 

*  15  Q.  B.  1012.  »  Not  reported. 
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Birkenhead  Dock  Case  Lord  Campbell  had  seemed  to  disregard  that 
doctrine,  he  did  not  disregard  it  when  he  came  to  the  case  of  build- 
ings connected  with  the  administration  of  justice  ;  The  Justices  of 
Lancashire  v.  The  Overseers  of  Stretfordy^  where  buildings  provided 
by  the  county  justices  for  a  police  station,  were  held  not  rateable. 
This  is  property  held  by  trustees  appointed  under  Acts  of  Par- 
liament who  are  under  an  obligation  to*  do  certain  acts  which  are 
essentially  of  a  public  nature.  The  trustees  derive  no  profit  from 
the  occupation  of  this  property ;  all  the  profits  are  applicable  to 
universal  public  purposes,  and  consequently  there  is  no  liability  to 
rate. 

Mr.  Mellish  replied. 

The  Lord  Chancellor  (Lord  Westbury)  moved  that  the  fol- 
lowing questions  be  put  to  the  Judges  :  1.  Are  the  Mersey 
Docks  and  Harbour  Board  ^^  occupiers  "  of  the  docks  vested  in 
them,  within  the  true  meaning  of  the  word  ^^  occupier "  in  the 

Statute  of  48  Eliz.  ? 
*460  *2.  If  they  are  occupiers  within  the  statute,  are  they 
exempted  from  liability  to  be  rated  for  relief  of  the  poor  by 
the  operation  or  etfect  of  the  Statutes  4  Yict.  c.  80,  9  &  10  Yict. 
c.  119, 11  Vict.  c.  10, 18  &  19  Vict.  c.  174,  and  21  &  22  Vict, 
c.  92,  or  any  of  them,  or  by  reason  of  the  purposes  for  which 
they  occupy  the  same,  or  on  any  other  ground  appearing  in  the 
special  case  ? 

3.  Does  the  Act  of  20  A  21  Vict  c.  162  (the  Act  of  1857),  un- 
pose  upon  the  board  a  liability  to  poor  rate  in  respect  pf  the  docks' 
estate  and  property  vested  in  the  board,  or  any  and  what  part 
thereof,  by  virtue  of  the  26th  and  27th  sections  of  the  last-men- 
tioned Act  ? 

Lord  Chief  Baron  Pollock,  in  the  name  of  the  Judges,  re- 
quested time  to  consider  these  questions. 

Jaly  7. 

Mr.  Justice  Blackburn  read  the  opinion  of  the  majority  of  the 
Judges.  He  said:  My  Lords,  the  opinion  which,  with  your 
Lordships'  permission,  I  am  about  to  read,  contains  the  joint  an- 

^  Ellis,  B.  &  K  225. 
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swers  to  your  Lordships'  questions  of  the  Lord  Chief  Baron,  Mr. 
Justice  Williams,  Mr.  Justice  Mellor,  Mr.  Baron  Pigott,  and 
myself. 

To  the  first  question,  put  to  us  by  your  Lordships  in  these 
causes,  we  answer,  that  in  our  opinion  the  trustees  constituting 
the  Mersey  Docks  and  Harbour  Board  are  occupiers  of  the  docks 
in  question,  within  the  true  meaning  of  that  word  as  used  in  the 
Statute  of  43  Eliz.  c.  2. 

■ 

Our  reasons  for  that  opinion  are  as  follows :  Statute  48  Eliz. 
c.  2,  §  1,  requires  the  overseers  of  every  parish  to  raise  by  "  taxa- 
tion of  every  inhabitant,  parson,  vicar,  and  other,  and  of  every 
occupier  of"  various  kinds  of  real  property,  and  inter  alia 
of  "  lands  in  the  parish,  in  such  *  competent  sum  as  they  *  461 
shall  think  fit,"  a  stock  for  setting  the  poor  of  the  parish  to 
work,  and  for  the  relief  of  the  poor  of  the  parish. 

Though  the  words  of  this  enactment  might  seem  to  give  the 
overseers  a  discretion  to  tax  each  inhabitant  in  such  arbitrary  sum 
as  they  might  think  fit,  it  has  long  been  settled  that  the  taxation 
of  the  difierent  persons  must  be  equal  and  in  proportion  to  the 
value  of  their  respective  means.  It  would  appear,  from  the  pas- 
sages cited  at  your  Lordships'  bar  from  Dalton's  Country  Justice, 
that  this  was  determined  very  shortly  after  the  statute  was  passed. 
It  has  always  been  so  held,  and  the  Legislature,  by  the  Parochial 
Assessment  Act  (6  &  7  Wm.  4,  c.  96),  has  affirmed  this  principle, 
by  enacting  that  no  rate  shall  be  valid  unless  made  '^  upon  an  esti- 
mate of  the  net  annual  value  of  the  several  hereditaments  rated 
thereunto ;  that  is  to  say,  of  the  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  year  to  year,  free  of  all  usual 
tenants'  rates  and  taxes,  and  tithe  commutation  rent  charge,  if  any, 
and  deducting  therefrom  the  probable  average  annual  cost  of  the 
repairs,  insurance,  and  otlier  expenses,  if  any,  necessary  to  main- 
tain them  in  a  state  to  command  such  rent. 

In  order,  therefore,  that  a  valid  rate  may  be  imposed,  it  is  essen- 
tial that  the  occupation  should  be  of  value  beyond  what  is  required 
to  maintain  the  property ;  for  if  the  occupation  be  of  so  little 
value  that  the  hypothetical  tenant  (under  the  Parochial  Assess- 
ment Act)  would  either  give  no  rent,  or  a  rent  which,  after  de- 
ducting the  avera'ge  annual  expense  of  the  maintenance  would 
leave  no  overplus,  there  is  nothing  to  rate. 

The  question  whether  replevin  lies  has  been  waived,  and  there- 
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fore  it  is  not  necessary  further  to  consider  whether  in  such 

*  462    a  case  the  more  proper  expression  would  *  be  that  th^  per- 

son in  possession  of  the  property  was  not  an  occupier  at  all 
within  the  meaning  of  the  Statute  of  Elizabeth,  so  that  the  over- 
seer had  no  jurisdiction  to  make  the  rate,  and  consequently  that 
the  levying  of  it  might  be  resisted  in  replevin  or  trespass;  or 
whether,  as  seems  to  have  been  the  opinion  of  the  Qourt  of  Queen's 
Bench  in  The  OverseerM  of  Birmingham  v.  Shaw^^  and  The  Queen 
T.  Bradehawf  he  is  an  occupier,  whom,  as  such,  the  overseers  have 
jurisdiction  to  tax,  though  on  appeal  the  rate  must  be  reduced  to 
nothing. 

Whichever  may  be  the  true  mode  of  enunciating  the  position,  it 
is  clear  that  there  can  be  no  valid  rate  unless  the  occupation  be 
such  as  to  be  of  value ;  and  if  the  words  ^^  beneficial  occupation  " 
are  to  be  understood  as  merely  signifying  that  the  occupation  is  of 
yalue  (which  is  obviously  the  sense  in  which  the  phrase  is  used  in 
many  of  the  cases  cited  at  the  bar),  it  is  dear  that  a  beneficial 
occupation  is  essential  as  the  foundation  of  the  rate ;  but  it  is 
equally  clear  that,  if  the  phrase  is  to  be  understood  in  this  limited 
sense,  the  trustees  haye  a  beneficial  occupation,  for  they  actually 
occupy  land  as  docks,  and  in  virtue  of  that  occupation  receive 
payments  from  the  shipping  using  the  docks  ;  at  present  greatly  in 
excess  of  what  is  necessary  to  maintain  the  docks.  Hereafter  the 
charges  on  shipping  may  be  reduced  so  as  greatly  to  diminish  the 
revenue  derived  from  this  occupation;  possibly  at  some  future 
time  to  render  it  no  greater  than  the  sum  requisite  to  maintain  the 
docks ;  but  whilst  the  dues  on  shipping  are  maintained  at  their 
present  rate,  it  is  clear  that  the  hypothetical  tenant  would  give  for 

the  occupancy  of  the  docks  as  at  present  enjoyed  by  the 

*  463    trustees  a  rent  greatly  in  excess  of  what  would  be  *  neces- 

sary to  maintain  the  docks  in  a  state  to  command  that 
rent. 

Where  there  is  an  actual  demise  of  property  to  an  occupier  who 
pays  rent  to  the  owners  of  the  property,  the  tenant,  if  a  subject,  is 
rateable,  without  any  regard  to  the  purpose  to  which  the  rent  is 
applied.  It  is  immaterial  whether  the  landlord  enjoys  the  rent 
himself,  or  is  obliged  to  pay  it  away  as  interest  to  mortgagees,  or 
even  (as  is  the  case  with  the  tenants  of  Grown  property)  pays  it  into 
the  consolidated  fund  or  the  privy  purse  of  the  Sovereign.    The 

MO  Q.  B.  S68.  «  29  Law  J.,  N.  &,  M.  C  176. 
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occupier  in  each  case  is  rateable.  And  if  the  matter  were  now 
for  the  first  time  to  be  determined  without  reference  to  decisions, 
it  would  seem  that  where  the  owners  of  the  property  are  them- 
selves in  occupation  and  receive  the  value,  the  amount  of  which  is 
measured  by  the  rent  which  the  hypothetical  tenant  would  give, 
the  purposes  to  which  that  amount  is  applied  ought  to  be  as  immsr 
terial  as  if  there  had  been  a  real  demise  at  that  rent ;  and  the 
occupiers,  if  subjects,  ought  to  be  rated,  whatever  be  the  object  for 
which  the  property  is  occupied,  unless  some  special  enactment 
exempted  them.  But  decisions  have  now  settled  that  there  is  an 
exemption;  and  the  important  question  in  the  present  case  is, 
what  is  the  nature  of  the  occupation  and  of  the  purposes  which 
hring  the  occupier's  case  within  that  exemption.  And  on  this 
question  the  decisions  are  to  some  extent  inconsistent,  and  it  is 
necessary  to  examine  them. 

The  Grown,  not  being  named  in  the  Statute  of  Elizabeth,  is  not 
bound  by  it ;  and  consequently  the  overseers  cannot  impose  a  rate 
on  the  Sovereign  in  respect  of  lands  occupied  by  her  Majesty,  nor 
on  those  occupied  by  her  servants  for  her  Majesty. 

The  exemption  depends  entirely  on  the  occupier  and 
*  not  on  the  title  to  the  property.  The  tenants  of  Crown  *  464 
property,  paying  rent  for  it,  are  rateable  like  all  other  occu- 
piers ;  and  it  has  even  been  determined  that  where  apartments  in 
Hampton  Court,  a  royal  palace,  were  gratuitously  assigned  to  a 
subject,  who  occupied  them  by  the  permission  of  the  Sovereign, 
but  for  the  subject's  benefit,  the  subject  was  rateable  in  respect  of 
her  occupation  of  this  royal  property,-  The  Queen  v.  Lctdy  H.  Ptm- 
eanby.^  On  the  other  hand,  where  a  lease  of  private  property  is 
taken  in  the  name  of  a  subject,  but  the  occupation  is  by  the  Sov- 
ereign or  her  servants  on  her  behalf,  the  occupation  being  that  of 
her  Majesty  no  rate  can  be  imposed,  I^rd  Amherst  v.  L(»rd  Sonir 
mere? 

So  far  the  ground  of  exemption  is  perfectly  intelligible,  but  it 
has  been  carried  a  good  deal  further,  and  applied  to  many  cases 
\h  which  it  can  scarcely  be  said  that  the  Sovereign  or  the  servants 
of  the  Sovereign  are  in  occupation.  Long  series  of  cases  have 
established  that  where  property  is  occupied  for  the  purposes  of  the 
government  of  the  country,  including  under  that  head  the  police, 
and  the  administration  of  justice,  no  one  is  rateable  in  respect  of 

>  3  Q.  B.  14.  *  S  T.  B.  873. 
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such  occupation.  And  this  applies  not  only  to  property  occupied 
for  such  purposes  by  the  servants  of  the  great  departments  of 
State,  such  as  the  Post-Office,  Smith  v.  Birmingham^  the  Horse 
Guards,  Lord  Amhent  v.  Lord  Sommers^  or  the  Admiralty,  The 
Queen  v.  Stewart^  in  all  which  cases  the  occupiers  might  strictly 
be  called  the  servants  of  the  Crown  ;  but  also  to  property  occupied 
by  local  police,  Justieee  of  LaneMhire  v.  Stretford;^  to  county 
buildings  occupied  for  the  assizes,  and  for  the  Judges' 

*  466    lodgings,  Ebdgson  v.  Local  Board  of  *  Carlisle ;  ^  or  occu- 

pied as  a  county  Court,  The  Queen  v.  Manchester ;  •  or  for 
a  jail.  The  Queen  v.  Shepherd? 

In  these  latter  cases  it  is  difficult  to  maintain  that  the  occupants 
are,  strictly  speaking,  serrants  of  the  sovereign,  so  as  to  make  the 
occupation  that  of  her  Majesty ;  but  the  purposes  are  all  public 
purposes,  of  that  kind  which,  by  the  constitution  of  this  country, 
fall  within  the  province  of  (Government,  and  are  committed  to  the 
Sovereign,  so  that  the  occupiers,  though  not  perhaps  strictly  ser- 
vants of  the  Sovereign,  might  be  considered  in  consimili  casu.  And 
the  decisions  are  uniform,  and  were  not  disputed  at  the  bar,  that 
the  exemption  applies  so  far ;  but  there  is  a  conflict  between  the 
decisions  as  to  whether  the  exemption  goes  further. 

There  are  several  cases  relating  to  charities  which  were  men- 
tioned at  your  Lordships'  bar,  but  were  not  much  pressed,  nor,  as 
it  seems  to  us,  need  they  be  considered  now ;  for,  whatever  may 
be  the  law  as  to  the  exemption  of  property  occupied  for  charitable 
purposes,  it  is  clear  that  the  docks  in  question  can  come  within  no 
such  exemption. 

There  is  however  one  case  on  this  subject,  that  of  The  King  v. 
St.  Luk^s^  which  it  is  necessary  to  notice  on  account  of  the  effect 
which  in  The  King  v.  The  Oommiesioners  of  Salterns  Load  Sbdee^ 
was  attributed  by  Lord  Eenyon  to  part  of  what  fell  from  Lord 
Mansfield  in  that  case.  Li  The  King  v.  St.  Lukds^  the  question 
before  the  Court  was  w;hether  Joseph  Mansfield  was  rateable  as 
occupier  of  St.  Luke's  Hospital ;  but  the  Court  entered 

*  466    into  the  larger  question,  whether  there  *  was  any  one  who 

7  Ellis  &  B.  4S8.  •  S  Ellis  h  B.  SS6. 
ST.  R.  872.  M  Q.B.  170. 

8  Ellis  &  B.  360.  •  2  Burr.  1053. 
EUIb,  B.  &  E.  225.  •  4  T.  B.  730. 
8  EUis  &  B.  116. 
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could  be  charged  as  occupier,  saying  very  truly  that  unless  there 
was  some  one  who  could  be  so  charged,  no  rate  could  be  im- 
posed. Lord  Mansfield  as  to  that  is  reported  to  have  said,  "  As  to 
the  lessees,  mere  nominal  trustees  cannot  be  esteemed  occupiers, 
or  rated  as  such.''  In  the  subsequent  case  of  The  King  v.  St,  Bar- 
iholomew^s^  Lord  Mansfield  says  that  the  Corporation  of  London 
^'  are  not  de  facto  the  occupiers  of  St.  Bartholomew's  Hospital ; 
tlie  poor  are  tlie  occupiers,  but  they  are  not  rateable."  This  may 
perhaps  show  that  Lord  Mansfield  only  meant  to  lay  down  the  po- 
sition that  those  in  whom  the  legal  estate  is  vested  are  not  neces- 
sarily the  occupiers ;  which  is  no  doubt  true :  no  one  could  con- 
tend that  the  person  in  whom  a  term  assigned  to  attend  the  inheri- 
tance had  vested,  could  be  rated  as  occupier,  in  point  of  law,  of 
the  estates  de  facto  occupied  by  his  cestui  que  trust.  But  if  Lord 
^Mansfield  meant  (as  it  rather  seems  that  Lord  Kenyon  thought  he 
did),  that  the  persons  in  actual  valuable  occupation  of  property 
are  not  rateable  if  they  occupy  in  *a  merely  fiduciary  character,  it 
is  a  position  which  cannot  be  maintained.  The  counsel  for  the 
trustees  of  the  Mersey  Docks  and  Harbour  Board,  at  your  Lord- 
ships' bar,  did  not  attempt  to  maintain  any  such  general  position  ; 
they  limited  themselves  to  contending  that  such  was  the  law  where 
it  was  a  public  trust,  for  which  they  cited  authorities  which  they 
said  must  be  overruled  unless  that  position  was  maintained.  And 
we  think  they  were  justified  in  so  saying ;  but  we  also  think  that 
there  are  conflicting  decisions  which  must  be  overruled  if  it  is 
maintained. 

The  first  case  in  which  the  position  was  advanced  that 
trustees  occupying  valuable  property,  but  prohibited  from 
*  taking  any  individual  benefit  from  it,  were  not  rateable,  *  467 
seems  to  have  been  that  of  The  King  v.  Mayor  of  London^ 
decided  in  1790.  There  Mr.  Justice  BuUer  in  his  judgment  says, 
'^  Now,  it  has  been  objected  that  they  are  not  liable  to  this  rate, 
because  tliey  hold  it  on  a  public  trust ;  but  in  the  first  place,  it 
does  not  appear  to  be  the  case  of  a  trust  at  all ;  and  if  it  did,  per- 
haps the  consequence  contended  for  would  not  necessarily  follow." 
It  certainly  seems  that  the  doctrine  contended  for  was  not  at  that 
time,  1790,  considered  as  established. 

The  King  v.  The  CommissionerB  of  Salterns  Load  Sluice  '  was  de- 
cided in  1792.    In  the  argument  the  clauses  of  the  Act  under 

^  4  Burr.  24S5.     .  '  4  T.  R.  81.  *  4  T.  B.  780. 
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which  the  commissionen  held  were  referred  to,  and  argued  on, 
bat  Lord  Eenjon's  judgment  does  not  appear  to  have  proceeded  on 
the  ground  that  dieir  eflSsct  was  to  prohibit  the  payment  of  poor  rate. 
He  says,  '^  The  trustees  have  a  bare  naked  trust,  not  coupled  with 
any  interest.  If  any  int^est  resulted  either  to  the  oommissionen 
or  to  the  owners  of  the  adjoining  land  after  the  public  purposes  of 
the  Act  were  answered,  these  tolls  might  have  been  rated.  But  it 
is  admitted  that  all  the  money  which  is  collected  under  this  Act  of 
Parliament  must  be  expended  for  the  purposes  of  the  Act,  and 
therefore,  upon  the  ground  upon  which  the  Court  proceeded  in 
Ihe  Emg  v.  St.  IaM%  Eb^ntaly  namely,  that  there  was  no  occu- 
pier, these  commissioners  are  not  liable  to  be  rated." 

The  counsel  for  the  parish  and  township  in  the  cases  at  your 

Lordships'  Bar  did  not  attempt  to  deny  tliat  this  decision  was  in 

favour .  of  their  opponents  ;  they  admitted  (and  we  think  quite 

properly  admitted)  that  the  decision  was  against  them,  but 

*  468    they  denied  that  it  was  law.    The  *  counsel  for  the  Mersey 

Board  were  fully  justified  in  relying  on  this  case,  as  entitllDg         I 
them  to  the  benfit  of  Lord  Kenyon's  judgment ;  but  we  think  that 
when  they  proceeded  to  argue  that  the  decision  acquired  additional 
authority  because  it  was  acquiesced  in,  they  fell  into  a  fallacy. 
When  the  Court  of  Queen's  Bench  has  decided  in  favour  of  ante,  | 

those  who  are  rated  may,  if  they  are  so  advised,  bring  replevin, 
and  (subject  to  the  question  whether  replevin  lies  in  such  case) 
may  carry  the  cape  up  to  the  House  of  Lords ;  and,  therefore, 
where  a  decision  in  favour  of  a  rate  is  not  disputed  further,  it  may 
properly  be  said  to  be  acquiesced  in.  But  when  the  Court  of 
Queen's  Bench  has  decided  against  a  rate,  and  quashed  it,  there  is 
no  way  whatever  in  which  the  parish  officers  can  raise  the  question 
again ;  and  acquiescence  in  a  decision  cannot  add  any  weight  to  it 
when  there  is  no  possible  way  of  disputing  it. 

The  next  oases  to  be  found  in  the  reports  in  which  any  similar 
points  arose  were  those  of  2%«  Kit^  v.  Liverpoolj^  and  The  King  v. 
The  Weaver  Namgatianf  in  1827.  It  appears  from  the  papers  in 
the  appendix  to  this  special  case,  that  in  ,1806  tlie  Liverpool  Ses- 
sions made  an  order  excluding  the  Liverpool  Docks  from  a  rate  for 
the  relief  of  the  poor  of  the  parish  of  Liverpool,  subject  to  a  case 
intended  to  obtain  the  opinion  of  the  King's  Bench  on  the  question 
whether  the  Mayor,  &c.  of  Liverpool  were  rateable  as  occupiers 

M  B.  &  C.  61.  '  7  B.  &  a  70,  n.  (c). 
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or  the  docks ;  and  that  in  1808  the  order  of  Sessions  was  confirmed, 
but  under  what  circumstances  does  not  appear. 

The  late  Lord  Abinger  was  counsel  for  the  parish,  both  in  that 
case  and  in  the  case  of  1827  ;  and  the  attorneys  of  the  Cor- 
poration of  Liverpool  in  1827  could  not  be  ignorant  *  of  *  469 
the  circumstances  attending  the  confirmation  of  the  order 
of  Sessions  in  1806.  Yet  on  the  argument  in  the  case  reported  in 
7  B.  A  C.y  neither  side  alludes  to  what,  if  a  decision  at  all,  must 
have  been  precisely  in  point.  It  seems,  therefore,  probable  that, 
though  the  rule  confirming  the  order  in  1808  is  not  drawn  up  as 
by  consent,  the  former  case  was  compromised,  and  that  there  was 
no  decision  of  the  Court  in  1808. 

However  this  may  be,  there  can  be  no  doubt  that  the  Court  of 
King's  Bench  in  1827  acted  upon  the  authority  of  The  King  v. 
SaUer*%  Load  Sluice^  Lord  Tenterden  saying,  ^^  Here  the  trustees 
were  not  occupiers  in  the  ordinary  sense  of  the  word,  and  no 
profit  was  received  ^or  the  use  of  any  person  "  ;  and  Mr.  Justice 
Bayley  saying, ''  The  principle  of  this  decision  is  applicable  to  the 
case  of  The  King  v.  The  Trustees  of  the  JRiver  Weaver  Navigation. 
There  the  surplus  tolls  remaining  over  and  above  the  expenses  of 
supporting  the  navigation  were  to  be  applied  to  the  repairing  and 
maintaining  of  bridges  and  highways.  Those  were  public  pur- 
poses ;  and  as  no  part  of  the  moneys  received  could  be  applied  to 
private  purposes,  those  moneys  were  not  rateable  in  the  hands  of 
tlie  trustees." 

There  is  no  dispute  that  those  two  decisions,  if  they  are  to  be 
followed,  are  decisive  in  favour  of  the  trustees  of  the  Mersey 
Docks,  at  least  in  the  first  of  the  cases  at  your  Lordships'  bar,  and 
reduce  the  case  of  the  overseers  of  Birkenhead  to  that  point  men- 
tioned in  your  Lordships'  third  question. 

The  next  case  to  which  it  is  necessary  to  call  attention  is 
that  of  The  Governors  of  the  Bristol  Poor  v.  Waitj^  *  decided  *  470 
in  1886.  Li  that  case  the  governors  of  the  Bristol  poor  had 
taken  property  for  the  purpose  of  putting  out  their  poor  there.  A 
rate  had  been  imposed  on  them  in  respect  of  this  occupation,  and 
was  levied  by  distress.  The  governors  of  the  Bristol  poor  brought 
replevin  for  the  purpose  of  questioning  the  validity  of  this  rate. 
In  the  judgment  of  the  Court  the  point  raised  is  said  to  be 
'^  whether  the  plaintiffs  were  such  occupiers  of  the  property  as  to 

^  4  T.  B.  780.  *  6  A.  &  £.  1. 
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be  rateable  to  the  poor."  And  the  decision  was  that  they  were. 
The  Judges  who  decided  this  case  probably  did  not  suppose  that 
they  were  deciding  any  thing  inconsistent  with  the  decisions  in 
The  King  v.  Salterns  Load  Sluice^  and  The  King  v.  Liverpool  and 
The  King  v.  Trueteei  of  the  Weaver  Navigation^  which  appear  not 
to  have  been  cited  on  the  argument,  or  brought  to  their  notice. 
But  we  do  not  see  how  the  cases  can  stand  together.  The  gover* 
nors  of  the  poor  of  Bristol  were  as  much  bare  naked  trustees  hav- 
ing no  personal  interest  in  the  occupation  of  this,  property  as  the 
commissioners  of  Salter's  Load  SluicCj,  and  if  the  one  set  of  trustees 
were,  on  that  ground,  not  occupiers,  we  do  not  see  how  the  others 
could  be  dbcupiers ;  and  if  the  application  of  the  surplus  funds  of 
the  Weaver  Navigation  to  the  bridges  and  highways  of  Cheshire, 
so  as  to  be  in  relief  of  the  county  rate,  was  a  public  purpose  ren- 
dering the  trustees  of  that  navigation  not  rateable,  it  is  difficult  to 
see  why  the  application  of  whatever  value  was  derived  from  the 
lands  occupied  by  the  governors  of  the  Bristol  poor  to  the  main- 
tenance of  the  poor  of  Bristol,  and  so  in  relief  of  the  poor  rate  of 
the  city  of  Bristol,  was  not  a  public  purpose  also.  We  think  that 
in  this  case,  the  Court  of  King's  Bench,  probably  without  being 
aware  of  it,  came  to  a  decision  inconsistent  with,  and,  there- 
*  471  fore,  *  shaking  the  authority  of  the  three  cases,  Salter's 
Load  Sluice,  Liverpool  Inhabitants  (1827),  and  the  Weaver 
*  Navigation. 

The  decision  in  The  Governors  of  Bristol  Poor  v.  Wait  has 
been  repeatedly  acted  upon,  and  never  questioned  that  we  know 
of.  As- the  decisions  in  that  case  and  those  which  followed  it,  were 
decisions  in  favour  of  the  rate,  and,  consequently,  might  have  been 
questioned  in  replevin,  the  acquiescence  in  them  does  add  some- 
thing to  their  authority. 

The  Municipal  Corporation  Act  (5  4  6  Wm.  4,  c.  76)  restricted 
the  power  of  the  municipal  corporations  named*  in  schedules  A. 
and  B.  to  that  Act,  over  what  had  been  their  private  estates,  and 
compelled  them  to  pay  the  net  proceeds  into  the  borough  fund, 
which  was  applicable  first  to  the  payment  of  the  existing  debts  of 
the  corporation,  and  then  to  the  corporation  expenses ;  and  the 
surplus,  if  any,  for  the  public  benefit  of  the  inhabitants  and  the 
improvement  of  the  borough.  The  Court  of  Queen's  Bench  in 
The   Queen  v.  The  Mayor ^   i^c.  of  Liverpool^  decided  in  1839 

^  9  A  &  £.  485. 
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that  the  effect  of  this  enactment  was  to  render  corporations  no 
longer  liable  to  be  rated  in  respect  of  any  property  occupied  by 
them.  The  reason  given  by  the  Judges  for  this  decision  was  that 
ihey  found  ^'  the  principle  settled  by  the  decisions  already  made, 
and  felt  it  to  ba  their  duty  to  act  upon  them,  and  not  upon  the  ap- 
prehension of  any  inconvenient  or  unforeseen  consequences,  to 
question  or  weaken  their  authority."  They  proceed  to  state  the 
cases  of  Hie  King  v.  Liverpool}  and  The  King  v.  Tru9teez  of 
Weaver  Navigation^  and  say,  "  We  feel  it  to  be  impossible 
substantially  to  distinguish  these  cases,  and  especially  the 
*  latter  from  the  present.  Tlie  extent  and  approximation  *  472 
to  something  like  national  benefit  are  in  kind,  and  almost 
in  degree  the  same.  The  public  in  the  one  case  is  the  same  town 
of  Liverpool,  in  the  other  the  county  of  Chester."  They  do  not 
explain  why  the  same  argument  did  not  avail  in  The  Oovemars 
of  Bristol  Poor  v.  Wait^  where  the  city  of  Bristol  was  held  not  to 
be  the  public ;  but  they  did  not  intend  to  depart  from  that  decision, 
and  in  the  same  year  acted  upon  it  in  The  Queen  v.  The  Chiardians 
of  Wallingford?  in  which  latter  case  an  attempt,  but,  as  it  seems 
*  to  us,  not  a  successful  one,  is  made  to  reconcile  the  decision  with 
that  in  The  Queen  v.  Mayor ^  ^c.  of  Liverpool. 

Mr.  Justice  Crompton,  in  The  Tyne  Commissioners  v.  Chirton^ 
stated  that  the  decision  in  The  Queen  v.  The  Lihahitants  of  Liver^ 
pool  created  at  the  time  great  surprise.  We  think,  however,  that 
the  conclusion  come  to  by  the  Court  in  that  case  does  logically  fol- 
low from  the  decisions  in  The  King  v.  The  Inhabitants  of  Liverpool^ 
and  The  King  v.  Trustees  of  the  Weaver  Navigation,  and  that  the 
Judges  in  that  case'  had  to  choose  whether  they  would  consider  it 
a  reduetio  ad  ahsurdum,  and  say  that  decisions  leading  to  such  a 
conclusion  must  be  wrong  in  principle,  or  to  say  that,  the  decisions 
being  binding  on  them,  they  must  hold  that  the  conclusion  was  not 
wrong.  They  adopted  the  latter  course,  apparently  not  at  that 
time  perceiving  that  it  was  inconsistent  with  the  principle  of  their* 
own  decision  in  2%«  Grovernors  of  the  Bristol  Poor  v.  Wait.  A  few 
years  later  the  Court  of  Queen's  Bench,  in  several  cases  to  be- 
presently  cited,  adopted  the  former  course,  and  the  question  now 
pending  in  your  Lordships'  House  seems  to  us  to  be  in  substance,. 
which  class  of  decisions  is  to  be  followed  in  future  ? 

"  7  B.  &  C.  61.  »  10  A.  &  E.  259. 

'  7  B.  «c  G.  70,  n.  (c).  «  1  Ellis  &  E.  516. 
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*  473       *  The  effect  of  the  decision  in  The  Queen  v.  The  Maycr^ 

^e.  of  Liverpool  was  immediately  nullified  by  the  Act  4  £  5 
Vict.  c.  48 ;  but  that  enactment  did  not  declare  the  decision  er- 
roneous. On  the  contrary,  the  Act  was  couched  in  language 
which,  though  not  declaring  the  decision  to  be  law,  indicates  that 
the  framers  of  the  Act  thought  that  it  was  law ;  and  the  fact  that 
an  Act  couched  in  such  terms  was  passed  by  the  Logislatore 
affords  an  argument/ of  more  or  less  weight,  that  the  error  of  the 
Court,  if  it  was  one,  had  been  acquiesced  in,  and  had  become 
cammunie  error. 

This  is,  we  think,  the  latest  authority  in  point  of  date  relied  on 
by  the  counsel  for  the  Mersey  Docks  and  Harbour  Board. 

The  next  case  in  order  of  date  was  The  Queen  y.  BadeoekJ^  in 
1845.  In  the  judgment  of  the  Court,  the  conflicting  cases  are 
cited.  The  Court  does  not  attempt  to  reconcile  them,  but  ob- 
serves that  in  all  the  cases  where  the  occupation  was  held  to  be 
of  such  a  public  nature  as  to  exempt  the  property  from  rateabilify, 
^^  the  public,  as  such,  unlimited  by  the  bounds  of  county,  borough, 
or  parish,  had  a  direct  interest  in  the  benefit  which  the  application 
of  the  funds  produced,"  and  that  the  case  then  before  it  did  not  * 
come  within  that  principle.  The  passage  here  cited  has  been  re- 
peatedly quoted  with  approval  as  giving  the  true  principle  of  ex- 
emption. It  does  include  all  the  case$  already  cited,  in  which  the 
occupation  was  for  the  purposes  of  government.  But  the  prin- 
ciple thus  laid  down  cannot  be  made  to  embrace  either  The  King  y* 
The  TrueteeB  of  the  Weaver  Navigation^  where  the  funds  were  appli- 
cable to  the  relief  of  the  county  rate  of  Cheshire,  or  Th 

*  474    Queen  v.  The  Mayor ^  ^c.  ^of  Liverpool^  where  the  funds 

were  brought  into  the  borough  fund  in  relief  of  the  borough 
rate  in  that  particular  borough. 

In  The  Queen  v.  Longwood^  in  1849,  the  Court  of  Queen's 
Bench,  acting  upon  the  principle  laid  down  in  The  Queen  v.  Bad- 
cocky  held  that  the  Commissioners  of  the  Huddersfield  Water 
Works  were  rateable  to  the  relief  of  the  poor. 

All  the  cases  which  we  have  hitherto  cited  were  decided  before 
Lord  Campbell  took  his  seat  upon  the  bench.  It  is  right  to  notice 
this,  for  it  has  often  been  supposed,  and  indeed  was  said  in  the 
argument  at  your  Lordships'  bar,  that  the  decisions  in  his  time, 
on  the  subject  of  the  exemptions  from  rates,  were  innovations  in- 

^  6  Q.B.  7S7.  <  1SQ.B.  116. 
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trodnced  in  consequence  of  his  strong  individual  opinion  that  the 
exemptions  from  rateability  had  been  carried  further  than  was 
warranted  by  law  or  reason  ;  but  we  think  that  the  cases  which 
we  hare  cited  show  that,  before  he  came  upon  the  bench,  that 
opinion  had  been  entertained  and  acted  upon,  and  that,  in  conse- 
quence, the  decisions  had  got  into  such  a  state  as  to  be  incon- 
sistent with  each  other ;  so  that  it  had  become  necessary  to  over- 
rule one  set  of  these  decisions,  unless  the  law  was  to  be  admin- 
istered without  any  reference  to  principle,  deciding  each  case  as  it 
arose,  according  as  the  facts  might  be  supposed  to  approximate 
more  nearly  to  those  in  the  one  set  of  decisions  or  the  other. 

Several  cases  were  decided  in  Lord  GampbelFs  time  which 
closely  resembled  that  of  the  Huddersfield  Commissioners  (^The 
Queen  v.  Langwood)^  and  which  were  decided  in  the  same  way, 
without  rendering  it  necessary  to  go  further  than  had  been 
done  in  that  case,  until,  in  1852,  *  the  case  of  The  True-  *  475 
tee»  of  Birkenhead  v.  Overseers  of  Birkenhead  ^  arose.  Mr. 
Justice  Orompton  was  a  party  to  that  decision,  and  in  The  Tyne 
Improvement  Commissioners  v.  Chirton^  he  has  given  some  accoimt 
of  the  deliberations  on  that  case  (though  his  observations  were 
misunderstood  by  the  reporter),  and  he  repeated  it  during  the 
argument,  in  the  Exchequer  Chamber,  of  this  case.  It  appears 
that  this  learned  Judge  was  at  first  startled  at  being  called  upon 
to  act  on  a  principle  in  direct  opposition  to  the  considered  decision 
of  the  Court  of  Queen's  Bench,  in  The  Queen  v.  Mayor,  ^c.  of  Liver- 
fool^  though  he  had  always  thought  that  decision  wrong ;  and  that 
he  was  the  more  unwilling  to  act  in  direct  contradiction  to  that 
case,  because  the  Legislature,  in  4  &  5  Vict.  c.  48,  when  enacting 
that  the  decision  should  no  longer  be  practically  operative,  did  not 
express  any  disapprobation  of  the  principle  of  the  decision,  but 
rather  used  language  seeming  to  assume  that  it  was  good  law  ;  and 
he  doubted  whether  the  case  should  not  be  followed,  though  not  ap- 
proved of,  leaving  it  to  the  Legislature  to  correct  it.  The  other 
Judges  of  the  Court  thought  that  the  time  had  come  when  the  Court 
could  no  longer  halt  between  two  sets  of  decisions,  but  must  fol- 
low that  which  was  law;  and  Mr.  Justice  Crompton  ultimately 
agreed  with  them.  Lord  Campbell  in  his  judgment  (perhaps  out 
of  deference  to  the  doubts  which  Mr.  Justice  Crompton  had  at  first 
entertained),  seeks  to  avoid  expressly  overruling  the  previous  de- 

>  2  ElliB  &  B.  14S.  *  9  A.  &  R  485. 
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cisions  ;  and  suggests  that  perhaps  The  King  t.  The  Commistionen 

of  Salterns  Load  Sluice^  and  The  King  t.  InhabitanU  of  Liverpool^ 

may  be  distinguishable  on  the  ground  that  the  Private  Acts  ia 

those  cases  were  construed  by  the  Courts  as  amounting 

*  476    *  to  a  prohibition  to  pay  poor  rate.    But  the  counsel  on 

both  sides  at  your  Lordships'  bar  agreed  that  no  such  dis- 
tinction could  be  maintained,  and  we  think  that  neither  Lord 
Kenyon  nor  the  Court  of  King's  Bench  in  Lord  Tenterden's  time 
proceeded  on  any  such  ground.  And  in  the  subsequent  cases  of 
The  River  Lea  Navigation^  and  The  Tyne  Improvement  Commit- 
eioners  v.  Chirtouy  in  1859,  no  such  distinction  was  made.  The 
Court  of  Queen's  Bench  in  that  last  case  acted  upon  the  broad 
principle  that  though,  where  the  property  was  occupied  for  public 
purposes,  ^^  such  as,"  says  Lord  Campbell,  "  a  post-oflSce,  or  a 
military  store  depot,  where  the  purposes  for  which  the  property  is 
occupied  are  purposes  created  by  the  Goyernment  of  the  country," 
there  was  no  rateable  occupier,  the  occupation  of  a  public  dock  was 
not  an  occupation  for  such  public  purposes,  and  that  the  commis- 
sioners occupying  such  a  dock  were  rateable  in  respect  of  tlie  yalae 
of  that  occupation,  estimated  according  to  the  rule  laid  down  in 
the  Parochial  Assessment  Act,  unless  an  exemption  was  conferred 
by  some  subsequent  statute  ;  and  that  the  enactments  ia  the  Tyne 
Improvement  Acts  as  to  the  application  of  the  rates  received 
(which  are  in  substance  the  same  as  those  in  the  Liverpool  Acts), 
did  not  amount  to  such  an  exemption ;  and  Mr.  Justice  Gromptou, 
after  stating  his  former  doubts  when  the  Birkenhead  case  was 
argued,  said  that  he  now  thought  that  case  laid  down  the  proper 
rule.  This,  we  think,  must  be  considered  as  the  rule  now  acted 
upon  in  practice  in  the  Court  of  Queen's  Bench. 

Such  being  the  state  of  the  authorities,  it  seems  to  us  no  longer 

possible  to  support  the  decisions  relied  on  by  the  counsel 

*  477    for  the  Mersey  Docks  and  Harbour  Board.    *  We  quite 

agree  that  it  is  very  desirable  to  adhere  to  decided  cases, 
though  this  principle  may  be  carried  too  far.  It  has  been  for- 
cibly remarked  by  an  American  author  of  repute,'  that  where 
the  objection  to  the  decisions  ^^is  inconsisteucy  with  admitted 
fundamental  principles,  it  is  an  adhering  to  an  inconsistency  and 
contradiction,  and  tends  to  reduce  jurisprudence  from  a  science  to 

1  7  B.  &  C.  61.  •  PhUlipA  on  Insurance,  993,  n.  (jg). 

'  19  Justice  of  Peace,  810. 
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an  aggregation  of  dogmas."  Still,  the  inconvenience  caused  hj 
unsettling  the  law  and  disturbing  what  was  quiet,  is  so  great,  that 
we  agree  that  even  a  Court  of  error  should  be  slow  to  reverse  de- 
cisions which,  though  originally  wrong,  have  long  been  uniform. 
When  such  is  the  case,  it  may  often  be  proper  to  persevere  in  the 
error,  and  leave  the  remedy  to  the  Legislature.  It  may  be  that 
the  attention  of  the  Judges  of  the  King's  Bench  had  in  1836  been 
called  to  the  case  of  The  Eing  v.  Liverpool^  and  The  King  v. 
Weaver  "Navigation^  before  they  decided  The  Governors  of  the 
Bristol  Poor  v.  WaU^  this  principle,  which  is  strongly  laid  down  in 
Oreaee  v.  SawU^  would  have  led  them  to  decide  The  Cfovemora  of 
the  Bristol  Poor  v.  Wait  otherwise  than  they  did.  But  all  this  in- 
convenience has  been  already  incurred,  the  recent  decisions  have 
been  such  as  to  disturb  the  quiet  state  of  things,  and  a  decision  of 
your  Lordships'  House  affirming  the  non-rateability  of  the  Liver- 
pool Docks  must  reverse  the  decision  in  Z^ne  Commieeionera  v. 
Ghirton^  and  render  the  docks  in  the  Tyne  not  rateable.  And  such 
a  decision,  though  not  necessarily  reversing  the  numerous  de- 
cisions based  on  The  Governors  of  the  Bristol  Poor  v.  Wait^  by 
which  poorhouses  and  gasworks  and  waterworks  in  the  hands  of 
public  trustees  have  been  held  rateable,  must  greatly  shake 
their  authority  and  *  disturb  a  principle  of  rating  now  *478 
generally  adopted  throughout  the  country.  The  balance 
of  convenience,  if  that  be  a  legitimate  consideration,  is  now  in 
favour  of  adhering  to  the  more  recent  decisions.  And  if  we  view 
the  case  on  principle,  without  regard  to  the  decisions  either  way, 
it  seems  to  us  clear  that  the  Mersey  Docks  and  Harbour  Board 
ought  to  be  rated.    * 

The  counsel  referred  to  many  expressions  in  the  local  Acts  show- 
ing that  the  Mersey  Docks  were  thought  likely  to  confer  great 
public  benefit,  and  to  be  very  advantageous  to  the  commerce  of  this 
country ;  and  there  is  no  doubt  that  that  expectation  has  been  real- 
ised, and  that  these  docks  are  of  great  public  benefit ;  but  not 
more  so  than  the  docks  in  the  river  Thames,  all  of  which  are  in 
the  hands  of  private  companies,  and  are  undoubtedly  rateable. 

The  rate  is  to  be  withheld,  not  in  respect  of  the  value  of  the 
benefit  conferred  on  the  public,  or  on  that  portion  of  it  which  uses 
the  dock,  but  is  to  be  imposed  on  the  occupiers  of  the  docks  in  re- 
spect of  the  value  to  them  derived  from  the  ^yments  taken  for 

>  7  B.  &  C.  61,  70,  n.  (c).  >  8  Q.  B.  S62. 
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that  use.  And  we  think  it  impossible  to  point  out  any  real  dis- 
tinction in  this  respect  between  the  occupation  of  a  dock  formed 
by  a  company  under  an  Act  of  Parliament  incorporating  '^  The 
Companies  Clauses  Act,"  and  '^  The  -  Harbours,  Docks,  and  Piers 
Clauses  Act,  1847,"  and  the  occupation  of  the  Mersey  Docks  by 
the  Mersey  Docks  and  Harbour  Board. 

A  company  forming  docks  under  an  Act  of  Parliament  incor- 
porating these  Acts  is  bound  to  maintain  the  docks,  and  to  keep 
harbour  masters  and  other  officers  there,  and  to  allow  the  public 
to  use  the  docks  on  payment  of  the  rates,  and  to  allow  her  Maj- 
esty's vessels  to  use  them  without  making  any  payment ; 
*  479    and  by  these  means  they  *  confer  a  benefit  on  the.  public ; 
the  company  by  virtue  of  its  occupation,  receives  the  rates 
on  shipping  using  the  docks,  and  the  amount  thus  received  is  ap- 
plicable to  keeping  up  the  docks,  and  then  to  paying  interest  on 
the  loans,  the  amount  of  which  is  limited,  and  then  in  paying  divi- 
dends on  the  share  capital ;  and  it  is  common  to  have  a  maximum 
limit  put  on  the  rate  of  the  dividend ;  when  that  maximum  divi- 
dend is  reached,  the  rates  must  be  lowered.    It  is  indisputable 
that  a  company  thus  occupying  a  dock  is  an  occupier,  and  rateable 
as  such.    Now  if,  without  in  any  way  altering  the  mode  in  which 
the  docks  are  enjoyed  by  the  public,  or  altering  the  rates  leviable, 
or  changing  the  harbour  masters  and  others  who  manage  it,  we 
change  the  name  of  the  body  which  occupies  it  from  that  of  ^'  the 
Company,"  to  that  of  "  the  Board  "  ;  and  if,  instead  of  "  the  Com- 
pany "  paying  to  the  shareholders  a  maximum  dividend  on  their 
capital,  the  "  Board  "  must  pay  to  the  same  individuals  the  same 
identical  sums,  but  call  them  '^  interest  on  *  bonds  "  instead  of 
^^  maximum  dividend  on  share  capital,"  what  difference  does  tliis 
make  ?    If  The  Eing  v.  Liverpool  ^  is  to  be  supported,  it  makes  this 
difference,  that  what  was  formerly  an  occupation  in  respect  of 
which  the  Company  was  rateable,  has,  by  this  change  of  name, 
without  any  change  in  the  thing,  become  an  occupation  for  public 
purposes,  for  which  the. Board  is  not  rateable.    If  the  decision  in 
The  Tym  Oommiaaionera  v.  Chirton  is  to  be  supported,  tlie  change 
in  name  makes  no  difference  in  the  rateability. 
'   We  think  the  latter  the  correct  view  of  the  law,  and  therefore 
we  answer  your  Lordships'  first  question  in  the  affirmative. 
We    now   proceed    to   answer  the    second  question  put  by 

^  7  B.  &  C.  61. 
[868] 


UEBSET  DOCKS  V.  OAUERON)  AND  JONES  V.  MEBSET  DOCKS.      *480 

*  your  Lordships.    And  we  are  of  opinion  that  there  is    *  480 
nothing  in  the  matters  referred  to  in  your  Lordships'  ques- 
tions to  exempt  the  board  from  being  rated  in  respect  of  this  occu- 
pation. 

We  have  already,  in  answering  your  Lordships'  first  question, 
given  our  reasons  for  thinking  that  the  purposes  to  which  the  rates 
are  applicable,  are  not  such  as  to  exempt  the  trustees  from  rate- 
ability;  and  we  are  further  of  opinion  that  the  effect  of  the 
statutes  applicable  to  the  Liverpool  Docks  is  not  such  as  to  exempt 
them  from  the  payment  of  poor  rate.  There  are  no  negative 
words  prohibiting  tlie  application  of  the  rates  to  payment  of  the 
poor  rate.  And  we  thiuk,  in  conformity  with  the  decision  in  TTie 
Tyne  Commis$i<mers  v.  Chirton^  that  enactments  directing  that  the 
revenue  shall  be  applied  to  certain  purposes,  and  no  others  are  di- 
rectory only ;  and  mean  that  after  all  charges  imposed  by  law  on 
the  revenue  have  been  discharged,  the  surplus  or  free  revenue, 
which  otherwise  might  have  been  disposed  of  at  the  pleasure  of 
the  recipients,  shall  be  applied  to  these  purposes. 

We  have  only,  therefore,  to  consider  the  reasons  on  which  the 
Judges  in  the  Court  of  Exchequer  Chamber  based  their  decision 
in  the  first  of  the  present  cases  ;  and,  with  very  great  respect  for 
those  who  concurred  in  that  judgment,  we  think  that  they  acted  on  a 
principle  sound  in  itself,  but  not  applicable  to  the  case  before  them. 

Where  an  Act  of  Parliament  has  received  a  judicial  construc- 
tion putting  a  certain  meaning  on  its  words,  and  the  Legislature 
in  a  subsequent  Act  in  pari  materid  uses  the  same  words,  there  is 
a  presumption  that  the  Legislature  used  tliose  words  intending  to 
express  the  meaning  which  it  knew  had  been  put  upon  the 
same  words  before  ;  *  and,  unless  there  is  something  to  re-  *  481 
but  that  presumption,  the  Act  should  be  so  construed,  even 
if  the  words  were  such  that  they  might  originally  have  been  con- 
strued otherwise.  And  if  the  decision  in  The  King  v.  TJhe  Inhabi- 
tants of  Liverpool^  had  been  that  certain  words  used  in  the  former 
Acts  had  amounted  to  an  exemption  from  poor  rate,  and  those 
same  words  had  been  repeated  'in  the  subsequent  Acts,  it  would, 
on  this  principle,  have  been  a  fair  inference  that  the  Legislature 
intended  by  using  the  same  words  to  give  the  same  exemption. 
But  tliis  is  not  the  case  here.  The  Legislature  had  by  former  Acts^ 
conveyed  to  the  trustees  the  Docks  to  be  held  for  certain  purposes. 

>  1  EUifl  &  E.  616. 
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The  Court  of  Ejog's  Bench  had  decided  that^  as  an  incident  of 
law,  those  who  held  land  for  such  purposes  were  not  rateable  to 
the  relief  of  Uie  poor.  When  the  Legislature  again  in  fresh  Acts 
used  the  same  language,  it  showed  that  it  intended  to  convey  the 
land  to  be  occupied  for  the  same  purposes ;  and  that  if  the  law  did 
annex  non-rateability  as  an  incident  to  such  an  occupation,  the 
L^islature  had  no  objection.  But  it  did  not  afford  any  argument 
that  the  Legislature  intended  to  annex  that  incident  in  case  it 
should  be  discovered  that  it  was  not  annexed  by  law.  And  the 
clauses  enacting  that  the  warehouses  should  be  rated,  carry  this 
argument  no  further. 

During  the  course  of  the  argument  at  your  Lordships'  bar,  the 
Lord  Chancellor  put  the  case  of  an  express  recital  in  the  Act,  to 
the  effect  that  it  had  been  decided  in  The  King  v.  The  Inhabitante 
of  Liverpool^  that  the  dock  trustees  were  not  liable  to  poor  rate  in 
respect  of  land  occupied  by  them,  and  that  it  was  expedient  that 
no  such  exemption  should  be  given  to  them  in  respect  of  the  occu- 
pation of  new  warehouses  acquired  under  the  new  Act,  and 
*  482  then,  after  that  recital,  an  enactment  in  tlie  terms  in  *  which 
it  is  now  expressed.  And  he  asked  the  counsel  at  your 
Lordships'  bar  two  questions.  First,  whether  such  a  recital  could 
be  construed  to  amount  to  a  declaratory  enactment,  that  the  de- 
cision in  The  JSing  v.  Liverpool  was  good  law  ?  Secondly,  whether 
the  Acts  framed  as  they  were,  could  have  a  greater  effect  than 
they  would  have  had,  if  framed  with  such  an  express  recital  ?  The 
counsel  for  the  Mersey  trustees  were  not  able  to  give  any  answer 
to  those  questions  that  would  support  the  decision  of  the  Court  of 
Exchequer  Cliamber.  Mr.  Justice  Blackburn  (the  only  Judge 
who,  being  a  party  to  the  decision  in  the  Exchequer  Chamber,  was 
also  present  at  the  argument  at  your  Lordships'  bar)  admits  that 
he  cannot  answer  them,  and  his  inability  to  do  so  has  led  him  to 
change  the  opinion  which  he  entertained  when  in  the  Exchequer 
Chamber.  We  have  no  reason  to  believe  that  the  other  Judges 
who  joined  in  that  judgment  have  changed  their  opinion.  We 
have  most  sincere  deference  for  their  judgment,  and  as  we  have 
had  no  opportunity  of  hearing  what  answer  they  would  have  made 
to  the  way  the  case  has  been  put  in  your  Lordships'  House,  it  is 
with  diffidence  that  we  have  formed  our  opinion  that  they  have 
misapplied  the  ground  of  their  decision ;  but  entertaining  that 
opinion,  we  are  bound  to  express  it. 
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We  therefore  answer  your  Lordships'  second  question  in  the 
negative. 

The  answers  which  we  give  to  the  first  and  second  questions  put 
by  your  Lordships  in  effect  answer  the  third  question.  In  our 
opinion  the  liability  to  poor  rate  is  imposed  on  the  board  by  the 
general  law,  and  not  by  virtue  of  the  sections  of  the  Act  referred 
to.  We  therefore  answer  your  Lordships'  last  question  in  the 
negative. 

*Mb.  Jdsticb  Btles. — In  answer  to  your  Lordships'    *488 
first  question,  I  am  of  opinion  that  the  Mersey  trustees 
are  not  occupiers  within  the  true  meaning  of  the  Statute  43d 
Elizabeth. 

No  doubt  they  are  occupiers  in  the  strict  legal  sense  of  that 
word ;  that  is  to  say,  they  are  in  possession  of  the  land,  and  are 
the  proper  parties  to  bring  an  action  of  trespass.  But  the  sense 
in  which  your  Lordships  use  the  word  ^^  occupiers,"  is  the  sense 
in  which  it  is  used  in  the  earlier  leading  cases  on  the  subject,  and 
tiiat  sense  must  be  borne  in  mind  in  order  to  understand  those 


I  conceive  that  the  occupation,  to  be  an  occupation  within  the 
statute,  must  bo  a  beneficial  one.  The  rate  is  to  be  raised  ^^  ac- 
cording to  the  ability  of  the  parish,"  and  '^  by  taxation,"  both 
which  expressions  import,  first,  that  the  occupation  is  to  produce 
profit  or  pecuniary  benefit  to  the  occupier  himself,  or  some  one 
whom  he  represents ;  and  secondly,  that  each  assessment  is  to  be 
in  proportion  to  that  benefit.  This  construction  is  fortified  by  the 
consideration  that  the  statute,  when  it  was  passed,  authorised  an 
assessment  in  respect  of  personal  as  well  as  of  real  property. 

Accordingly,  such  has  been  the  construction  of  the  statute  from 
the  earliest  times ;  indeed  it  may  be  said  that  such  was  the  con* 
temporaneous  exposition.  The  date  of  the  statute  is  1601.  It 
was  stated  at  your  Lordships'  bar,  that  the  first  edition  of  Dalton's 
Justice  was  published  a  year  or  two  after  that  date,  and  that  the 
author  in  that  edition  says,  that  the  overseers  are  to  raise  the  rate 
by  taxing  the  occupiers,  ^^  proportioning  them  to  an  annual  bene- 
fit." I  have  not  had  access  to  the  earlier  editions  of  this  work, 
but  certainly  those  words  are  repeated  in  the  fifth  edition  pub- 
lished in  1685. 

It  seems,  therefore,  plain  from  the  object  of  the  Act,  *  from  *  484 
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its  words,  and  from  tho  earliest  exposition,  that  the  occupier  must, 
in  order  to  be  rateable,  enjoy  a  beneficial  occupation. 

It  is  not  essential  that  this  occupation  should  be  for  tlie  indi- 
vidual benefit  of  the  occupier  himself;  it  may  be  for  the  benefit  of 
another ;  it  may  be  for  the  benefit  of  a  plurality  of  other  persons, 
of  a  considerable  number  of  other  persons,  or  even  of  a  number 
not  certainly  defined,  but  limited  by  locality  or  other  circum- 
stances. Yet  I  conceive  that  if  the  property  be  occupied  for  the 
benefit,  not  of  a  number  of  individuals  more  or  less  defined,  but 
for  the  benefit  of  the  public  at  large,  then  it  is  not  rateable.  This 
conclusion  seems  to  me  to  be  the  result  of  a  long  series  of  author- 
ities. 

I  do  not  rely  on  the  exemption  of  the  Crown  ;  for  that  exemp- 
tion would  take  place  on  tho  principle  that  the  Grown  is  not  bound 
by  aH  Act  of  Parliament,  unless  named  therein.  But  even  this 
exemption  is  merely  personal,  for  tenants  of  the  Crown  occupying 
for  their  private  benefit,  are  rateable. 

Whether  occupiers  for  the  service  of  the  general  government 
are  exempt  on  the  ground  that  they  represent  the  Grown,  may  be 
doubtful.  It  should  rather  seem  that  they  are  exempt,  because 
they  occupy  for  public  purposes.  Thus  the  Birmingham  post-office 
was  held  not  rateable.  Lord  Campbell  treating  it  as  clear,  but 
expressing  regret  ^'  that  property  taken  for  public  purposes  is  not 
rateable,"  Smith  v.  Chiardians  of  Birmingham,^  Upon  the  same 
ground  an  occupation  by  the  Horse  Guards  (Lord  Amherst  v.  Lard 
Somm^s')^  wsis  held  not  rateable;  Mr.  Justice  BuUer  and  Mr. 
Justice  Ashhurst  laying  it  down  as  law,  not  only  that  the 
*  485  possessions  of  the  Crown  *  were  not  rateable,  but  tliat  the 
possessions  of  the  public  were  not  rateable,  and  that  in  the 
case  then  before  them,  the  plaintiff  was  exempt,  "  because  he  was 
like  a  trustee  for  the  public,  deriving  no  benefit  for  himself." 

The  exemption  is  not  confined  to  premises  occupied  for  the  pur- 
poses of  the  general  government,  it  extends  to  occupations  for  tlie 
purposes  of  local  government  also.  Thus  buildings  occupied  by 
the  local  police,  **  held,"  say  the  Court,  "  for  public  purposes,** 
Jtistices  of  Lancashire  v.  Stretford;^  a  shire  hall,  Hodgson  v.  Local 
Board  of  Carlisle;^  the  county  Court,  The  Queen  v.  Manchester ;^ 
a  county  jail.  The  Queen  v.  Shepherd ;  ^  reformatory  schools  sup- 

^  7  Ellis  &  B.  483.  •  Ellis,  B.  &  E.  280.  *  8  Ellis  &  B.  836. 

*2T.  B.872.  «  8  Ellis  &  B.  116.  MQ-B.  170. 
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ported  by  voluntarj  subscriptions,  open  to  several  counties,  and 
within  tlie  Statute  17  &  18  Yict.  c.  86,  Sheppard  v.  Bradford^  are 
all  exempt  from  poor  rates. 

The  exemption  extends  to  trusts  and  charities  for  the  benefit  of 
the  public  at  large,  though  entirely  unconnected  with  government. 
Public  hospitals  are  exempt.  St.  Luke^s  Hospital  was  held  not 
rateable,  on  the  ground  that  there  was  no  beneficial  occupier,  The 
Eing  v.  St.  Luke^9  HoBpitai;^  so  was  St.  Bartholomew's  Hospital.^ 
I  conceive  that  the  exemption  of  hospitals  and  other  charities 
stands  on  the  ground,  not  that  they  are  charities,  but  that  they  are 
public  charities,  and  that  there  is  no  beneficial  occupier  except  the 
public ;  and  so  the  Judges  in  the  Queen's  Bench  held,  when  they 
decided  that  Bethlehem  Hospital  was  not  rateable ;  ^  so  also  they 
held  in  a  recent  case.  The  Queen  v.  StapUton^  and  tlie  Court  of 
Common  Pleas  also,  in  the  case  of  Sheppard  v.  Bra^ord.^ 
*  Both  Courts,  in  these  two  cases,  draw  a  distinction  be-  *  486 
tween  private  and  public  charities,  holding  the  first  rate- 
able, and  the  other  not  rateable.  ^^  The  premises,"  says  the  Court 
of  Queen'6  Bench  in  the  first  case,  are  ^'  occupied  for  the  purposes 
of  a  highly  laudable  charity,  but  one  of  a  strictly  private  nature." 
Th&  same  distinction  was  taken  by  the  Court  of  Queen's  Bench  in 
some  other  cases,  particularly  The  Queen  v.  Licensed  VictuaUers* 
Society^  and  The  Que^n  v.  Baptist  Missionary  Society? 

On  the  same  ground  of  dedication  to  public  purposes  reposes 
also  the  exemption  of  churches  and  other'  places  of  religious  wor- 
ship. Even  before  the  recent  statute,  churches  and  chapels  were 
exempt  from  rates,  if  no  profit  to  individuals  was  actually  made 
by  letting  the  pews  ;  The  King  v.  Woodward^  The  Eing  v.  Agar}^ 
So  that  it  is  a  mistake  to  suppose  that  the  exemption  of  churches 
and  chapels  depends  merely  on  the  Statute  of  8  &  4  Wm.  4,  c.  80. 
That  statute,  which  applies  to  church  rates  as  well  as  poor  rates, 
and  probably  with  an  original  and  especial  view  to  the  former,  ex- 
tended the  then  existing  exemption,  by  exempting  from  rates  all 
places  dedicated  exclusively  to  public  religious  worship,  even  when 
the  pews  are  let,  and  profit  is  thus  made  of  the  building. 

>  33  Law  J.  N.  a,  M.  C.  182.  •  33  Law  J.,  N.  8.,  M.  G.  182. 

*  2  Burr.  1053.  '  1  Best  &  S.  71. 
'  4  Burr.  2435.  •  10  Q.  B.  884. 

*  10  Q.  B.  865.  •  6  T.  R.  79. 

*  33  Law  J.,  N.  S.,  M.  C.  17 ;  4  Best       ^  14  Eaat,  256. 
&  S.  629. 
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In  The  SSng  v.  Jfayor  of  London^  where  the  question  arose 

whether  certain  trustees  of  a  barge  way  and  toll  gate  should  be 

rated,  Mr.  Justice  Grose  says,  that  ^'  to  exempt  themsel?es  from 

the  rate,  the  trustees  should  have  shown  that  they  were  trustees 

for  the  public."    In  The  King  y.  Salter's  Load  Sluieef  the 

*  487    property  was  *  held  not  rateable,  because  all  the  money  col- 

lected must  be  expended  for  what  Lord  Kenyon  calls  tiie 
public  purposes  of  the  Act. 

The  history  of  the  property  now  under  your  Lordships'  consid- 
eration, in  many  ways  confirms  the  position  that  property  occupied 
for  public  purposes,  is  not  rateable.  From  the  eariiest  construc- 
tion of  the  Liverpool  Docks,  in  the  time  of  Queen  Anne,  down  to 
the  year  1806,  they  had  never  been  rated  ;  but  in  1806  an  attempt 
was  made  to  rate  them.  The  Sessions  quashed  the  rate ;  and  the 
Court  of  Queen's  Bench  (whether  by  consent  or  otherwise  does 
not  appear),  confirmed  the  order  of  Sessions.  The  attempt,  how- 
ever, was  repeated  about  twenty  years  after,  in  1827 ;  and  the 
case  was  then  fully  argued.  The  statutes  were  brought  before  the 
Court ;  those  statutes  directing  then  as  now,  that  certain  burdens 
should  be  discharged,  and  that  after  their  discharge  the  rates 
should  be  lowered.  The  Court  of  Queen's  Bench  held  that  there 
was  no  beneficial  occupation  in  any  person,  and  confirmed  the 
order  of  Sessions  striking  out  the  assessment ;  The  King  v.  The 
Inhabitant  of  Liverpool.^ 

At  the  same  time  The  King  v.  Weaver  Navigation  ^  was  argued 
•and  decided  in  the  same  manner.  ^^  The  tolls  of  the  navigation," 
said  Mr.  Justice  Bayley,  ^^  remaining  over  and  above  the  expenses 
of  supporting  the  navigation,  are  to  be  applied  to  the  building  and 
maintaining  of  bridges  and  highways.  These  are  public  purposes, 
and  as  no  part  of  the  moneys  received  can  be  applied  to  private 
purposes,  those  moneys  are  not  rateable  in  the  hands  of  tlie  tnis- 
lees. 

These  cases  were  followed  by  The  Queen  v.  The  Mojfor  of 

•  488    Liverpool,^  in  which  the  law  was  again  held  to  be  *  clear, 

that  property  dedicated  to  public  purposes  was  not  rateable; 
and  the  doctrine  was  applied  to  the  property  of  the  Municipal  Co^ 
poration  of  Liverpool  situate  within  the  precincts  of  the  Borough 
of  Liverpool,  because  the  General  Municipal  Corporation  Act,  5  & 

*  4  T.  R.  21.  •  7  B.  &  C.  61.  •  9  A.  &  E.  485. 

*  4  T.  R.  780.  *  7  B,  &  C.  70,  n.  (c). 
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6  Wm.  4.  c.  76,  had  directed  that  all  the  surplus  funds  of  the 
borough  should  be  appropriated  for  the  public  benefit  of  the  in- 
habitants and  the  improvement  of  the  borough.  In  the  next  year 
the  Court  of  Queen's  Bench  decided,  on  the  same  grounds,  that 
the  property  of  a  municipal  corporation  was  not  rateable,  though 
situate  without  the  precincts  of  the  borough,  The  Queen  v.  Hx- 
minster.^  In  both  these  cases  all  the  previous  decisions  were  can- 
vassed and  confirmed ;  the  foundation  of  the  judgment  in  both 
cases  being  the  acknowledged  proposition  that  property  dedicated 
to  public  purposes  is  not  rateable.  The  only  question  was,  whether 
the  benefit  of  the  inhabitants  of  a  particular  borough,  they  being 
but  a  section  of  the  public,  was  a  public  or  a  private  purpose,  and  in 
both  cases  it  was  held  Uiat  the  property  of  a  municipal  corporation 
was  property  dedicated  to  public  purposes,  and  not  rateable. 

These  decisions  caused  the  Statute  4  &  5  Yict.  c.  48,  to  be 
passed,  the  language  of  which  is  not  only  very  strong  to  show  that 
the  Legislature  itself  considered  that  property  dedicated  to  public 
purposes  was  not  and  is  not  rateable,  but  seems  to  me  to  create  a 
statutable  bar  to  holding  that  even  property  owned  and  occupied 
by  municipal  corporations  is  rateable  in  cases  beyond  the  scope  of 
the  enacting  clause.  I  forbear  to  comment  minutely  on  the  lan- 
guage of  the  statute  because  of  the  length  to  which  the  ob- 
servations would  extend,  but  *  almost  every  line  is  deserv-  *489 
ing  the  attentive  consideration  of  your  Lordships.  Two 
observations,  Iiowever,  I  must  be  pardoned  for  making :  first,  the 
statute  is  not  a  declaratory,  but  an  enacting  statute  ;  secondly,  so  * 
far  from  reflecting  on  the  correctness  of  the  then  recent  decisions, 
it  adopts  and  affirms  them  in  certain  cases,  at  the  end  of  the  pro- 
viso to  the  first  section.  The  statute  there  continues  the  exemp* 
tion  from  poor  rate  in  cases  where  the  area  of  tlie  borough  and  the 
area  covered  by  a  single  poor  rate  are  coextensive,  because  in 
such  a  case  there  is  no  reason  for  interfering  with  the  existing  law. 
To  put  the  case  in  the  clearest  light ;  suppose,  what  has  actually 
happened  in  some  boroughs,  and  may  be  the  case  in  many,  that 
tlie  value  of  the  corporate  property  renders  a  borough  rate  un- 
necessary ;  and  suppose  that  there'  is  an  entire  poor  rate  for  the 
borough,  which  is  also  not  an  uncommon  case  (either  because  the 
borough  includes  but  a  single  parish,  or  because  the  management 
of  the  poor  in  the  borough  is  consolidated  by  a  local  Act)  ;  in  such 
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a  case  I  conceive  that  the  municipal  proportris  still  hj  the  express 
vords  of  the  statute  not  only  exempt,  but  exempt  not  because  the 
statute  60  enacts,  but  because  it  had  been  exempted  by  law  before 
the  Act  passed,  and  the  exemption  is  recognised  and  continued. 

The  language,  therefore,  of  the  Statute  43  Elizabeth,  the  whole 
current  of  the  authorities  I  have  cited  to  your  Lordships,  and 
many  others  with  which  I  refrain  from  fatiguing  your  Lordships, 
as  well  as  the  language  of  the  recent  Statute  4  &  6  Vict.  c.  48, 
seem  to  me  to  show  that  land  occupied  for  public  purposes  is  not 
rateable. 

On  the  other  side  great  reliance  was  placed  by  the  Over- 
•  490  seers  on  the  case  of  The  Governors  of  the  Briatol  •  Poor  v. 
Wait,^  But  that  case  seems  to  me  reconcileable  with  the 
position  that  where  the  general  public  are  the  occupiers  the  prop- 
erty is  not  rateable,  for  in  that  case  only  some  of  the  public  were 
the  occupiers,  that  is  to  say,  the  representatives  of  the  poor  of  a 
particular  district  Indeed  this  distinction  between  the  former 
cases  and  the  case  of  Z%6  Govemora  of  the  Bristol  Poor  v.  Wait  is 
drawn  by  the  Court  of  Queen's  Bench  itself  in  The  Qtuen  v.  Wal 
Imsford  Union.*  To  what  extent  the  property  rated  is  occupied 
for  the  public  at  large  is,  and  always  must  be,  a  question  of  d^reo, 
where  it  is  extremely  difficult  to  draw  the  line,  and  where  it  is 
likely  there  will  be  conflicting  decisions. 

The  conflict  of  the  case  of  The  Goverwire  of  the  Bristol  Poor  v. 
Wait,  if  any,  is  with  The  Queea  v.  The  Mayor  of  Liverpool,  and 
The  Quern  v.  Sasminster,  where  borough  property  was  held  not 
rateable.     But  even  with  respect  to  this  apparent  conflict,  it  may 
be  observed,  that  the  occupation  was  in  The  Queen  v.  Thx  Mayor 
"^  f^'verpool,  for  the  beneGt  of  all  the  inhabitants  of  a  district,  and 
16  case  of  The  Governors  of  the  Bristol  Poor  v.   Wait  it  was 
for  a  portion  of  the  inhabitants,  that  is  to  say,  the  poor  of  the 
ict.    And  if  your  Lordships  have  to  choose  between  these 
irities,  I  have  already  called  your  Lordships'  attention  to  the 
;hat  The  Queen  v.  The  Mayor  of  Liverpool,  and  The  Queen  ?- 
intter  are  recognised  by  the  Legislature  as  law,  and  are  con- 
id  in  some  cases  as  the  then  existing  law,  up  to  tliis  momeot, 
le  authority  of  the  statute. 

The  decision  in    The  Governors  of  Brittol  Poor  v.  ffW 
'.    was  followed  as  to  the  Taunton  market  in  The  Queen  *  ▼• 
■ftA.&Rl.  ■10A.ft£.S6». 
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Badeock^  as  to  the  Huddersfield  Waterworks  in  The  Queen  y. 
Langwood^  and  as  to  the  Harrogate  waterworks  in  The  Queen  v. 
Harrogate  Commissioners.^ 

These  cases  are  all  subject  to  the  same  observation  as  the  case 
of  Bristol  Poor  v.  Wait.  The  question  was  whether  the  occupa- 
tion was  for  the  benefit  of  tlie  public  at  large,  or  for  the  partial 
benefit  of  a  section  of  the  public.  (See  the  observations  of  the 
Court  of  Queen's  Bench  in  2%e  Queen  v.  St.  Q-eorge^s,  South- 
wark.y  . 

The  decision  in  Thistees  of  Birkenhead  Bock  v.  Overseers  of 
Birkenhead  Poor  ^  is  really  no  authority  on  this  point,  because  it 
proceeded  entirely  on  the  ground  that  there  did  not  then  appear  to 
be,  as  now  there  is,  a  statutable  obligation  to  reduce  the  tolls  when 
their  produce  should  exceed  the  expenses.  It  is  quite  true,  how- 
ever,  that  the  Court,  or  at  least  the  Lord  Chief  Justice,  did  indi- 
cate a  wish  to  depart  from  the  authorities  as  to  the  rateability  of 
property  dedicated  to  public  purposes. 

That  case  was  followed  by  27te  Tyne  Commissioners  v.  The  Over- 
seers  of  Chirton^  which  was  decided  by  Lord  Campbell  and  Mr. 
Justice  Crompton  on  the  ground  that  the  parties  benefited  were 
only  a  particular  section  of  the  public,  viz.  those  who  used  the 
docks.  But  Mr.  Justice  Wightman  seems  to  rest  his  judgment  on 
the  ground  that  it  did  not  appear  that  there  could  not  be  a  surplus 
revenue ;  and  Mr.  Justice  Hill,  though  he  assents  to  the  conclu- 
sion, does  not  give  his  reasons,  which  for  any  thing  that  appears, 
may  have  been  the  same  as  those  which  influenced  Mr.  Justice 
Wightman. 

I  cannot  help  thinking  that  these  recent  authorities,  when 
the  precise  point  decided  in  each  case,  and  the  *  ground  on  *  492 
which  the  judgment  proceeded,  are  carefully  examined,  will 
be  found,  as  authorities,  not  to  be  at  variance  with  the  position 
that  an  occupation  clearly  and  entirely  for  the  benefit  of  the  whole 
public  is  not  rateable.  But,  whatever  weight  may  be  attributable 
to  some  of  them,  or  more  properly  to  the  expressions  of  some 
Judges,  it  seems  to  me  very  slight  compared  with  the  weight  which 
ought  to  be  attributed  to  the  antiquity,  number,  and  consistency 
of  the  authorities,  which  show  that  overseers  cannot  usurp  the 
authority  of  Parliament  in  taxing  the  general  public. 

>  6  Q.  B.  787.  '  15  Q.  B.  1012.  *  2  EUis  &  B.  148. 
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Then  comes  tiie  next  inqnir;.  Is  the  property  nov  under  con- 
sideration occupied  for  the  benefit  of  the  public  at  large  ? 

Primd  facie  it  should  seem  that  it  is  so,  for  not  only  have  all 
the  Queen's  subjects  a  right  to  use  the  docks  at  tlieir  free  will  and 
pleasure,  paying  their  Tair  contribution  to  the  expenses  and  nothing 
more,  but  all  persons  whatsoever,  from  what  quarter  of  the  globe 
soever  they  may  come. 

It  is  objected  first,  Uiat  the  use  of  the  docks  is  not  for  all  the 
public,  but  only  for  a  section  of  tlie  public,  that  is  to  say,  for  as 
many  of  them  as  have  invested  their  capital  in  ships  or  barges  or 
boats. 

It  might  also  be  said  that  a  navigable  river  cannot  be  a  public 
highway,  because  it  is  only  for  those  who  have  invested  their  capi< 
tal  in  ships  or  barges  or  boats  ;  or  that  a  public  turnpike  road,  or 
indeed  any  public  highway,  is  not  a  public  carriage-way  or  bridle- 
way, because,  wlien  used  as  a  carriage-way  or  bridle-way,  it  is  only 
for  those  who  possess  or  use  carriages  or  horses. 
It  is  objected  further  by  the  appellants  that  the  eocumbraDces  on 
the  docks  have  the  effect  of  making  them  rateable.  It  is 
*493  contended  as  interest  and  a  portion  of  the*  principal  of  the 
debt  are  annually  paid  to  the  bondholders  out  of  the  )w«d- 
uce  of  the  tolls,  that,  to  this  extent  at  least,  there  is  a  benefiml 
occupation  by  the  board  in  trust  for  the  bondholders ;  because  it 
is  said  that  if  a  tenant  from  year  to  year  occnpied  the  proper^ 
and  received  the  tolls  without  paying  the  instalments  of  the  prin- 
cipal and  the  periodical  interest  of  the  debt,  he  would  be  willing  to 
pay  a  rent,  and  tliat  this  theoretical  rent  is  the  criterion  and  meas- 
ure of  tlie  rateable  value  of  the  occupation. 

But  I  conceive  that  no  tenant  could  be  supposed  to  receive  the 
ut  paying  tlie  charges.  The  tolls  are  appropriated  to 
3nt  of  the  expenses,  including  charges  of  coustruction 
r,  and  never  can  by  law  exceed  that  limit.  As  soon  as 
io  exceed  it,  they  are  by  law  to  be  reduced.  If  the 
iw  paid  every  year  to  the  bondholders,  had  been  actually 
or  construction  and  repair  in  tliat  year,  it  is  plain  there 
o  rent.  But  the  payment  made  in  each  year  is  still  but 
construction  and  repair  proportioned  to  that  year,  and 
it  several  years  and  averaged.  If  tlie  fact  that  the 
lave  not  been  incurred  within  the  year  created  a  distino- 
a  bricklayer's  or  mason's  bill  not  paid  within  ^e  year, 
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bat  charged  on  the  next  or  following  years,  would  make  the  land 
in  those  years  rateable.  It  can  make  no  difference  that  the  cred- 
itor is  not  the  bricklayer  or  mason  himself,  but  the  assignee  of  the 
debt  due  to  the  bricklayer  or  mason. 

It  is  quite  true  that  when  land  is  let  to  a  tenant,  the  value  of  the 
occupation  to  the  occupier  is  alone  considered  in  estimating  its 
rateable  yalue,  and  charges  on  the  reversion  are  not  regarded  and 
are  not  deducted.  But  the  payments  made  out  of  the  tolls  in 
discharge  of  debts  and  interest  in  the  case  now  before  your  Lord- 
ships are  not  charges  on  a  supposed  reversion ;  they  rep- 
resent what  are,  *in  ordinary  cases,  expenses  annually  *494 
incurred  to  enable  the  land  to  command  the  rent.  They 
are  like  tithes,  or  tithe  commutation  rent  charge,  which  must  be 
paid  by  the  occupier  to  prevent  the  tithe  owner  from  entering ;  or, 
like  contributions  to  a  sea  wall,  to  prevent  the  land  from  being 
overflowed ;  or  like  the  annual  and  periodical  expenses  for  repairs ; 
all  which  are  to  be  deducted  in  estimating  the  annual  letting  and 
rateable  value  of  property  (see  6  A  7  Wm.  4,  c.  96,  and  25  A  26 
Vict.  c.  103). 

It  may,  indeed,  be  said  that  the  expenses  incurred  in  perma- 
nently improving  land,  e.  g.  in  building  a  house  on  the  land,  are 
additions  to,  and  not  deductions  from,  the  rateable  value,  though 
the  annual  average  repairs  of  that  house  when  built  are  so.  But 
when  a  private  house  is  built,  the  disposable  annual  income  de- 
rived from  the  land  is  increased,  and,  therefore,  the  rateable  value 
of  the  land  is  augmented.  But  in  the  case  before  your  Lordships 
the  disposable  annual  income  from  the  docks  is  not  and  never  can 
be  augmented;  for  the  tolls  always  must  be  reduced  to  such  a 
point  as  to  leave  no  disposable  income. 

The  objection  of.  the  overseers  that  these  charges  are  to  be 
treated  like  mortgages  or  charges  on  the  reversion  of  ordinary 
property,  and  not  to  be  regarded  in  estimating  rateable  value, 
seems  inconsistent  with  itself,  for  the  argument  rather  tends  to 
show  that  they  are  to  be  regarded,  not,  indeed,  as  a  deduction,  but 
as  causing  an  addition  to  the  value,  and  that  the  docks,  when 
encumbered  with  debt,  are  rateable,  and,  when  free  from  encum- 
brance, are  not  rateable. 

Again,  if  these  docks  are  rateable  on  the  ground  of  the  debts 
and  interest  owing  by  them  and  secured  upon  them,  then  it  will 
follow  that  in  the  case  of  turnpike  roads  which  are  involved 
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*  495    in  debt  (at  least  in  those  cases  where  the  *  soil  is  in  the 

commissioners,  as  sometimes  happens),  the  road  will  be 
rateable  to  the  poor,  because,  being  involved  in  debt,  the  bond- 
holders receive  interest. 

It  is  objected,  lastly,  hj  the  overseers,  that  there  is  no  substan- 
tial distinction  between  docks  made  by  a  joint  stock  company  and 
the  docks  now  under  consideration. 

But,  though  no  legislative  limit  is  imposed  on  the  tolls,  or  on 
the  profits  of  the  joint  stock  enterprise,  still  the  two  cases  are 
widely  and  obviously  different ;  for,  in  the  case  of  a  joint  stock 
company,  the  land  used  for  the  undertaking  may  produce  profit  to 
the  company,  and,  on  that  ground,  would  be  clearly  rateable. 
And,  even  if  the  limits  of  profit  be  fixed  by  the  Legislature  by 
imposing  a  maximum  of  tolls,  still,  in  the  case  of  a  commercial 
joint  stock  company,  whatever  margin  of  profit  is  left  to  the  share- 
holders over  and  above  the  ordinary  rate  of  interest  on  floating 
capital,  confers  a  rateable  value  on  the  land. 

On  this  principle  and  to  this  extent  it  is  that  a  railway  or  any 
other  joint  stock  company  is  rateable  in  respect  of  its  occupation 
of  land.  You  take  the  gross  income,  and  deduct  expenses,  in- 
cluding in  the  deductions  not  only  interest  on  the  floating  capital, 
but  even  tenants'  profits  thereon ;  and  what  is  left  after  these  de- 
ductions is  profit  to  the  shareholders,  and  that  profit  constitutes 
the  rateable  value  of  the  railway.  No  one  ever  heard  of  augment- 
ing the  rateable  value  of  a  railway  or  other  property  by  the  sum 
payable  as  principal  or  interest  on  its  debentures.  What  the 
shareholders  receive  for  their  profit  derived  from  the  occupation 
of  the  land  forms  the  theoretical  rent,  and,  therefore,  the  rateable 
value  of  the  land,  not  what  the  creditors  receive  for  their  debts  or 
interest. 

In  the  Liverpool  Docks  there  are  no  shareholders,  and  no  profit 
can  ever  be  received  by  any  one ;  all  that  can  be  done  is  to 

*  496    keep  down  interest  and  pay  the  debts,  neither  *  of  which 

payments  constitutes  profit  to  any  one.  Whatever  propor- 
tion of  the  tolls  is  not  wanted  for  this  purpose  must,  as  already 
observed,  be  immediately  taken  off. 

However,  in  a  case  of  this  nature,  probably  authority  rather 
than  general  reasoning  ought  to  decide  the  question.  I  do  not 
understand  your  Lordships  to  ask,  and,  therefore,  it  would  be  offi- 
cious and  presumptuous  to  express,  any  opinion  on  the  effect  of  the 
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precedents  cited,  in  binding  your  Lordships  as  the  supreme  tribu- 
nal. But  I  conceive  that  a  Judge  sitting  either  in  one  of  the 
superior  Courts  of  law,  or  even  in  the  Exchequer  Cliamber,  would 
consider  himself  concluded  by  authority  in  answering  your  Lord- 
ships' first  question.  And  for  confirmation  I  venture  to  refer  your 
Lordships  to  Mr.  Justice  Grompton's  language  as  to  the  effect  of 
the  decisions  in  pronouncing  his  judgment  in  the  Court  of  Ex- 
chequer Chamber.  He  says,  ^'-  with  regard  to  the  former  decisions, 
I  think  that  neither  a  Court  of  co-ordinate  jurisdiction  nor  a  Court 
of  error  ought  to  interfere  in  such  a  case.''  And,  independently 
of  the  respect  due  by  our  system  of  law  to  precedent,  a  Judge 
would  have  to  consider  some  of  the  consequences  which  must  fol- 
low from  adopting,  at  this  late  period,  a  new  construction  of  the 
Statute  of  Elizabeth. 

If  a  dedication  to  public  purposes  can  be  consistent  with  ratea- 
bility,  then,  for  the  future,  public  hospitals,  like  St.  Bartholomew's 
Hospital,  St.  George's  Hospital,  the  Loudon  Hospital,  St.  Thomas's 
Hospital,  and  other  establishments  of  the  like  nature  in  the  me- 
tropolis and  throughout  the  kingdom,  with  a  multitude  of  other 
public  charities,  become  at  once  subject  to  poor  rates.  Lunatic 
asylums,  like  St.  Luke's  or  Bethlehem  in  the  metropolis,  and 
county  lunatic  asylums,  also  become  assessable  at  their  let- 
ting value;  though  in  many  instances  the  exemption  *of  *497 
such  institutions  is  recognized  by  Acts  of  Parliament,  pro- 
viding that  land  taken  for  the  purpose  shall  retain  its  rateability  to 
the  extent  of  the  value  of  the  land  without  the  buildings  upon  it. 
Churches  and  chapels  (but  for  the  recent  statute)  would,  even 
where  the  pews  are  not  let,  have  become  rateable ;  for  property  is 
to  be  rated,  not  at  what  a  tenant  does  give,  but  at  what  he  would 
give  for  it  in  its  actual  condition  (6  4  7  Wm.  4,  c.  96).  County 
jails,  county  reformatories,  county  Courts,  and  Courts  of  justice, 
not  only  in  counties  and  cities,  but  in  the  metropolis  also  (not 
indeed  in  Westminster  Hall,  because  that  is  one  of  the  Queen's 
palaces),  may  become  rateable.  The  property  of  the  Crown  in  the 
occupation  of  the  Crown  will,  no  doubt,  still  be  protected  from 
rateability ;  but  old  questions  now  at  rest  will  reappear  as  to  other 
buildings  occupied  for  public  purposes,  like  the  Horse  Guards,  the 
Admiralty,  many  buildings  and  residences  at  Portsmouth,  Plym- 
outh, Chatham,  Milford  Haven,  and  Greenwich,  the  British 
Museum,  the  National  Gallery^  Greenwich  Hospital,  the  Custom 

[871] 


♦497  CASES  IN  THE  HOUSE  OF  LORDS. 

House,  the  General  Post-Office,  burial-grounds,  many  of  the  apart- 
ments in  Somerset  House,  the  premises  occupied  bj  the  Poor  Law 
Commissioners  and  other  public  bodies,  public  bridges,  public 
turnpike  roads,  and  the  soil  of  many  navigable  rivers,  if  not  of 
public  highways  themselves.  In  many  of  these  instances  money 
hastbeen  expended  and  money  borrowed  on  the  faith  of  precedent, 
the  law  having  been  considered  as  settled  by  its  authorised  ex- 
pounders for  so  many  years. 

In  the  case  now  before  your  Lordships,  as  pointed  out  by  Mr. 
Justice  Hill  in  the  Court  of  Exchequer  Chamber,  new  docks  have 
been  constructed,  and  large  sums  of  money  borrowed  on  the  faith 
of  the  decisions  in  this  and  other  cases. 

If  the  fact  that  the  indebtedness  of  the  trustees  and 
*  498  *  the  application  of  the  revenues  to  the  payment  of  principal 
and  interest  makes  them  liable  to  be  rated,  then,  as  I  have 
already  said,  I  think  the  principles  on  which  the  railways  and 
other  joint  stock  enterprises  throughout  the  kingdom  have  hitherto 
been  rated  will  be  unsettled. 

In  answer  to  your  Lordships'  second  question,  if  at  the  time  of 
the  passing  of  the  Acts  enumerated  in  the  question,  it  had  been 
clear  on  authority  and  principle  that  the  Liverpool  Docks  were 
rateable,  then,  I  think  the  words  contained  in  the  sections  referred 
to  would  not  have  exempted  them  from  rateability. 

But  that  is  almost  an  impossible  supposition  ;  for,  had  that  been 
so,  such  enactments  could  never  have  found  their  way  into  a 
succession  of  statutes.  I  conceive  that  these  enactments  are  to  be 
read,  like  every  other  written  instrument,  with  reference  to  the 
existing  and  surrounding  facts.  Those  facts  are,  that  from  the 
time  of  the  first  establishment  of  the  docks  in  the  reign  of  Queen 
Anne,  they  had  never  been  attempted  to  be  rated,  except  on  two 
occasions,  on  both  of  which  occasions  they  had  been  pronounced 
exempt  from  rates  by  the  Court  of  Queen's  Bench.  Those  two 
decisions  had  been  acquiesced  in,  and  acted  on  for  fifty  years  since 
the  first,  and  thirty  years  since  the  last  decision.  No  one  can 
doubt,  I  think,  that  the  successive  penmen  who  drew  the  Acts, 
and  all  the  parties  to  them,  the  board,  the  corporation,  and  the 
several  parishes,  took  it  to  be  clear,  first,  that  an  occupation  not 
beneficial  was  not  rateable,  and  secondly,  that  the  docks  (as  dis- 
tinguished from  the  warehouses)  were  not  rateable  on  that 
ground.    The  opinion  of  the  draughtsman  of  itself  goes  for  little 

[872] 


MERSEY  DOGES  V.  CAMERON,  AND  JONES  V.  MERSEY  DOCKS.      *498 

or  nothing  ;  but  that  opinion  (in  the  presence  of  parties  interested 
to  dispute  it)  passed  unchallenged  five  times  through  both  Houses 
of  Parliament.  I  think  that  circumstance  amounts  to  a 
recognition  *  by  Parliament  of  the  law,  that  a  beneficial  *  499 
occupation  is  necessary  to  rateability,  and  that  the  occupa- 
tion of  these  docks  by  the  Mersey  board  is  not  beneficial.  It  will, 
moreover,  be  observed  that  these  Acts  are  not  mere  private  Acts 
but  public  Acts,  and  not  merely  public  in  a  technical  sense,  but 
upon  a  matter  affecting  the  general  public. 

I  think  further,  that*  the  enactments  disclose  evidence  of  a  bar- 
gain to  which  was  needed  and  obtained  the  sanction  of  Parlia- 
ment between  1st,  the  lenders  of  money ;  2d,  the  trustees  and 
their  predecessors  in  estate ;  3d,  the  parochial  authorities  of  Liver- 
pool ;  and,  4th,  the  general  public  ;  the  effect  of  which  bargain  is 
that  a  certain  portion  of  the  property  is  to  be  rateable,  and  the 
residue  not  rateable.  And  that  opinion  seems  to  have  been  enter- 
tained by  the  Court  of  Exchequer  Chamber. 

I  may  add  in  conclusion,  that  the  Court  of  Queen's  Bench  twice, 
and  the  last  time  after  argument  before  four  of  the  most  eminent 
Judges  who  ever  sat  in  that  Court,  had  held  these  docks  not  rate- 
able. And  at  this  moment  there  stand  the  unanimous  decisions 
of  the  Court  of  King's  Bench  in  1827  ;  the  unanimous  decision  of 
the  Court  of  Common  Pleas  in  1862 ;  and  the  unanimous  decision 
of  the  Court  of  Exchequer  Chamber  in  Error  from  the  Common 
Pleas,  —  to  the  same  effect. 

In  answer  to  your  Lordships'  third  question,  I  am  of  opinion 
that  the  Act  20  &  21  Vict.  c.  162  (§§  26,  27),  does  not  impose  on 
the  board  any  liability  to  poor  rates,  which,  but  for  those  clauses, 
would  not  exist. 

The  words  would  seem,  primd  fade^  to  regard  charges  or  lia- 
bilities upon  the  land,  such  as  debts,  and  perhaps  easements.  It 
was  stated  at  your  Lordships'  bar  that  there  are  from  twenty  to 
twenty-four  charges  on  the  land,  properly  so  called,  and  in- 
dependent of  poor  rates,  to  which  the  *  words  in  that  sense  *  500 
would  be  applicable.  But  the  poor  rate,  which,  as  I  have 
already  reminded  your  Lordships,  originally  affected  personal 
property  in  the  same  way  as  real  property,  has  repeatedly  been 
held  to  be  no  charge  on  the  land  at  all,  but  only  on  the  person 
who  occupies,  in  respect  of  the  profits  of  his  occupation.     Ca%e  v. 
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Stephens j^  Theed  v.  Starkey?  Earl  of  BuU  v.  GrindaU^^  BowU  v. 
Gelh.^ 

MoreoYer,  the  poor  rate  is  a  personal  charge  which  exists  or 
does  not  exist,  according  to  the  character  of  the  occupier,  as  he  is 
or  is  not  a  person  liable  to  be  rated.  Suppose  these  general  words 
in  a  grant  to  the  Crown,  or  in  a  deed  convejing  land  to  trustees 
of  a  Court  of  justice,  or  of  a  church,  it  is  plain  that  they  would 
not  impose  on  the  grantee  a  liability  to  poor  rate  if  he  were 
exempt  from  rates.  Or  suppose  them  to  exist  in  a  statutable  con- 
veyance to  the  Crown,  to  which  the  Crown  is  a  party,  e.  g.  for 
fortifications ;  or  in  a  statutable  conyeyance  to  any  otlier  clearly 
exempted  occupier ;  I  conceiye  that  the  words  would  not  impose 
poor  rates  on  occupiers  not  otherwise  liable  to  pay. 

Again,  the  Act  of  the  following  year,  21  A  22  Vict.  c.  90,  §  3, 
while  incorporating  the  General  Lands  Clauses  Act,  excepts  sec- 
tion 133  of  that  general  Act,  which  excepted  section  provides  for 
the  preservation  of  the  liability  to  poor  rates  and  land  tax  in  cer- 
tain cases.  But  section  5  of  the  Local  Act  preserves  the  land 
tax,  but  is  silent  as  to  the  poor  rate  ;  showing,  as  I  conceive,  that 
the  Legislature  intended  to  preserve  the  land  tax,  but  not  the  poor 
rate. 

Lastly,  the  Act  20  &  21  Yict.  is  an  Act  for  consolidating 
*501  *the  docks  at  Liverpool  and  Birkenhead  into  one  estate, 
and  vesting  the  control  of  them  in  one  public  trust;  and 
it  would  be  singular  if  one  portion  of  the  property  should  be  rate- 
able, and  one  not  rateable,  under  precisely  similar  circumstances. 
And  this  observation  is  strengthened  by  remembering  that  where 
such  a  distinction  exists  (as  in  the  case  of  the  warehouses),  it  is 
created  by  express  words. 

1865.    Jane  22. 

The  Lord  Chancellor  (Lord  Wbstbury).  — My  Lords,  the 
questions  raised  in  this  appeal  depend  in  a  great  measure  on  the  in- 
quiry. What  is  the  occupation  of  real  property  which  is  liable  to  be 
rated  under  the  1st  section  of  the  Act  of  the  43d  Elizabeth,  c.  2  ? 

Independently  of  the  decided  cases,  several  of  which  are  irrec^ 
oncilable  with  each  other,  it  would  seem  to  be  easy  to  answer  this 
inquiry  ;  and  having  regard  to  the  Parochial  Assessment  Act  (6  it 
7  Wm.  4,  c.  96)  it  may  be  said  in  answer,  that  "  occupation  "  to 

^  Fitz.  298.  '  8  Mod.  814.  •  2  H.  BL  265.  *  Cowp.  453. 
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be  rateable  must  be  of  property  yielding  or  capable  of  yielding  a 
net  annual  value,  that  is  to  say,  a  clear  rent  over  and  above  the 
probable  average  annual  cost  of  the  repairs,  insurance  and  other 
expenses,  if  any,  necessary  to  maintain  the  property  in  a  state  to 
command  such  rent. 

It  is  in  this  sense  that  I  understand  the  words  ^^  bene6cial  occu- 
pation," wherever  it  is  said  that  to  support  a  rate  the  occupation 
must  be  a  beneficial  one.  For,  on  principle,  it  is  by  no  means 
necessary  tliat  the  occupation  should  be  beneficial  to  the  occupiers. 
It  is  sufficient  if  the  property  be  capable  of  yielding  a  clear  rent 
over  and  above  the  necessary  outgoings. 

The  only  occupier  exempt  from  the  operation  of  the  Act  is  the 
king,  because  he  is  not  named  in  the  statute,  and  the  direct 
and  immediate  servants  of  the  Grown,  *  whose  occupation  *  502 
is  the  occupation  of  the  Grown  itself,  also  come  within  the 
exemption.  But  this  ground  of  exemption  does  not  warrant  many 
decisions  which  have  held  that  property  used  for  public  purposes 
is  not  rateable ;  so  also  trustees  who  are  in  law  the  tenants  or  oc- 
cupiers of  valuable  property  upon  trust  for  charitable  purposes, 
such  as  hospitals,  or  lunatic  asylums,  are,  in  principle,  rateable,  not- 
withstanding that  the  buildings  are  actually  occupied  by  paupers 
who  are  sick  or  insane. 

If  the  matter  were  res  integra  I  could  not  concur  in  the  decision 
of  Lord  Mansfield  in  the  case  of  St.  Luke's  Hospital,^  in  which  he 
is  reiK>rted  to  have  said  that  mere  trustees  cannot  be  esteemed  oc- 
cupiers or  rated  as  lessees,  or  with  his  conclusion  in  the  case  of 
The  King  v.  St.  Bartholomew* e?  but  with  a  slight  verbal  alteration, 
I  entirely  agree  with  the  remark  of  the  learned  Judges  in  the 
present  case,  that  if  Lord  Mansfield  meant  that  the  persons  in  the 
legal  occupation  of  valuable  property  are  not  rateable,  if  they  oc- 
cupy in  a  merely  fiduciary  character,  it  is  a  position  which  cannot 
be  maintained. 

To  these  observations  and  decisions  of  Lord  Mansfield,  that 
which  appears  to  me  to  be  the  erroneous  doctrine  of  several  subse- 
quent decisions  is  to  be  attributed. 

This  is  plain  on  an  examination  of  Lord  Kenyon's  judgment  in 
the  subsequent  case  of  The  King  v.  The  Commieeianere  of  Salter* $ 
Load  Sluiced  Lord  Kenyon  refers  to  the  decision  in  the  case  of 
St.  Luke's  Hospital,  and  adopts  the  position  that  trustees  who  havo 

^  2  Burr.  1053.  '  4  Burr.  2485.  *  4  T.  R  730. 
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m  boure  naked  trust  not  coupled  with  any  interest,  are  not  liable  to 
be  rated,  and  be  used  language  which,  with  the  decisions  of  Lord 

Mansfield,  has  introduced  the  notion  that,  if  valuable 
^  503    *  property  be  in  the  possession  of  trustees,  who  are  bound 

to  apply  the  whole  of  the  proceeds  to  public,  but  not  gor- 
emment  purposes,  that  is  in  works  or  purposes  for  the  better 
accommodation  or  use  of  the  public,  they  are  not  liable  to  be 
rated. 

There  is  nothing  in  the  Act  of  Elizabeth,  or  in  the  reason  of  the 
thing,  to  warrant  this  conclusion.  No  exemption  is  thereby  given 
to  charity  or  to  public  purposes  beyond  that  which  is  strictly  in- 
volved in  the  position  that  the  Crown  is  not  bound  by  the  Act ; 
and  it  is  a  remarkable  fact,  that  whenever  these  opinions  of  Lord 
Mansfield  and  Lord  Kenyon  have  not  been  presented  to  the  Court 
of  Queen*s  Bench,  the  Judges  have  adopted  the  correct  view  of  the 
statute.  Thus  in  The  King  v  Liverpool}  decided  in  the  year  1823, 
and  the  case  of  The  King  v  The  Truetees  of  the  Weaver  Navigation^ 
decided  in  1827,  The  Salterns  Load  Sluice  Case  was  cited  and  re- 
lied on,  and  the  Court  of  Queen's  Bench  adopted  the  language  of 
Lord  Kenyon,  and  followed  his  decision.  But  in  the  case  of  The 
Governors  of  the  Bristol  Poor  v.  Wait}  decided  in  1836,  The  Salt- 
er*s  Load  Sluice  Case  does  not  appear  to  have  been  referred  to,  and 
the  Court  recurred  to  the  correct  view  of  the  Statute  of  Elizabeth, 
and  held  that  the  governors  of  the  Bristol  poor,  who  had  taken 
some  buildings  and  land  on  lease  for  the  occupation  of  their  poor, 
although  they  were  bare  trustees,  and  held  for  a  public  purpose 
only,  were  such  occupiers  of  property  as  to  be  liable  to  be  rated  to 
the  poor.  This  case  in  its  turn  has  been  followed  in  other  decisions 
as  an  authority,  and  it  might  have  been  supposed  that  the  authority 
of  The  Salterns  Load  Sluice  Case  and  its  two  satellites,  The  King 

V.  Liverpool^  and  The  King  v.  The  Trustees  of  the  Weaver 
*  504    Navigation^  had  come  to  an  end.    But  in  the  year  1839,  *  the 

Court  of  Queen's  Bench  in  the  case  The  Queen  v.  The  Cor- 
poration  of  Liverpool}  returned  to  its  old  allegiance,  and  agfun  set 
up  the  authority  of  The  King  v.  Liverpool^  and  The  King  v.  2%« 
Weaver  Navigation.  This  last  case  of  The  Queen  v.  The  Corpora- 
tion of  Liverpool,  was  decided  on  the  principle  that  since  the  Muni- 
cipal Corporation  Act,  the  property  of  a  municipal  corporation  is 

»  7B.  &C.  61.  •  5  A.&E.  1. 

•  7  B.  &  C.  70,  n.  (c).  *  9  A.  &  E.436. 
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held  upon  tcust  for  the  purposes  of  the  borough  fund,  and  there- 
fore that  the  Corporation  of  Liverpool  was  a  bare  trustee  of  the 
property  in  question,  for  public  purposes.  The  mischief  of  this 
decision  was  remedied  by  the  Act  of  4  <&  5  Yict  c.  48,  but  unfor- 
tunately that  Act  did  not  declare  the  law. 

Some  subsequent  decisions  of  the  Court  of  Queen's  Bench  have 
been  marked  with  much  timidity.  They  have  in  effect  departed 
from  the  grounds  of  the  decisions  in  The  Salterns  Load  Sluice  Casey 
and  its  attendant  cases,  but  have  at  the  same  time  attempted  by 
very  questionable  distinctions,  to  save  whole  the  authority  of  those 
cases.  Thus  in  the  cases  of  The  Queen  v  Badcoch^  The  Queen  v. 
Longwood^  there  is  an  attempt  to  distinguish  between  the  interest 
of  the  unlimited  public,  and  the  interest  of  the  public  limited  by 
the  bounds  of  a  county,  borough,  or  parish. 

At  last  in  the  case  of  The  Tyne  Improvement  Commissioners  v. 
Chirton^  the  Court  of  Queen's  Bench  recurred  to  that,  which  is  in 
my  opinion  the  true  principle,  namely,  that  the  only  ground  of  ex- 
emption from  the  Statute  of  Elizabeth  is  that  which  is  furnished  by 
the  rule,  that  the  sovereign  is  not  bound  by  that  statute,  and  that 
consequently  when  valuable  property  (that  is,  property  capa- 
ble of  yielding  a  net  rent  above  what  is  required  for  *  its  *  505 
maintenance)  is  sought  to  be  exempted  on  the  ground  that 
it  is  occupied  by  bare  trustees  for  public  purposes,  the  public  pur- 
poses must  be  such  as  are  required  and  created  by  the  government 
of  the  country,  and  are  therefore  to  be  deemed  part  of  the  use  and 
service  of  the  Crown. 

If  this  bo  the  true  criterion  of  exemption  from  rateability  where 
the  property  is  valuable,  it  is  clear  that  the  Mersey  Docks  are 
liable  to  be  rated. 

In  this  country  many  works  tending  greatly  to  the  convenience 
and  benefit  of  the  public,  and  in  that  sense  public  works,  are  the 
results  and  creation  of  private  enterprise,  being  made  or  performed 
by  money  subscribed  by  the  public  on  .the  terms,  or  in  the  hope, 
of  receiving  such  interest  out  of  the  proceeds  of  the  works,  as  will, 
in  the  judgment  of  the  subscribers,  make  the  investment  a  profita- 
ble one.  Such  is  the  condition  of  the  Mersey  Docks,  which  are  in 
truth  property  used  and  occupied  for  the  profit  and  benefit  of  a 
number  of  persons,  and  it  is  the  same  thing  in  substance  as  if  the 
docks  had  been  demised  by  the  subscribers  to  the  trustees  on  the 

M  Q.  B.  7S7.  '  IS  Q.  B.  116.  *  1  Ellis  &  £.  516. 
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terms  of  maintaining  the  docks,  and  paying  to  the  subscribers  a 
rent  equivalent  to  the  interest  on  their  bonds. 

I  am,  therefore,  clearly  of  the  same  opinion  with  the  majority 
of  the  learned  Judges,  that  the  trustees  constituting  the  ^'  Mersey 
Docks  and  Harbour  Board  "  are  occupiers  of  the  docks  and  har- 
bour within  the  meaning  of  the  word  ^^  occupier  "  in  the  Act  of 
Elizabeth. 

The  answer  to  the  second  question  put  to  the  learned  Judges,  is 
in  effect  a  mere  consequence  of  the  answer  to  the  first  question  ; 
for  it  cannot  be  pretended  that  the  Statute  of  Elizabeth  has  been 
repealed  either  expressly  or  impliedly  by  any  of  the  statutes  which 
apply  to  the  Liverpool  Docks,  or  that  the  liability  of  the 
*  506  trustees  as  *  occupiers,  which  is  the  result  of  the  true  in- 
terpretation of  the  Act  of  Elizabeth,  has  been  discharged  or 
altered  by  any  thing  contained  in  the  local  statutes.  On  this  head 
it  is  unnecessary  to  say  more  than  that  I  concur  with  the  observa- 
tions of  the  majority  of  the  Judges  in  their  elaborate  opinion  deliv- 
ered by  Mr.  Justice  Blackburn. 

The  result  is  that  I  humbly  move  your  Lordships  to  reverse  the 
order  of  the  Court  of  Exchequer  Chamber,  in  the  case  of  J<nu%  v. 
Tht  Mer%ey  DocIcb  and  Harbour  Boards  but  to  affirm  it  in  the  case 
of  The  Mersey  Docks  and  Harbour  Board  v.  Cameron, 

Lord  Cranwoeth.  —  My  Lords,  I  concur  with  my  noble  and 
learned  friend  in  thinking  that  judgment  ought  to  be  given  for  the 
plaintiffs  in  error. 

I  have  given  full  attention  to  the  opinions  of  the  learned  Judges 
who  assisted  us  at  the  hearing,  and  concurring,  as  I  do,  in  that 
delivered  by  Mr.  Justice  Blackburn  on  behalf  of  himself  and  four 
of  the  other  five  Judges^  I  do  not  feel  it  necessary  to  go  into  the 
question  at  length ;  that  very  able  opinion  seems  to  me  to  exhaust 
the  subject. 

By  the  Statute  of  Elizabeth  the  overseers  are  directed  to  raise 
the  money  necessary  for  the  relief  of  impotent  poor,  by  taxation, 
among  others,  of  every  occupier  of  land  in  the  parish. 

That  the  defendants  in  error  are  occupiers  of  land  in  the  parish 
of  Liverpool  cannot  be  doubted ;  and  so,  unless  there  be  something 
to  exempt  them,  they  are  rateable. 

The  argument  on  their  behalf  has  been  that,  though  they  are 
occupiers,  their  occupation  is  not  a  beneficial  occupation;  and 
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the  statute,  it  was  contended,  contemplated  *'onl7  such  an   *  507 
occupation  as  is  beneficial  to  the  occupier  or  to  some  other 
person  or  persons  for  whose  behoof  the  occupier  is  occupying. 

If  bj  beneficial  occupation  is  meant  any  occupation  of  something 
valuable,  something  in  its  own  nature  beneficial  to  some  one,  I 
think  it  is  fair  to  consider  that  word  as  impliedly  included  in  the 
statute.  It  was  not  meanf  to  impose  the  duty  of  contributing  to 
the  relief  of  the  poor,  or  any  one  merely  because  he  might  be  the 
occupier  of  a  barren  rock,  neither  yielding  nor  capable  of  yield- 
ing any  profit  from  its  occupation. 

But  I  can  discover  nothing  either  in  the  words  or  in  the  spirit 
of  the  Act  exempting  from  liability  the  occupier  of  valuable  prop- 
erty, merely  because  the  profits  of  the  occupation  are  not  to  be  en- 
joyed by  him  or  by  any  on  whose  behoof  he  is  occupying,  but  are 
to  be  devoted  to  the  benefit  of  the  public. 

In  the  opinion  of  the  five  Judges,  delivered  by  Mr.  Justice 
Blackburn,  that  learned  Judge  has  traced  with  great  care  and  ac- 
curacy, the  progress  of  the  decisions  on  this  subject ;  and  I  should 
be  merely  wasting  the  time  of  the  House,  if  I  were  to  proceed  to 
go  over  again  what  has  been  so  well  done  by  him.  The  Court 
seems  to  me  to  have  fallen  into  error  in  the  time  of  Lord  Eenyon, 
if  not  in  that  of  Lord  Mansfield,  in  proceedings  which  unfor- 
tunately were  incapable  of  being  questioned  in  a  Court  of  error. 
The  decisions  so  made  were  followed  in  similar  proceedings  in  the 
time  of  Lord  EUenborough  and  Lord  Tenterden  ;  the  doctrine  on 
which  they  rested  was  shaken  in  some  cases  which  occurred  when 
Lord  Denman  was  Chief  Justice,  and  eventually  were  in  substance 
overruled  when  Lord  Campbell  presided  in  the  Court  of  Queen's 
Bench. 

In  these  circumstances,  thinking  as  I  do  that  there  is 
*  nothing  in  the  Statute  of  Elizabeth  expressly  or  impliedly  *  508 
exempting  from  rateability  the  occupiers  of  valuable  prop- 
erty, merely  because  the  benefit  of  the  occupation  is  to  go  to  the 
public,  I  think  your  Lordships  ought  not  to  consider  yourselves 
fettered  by  any  decisions  of  the  Courts  below,  but  that  you  ought 
to  lay  down  the  law  as  you  think  it  ought  to  have  been  laid  down 
if  this  question  had  arisen  before  any  of  those  decisions  had  been 
pronounced. 

I  therefore  concur  in  .the  motion  of  my  noble  and  learned  friend 
on  the  Woolsack. 
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To  avoid  all  misconception  I  wish  to  add  that  there  are  certain 
cases  to  which  the  observations  I  have  made  do  not  apply. 

The  Crown  not  being  named  is  not  bound  by  the  Act.  It  fol- 
lows, therefore,  that  lands  or  houses  occupied  by  the  Crown  or  by 
servants  of  the  Crown  for  the  purposes  of  the  Crown  are  not  liable 
to  be  rated  ;  and  I  conceive  that  it  is  from  a  confusion  between 
property  occupied  for  public  purposes,  and  property  occupied  by 
servants  of  the  Crown,  that  this  mistake  has  arisen.  This  princi- 
ple exempts  from  rates  not  only  royal  palaces  but  also  the  offices 
of  the  Secretaries  of  State,  the  Horse  Guards,  the  Post-Office,  and 
many  similar  buildings.  On  the  same  ground  police  Courts,  coun- 
ty Courts,  and  even  county  buildings  occupied  as  lodgings  at  the 
assizes  for  the  Judges  have  been  held  exempt.  These  decisions 
however  have  all  gone  on  the  ground  more  or  less .  sound,  that 
these  might  all  be  treated  as  buildings  occupied  by  servants  of  the 
Crown,  and  for  the  Crown,  extending  in  some  instances  the  shield 
of  the  Crown  to  what  might  more  fitly  be  described  as  the  public 
government  of  the  country.  In  none  of  these  cases  was  exemption 
conceded  on  the  ground  contended  for  in  the  present  case, 
*  509  and  I  *  cannot  but  think  that  the  error  which  has  crept  in- 
to the  decisions  has  arisen  from  confusing  cases  like  the 
present  with  those  in  which  the  interests  of  the  Crown,  or  tho 
Crown  through  its  servants,  were  directly  concerned. 

Lord  Chelmsford.  —  My  Lords,  it  is  impossible  in  entering 
upon  the  consideration  of  these  appeals,  to  refrain  from  an  ex- 
pression of  surprise  that  there  should  arise  at  the  present  day, 
after  more  than  two  centuries  and  a  half  from  the  time  of  tlie 
passing  of  the  Act,  a  necessity  for  interpreting  any  part  of  the 
43d  Elizabeth ;  and  yet  from  the  numerous  cases  which  have  been 
cited  in  the  argument  at  your  Lordships'  bar,  it  is  evident  that 
the  exact  meaning  of  the  important  word  "  occupier  "  in  the  rating 
clause  of  that  Act,  must  be  regarded  as  hitherto  an  unsettled 
question. 

Those  who  have  to  establish  the  liability  of  the  docks  to  be  rated 
to  the  poor  rate,  have  with  respect  to  the  Liverpool  Docks,  to 
contend  against  the  authority  of  a  decision  probably  in  1806,  but 
certainly  in  1827,  upon  the  very  subject  in  question  in  one  of  tho 
appeals.  The  latter  decision  was  expressly  founded  upon  a  case 
determined  more  than  thirty  years  before,  and  which  has  since 
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been  regarded  and  acted  upon  as  an  unquestionable  authority. 
Under  these  circuoistances  the  counsel  for  the  parishes  might 
expect  that  the  House  would  feel  the  same  reluctance  to  disturb 
those  decisions,  as  was  expressed  by  Lord  Chief  Justice  Tindal  in 
Crease  v.  Sawle^  and  would  say  with  him,  "  It  would  be  extremely 
inconvenient  and  indeed  mischievous  to  overrule  a  class  of  cases 
which  have  been  much  discussed  and  sanctioned  by  eminent 
•Judges,  and  which  are  now  constantly  acted  upon,  because  *  510 
we  might  not  feel  perfectly  satisfied  with,  the  reasons 
assigned  for  their  decision  ;  if  we  could  permit  ourselves  to  disre- 
gard' these  authorities  on  that  account,  we  might  feel  disposed  on 
the  same  ground  to  reject  others  which  have  put  a  construction  on 
the  43d  Elizabeth,  c.  2,  which  we  were  by  no  means  sure  it  ought 
to  bear,  if  we  were  now  for  the  first  time  called  upon  to  explain 
the  meaning  of  its  language." 

Mr.  Justice  Crompton,  in  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber,  in  the  case  of  The  Mersey  Docks  and  Ear- 
hour  Board  v.  Jones  and  Others^  said :  "  With  reference  to  the 
former  decisions,  I  think  that  neither  a  Court  of  co-ordinate  juris- 
diction nor  a  Court  of  error  ought  to  interfere  in  such  a  case  ;  if 
there  is  any  hardship  it  must  be  left  to  the  Legislature."  By  this 
last  observation  the  learned  Judge  seems  to  have  considered  that 
this  House  as  well  as  the  Courts  of  original  and  appellate  jurisdic- 
tion ought  to  yield  implicitly  to  the  authority  of  long-established 
decisions ;  but  the  same  reasons  for  acquiescence  do  not  apply  to 
different  tribunals.  The  Courts  rightly  abstain  from  overruling 
cases  which  have  been  long  established,  because  if  they  did  so  they 
would  only  disturb,  without  finally  settling,  the  law.  But  when 
an  appeal  from  any  of  their  judgments  is  made  to  this  House,  how- 
ever they  may  be  warranted  by  previous  authorities,  the  very 
object  of  the  appeal  being  to  bring  those  authorities  under  review 
for  final  determination,  the  House  cannot,  upon  the  principle  of 
itare  decisis^  refuse  to  examine  the  foundation  upon  which  they 
rest.  That  would  not,  in  my  opinion,  have  been  the  duty  of  your 
Lordships  even  if  the  current  of  the  decisions  had  been  uniform ; 
but  as  various  cases  have  been  decided,  which,  with  all  the 
*  endeavours  to  reconcile  them,  must  still  be  regarded  as  *  511 
conflicting  and  contradictory,  it  is  absolutely  necessary  to 
determine  what,  for  the  future,  shall  be  considered  to  be  the  law 

>  2  Q.  B.  885. 
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with  reference  to  rating  docks  and  works  of  a  similar  char- 
acter. 

The  43d  Elizabeth,  c.  2,  enacts  '^  that  the  overseers  are  to  raise 
by  taxation  of  every  inhabitant,  Ac.  and  of  every  occupier  of 
lands,  houses,  Ac.  such  competent  sums  as  they  shall  think  fit, 
according  to  the  ability  of  the  parish,"  the  requisite  fund  for  the 
purposes  of  the  Act. 

The  words  ^^  to  rate  in  such  sum  as  they  shall  think  fit "  do  not 
mean,  as  Lord  Chief  Justice  Tindal  says  in  Marshall  v.  Pitman^ 
that  they  are  to  have  a  power  to  rate  arbitrarily,  but  "  to  rate  the 
occupier  according  to  the  value  of  his  occupation,  the  inhabitant 
according  to  his  visible  personal  property  " ;  or  as  was  said  in 
Earhy^9  Ca%t^  the  overseers  are  to  make  their  taxations  and  as- 
sessments well  and  truly,  and  in  an  equal  manner,  according  to 
the  visible  estates,  real  and  personal,  of  the  inhabitants  within 
this  town. 

Primd  faeie^  therefore,  a  liability  to  the  rate  would  seem  to 
attach  upon  any  occupation  from  which  benefit  is  derived ;  and  no 
occupier  can  claim  an  exemption  unless  he  can  find  it  in  the  Act 
itself,  or  it  arises  from  some  principle  of  law  applicable  to  all 
cases. 

With  respect  to  exemption  arising  from  the  Act  itself,  it  is  obvi- 
ous that  as  the  occupier  is  to  be  assessed  according  to  his  ability, 
if  he  derives  no  benefit  of  any  kind  from  his  occupation  he  has  no 
ability  in  respect  of  it,  and  consequently  cannot  be  rateable.  The 
other  exemption,  which  does  arise  from  the  Act  itself,  but  wliich 
is  founded  on  a  general  principle  of  law,  applies  only  to  the 
*  512  Crown,  *  which,  not  being  named  in  the  Act,  is  not  bound 
by  it. 

I  am  unable  to  find  any  ground  of  exemption  from  liability  to 
the  poor  rate,  either  in  the  Act  itself,  or  in  any  principle  of  law 
apart  from  the  Act,  except  the  two  which  I  have  mentioned,  and 
there  is  nothing  to  indicate  the  intention  of  the  Legislature  that 
lands  and  houses  occupied  for,  what  in  some  of  the  cases  is  rather 
loosely  called  ^^  public  purposes,"  as  contradistinguished  from  pri- 
vate benefit,  should  not  be  liable  to  the  rate. 

Lord  Campbell,  in  the  case  of  the  Birkenhead  Dock  Trustees  v. 
Birkenhead  Overseers^  says  that  the  exemption  on  the  ground  of 
public  purposes  takes  its  origin  from  the  marginal  note  to  the 

^  9  Bing.  601.  ^  2  Balrt.  354.  '  2  Ellis  &  B.  167. 
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report  of  the  case  of  The  King  v.  Commissumers  of  Salterns  Load 
Sluice.^  If  this  is  so,  it  is  a  remarkable  fact,  that  in  following 
that  case  as  an  authority,  the  Courts  should  have  been  misled  by 
confining  their  attention  to  the  marginal  abstract,  which  certainly 
conveys  a  very  imperfect,  if  not  an  inaccurate,  idea  of  the  grounds 
of  the  decision.  The  term  "  public  purposes  "  is  only  employed  by 
Lord  Kenyon  in  The  Salterns  Load  Sluice  Case  incidentally.  The 
reason  given  for  the  judgment  is  the  absence  of  beneficial  occupa- 
tion. His  Lordship  says,  ^^  The  commissioners  have  a  bare  naked 
trust,  not  coupled  with  any  interest."  And  again,  "upon  the 
ground  on  which  the  Court  proceeded  in  The  King  v.  iSt.  Luke^s 
Bbspitaly  tliere  was  no  occupier  "  (by  which  he  must  have  meant 
no  beneficial  occupier,  for  he  adds),  "  The  commissioners  were 
mere  trustees  to  superintend  the  execution  of  the  Act,  without 
any  personal  advantage."  This  reference  to  the  case  of  St. 
Luke's  Hospital  shows  that  the  leading  idea  in  the  *  mind  *  518 
of  the  Court  was  the  want  of  a  beneficial  occupier,  although 
there  does  not  seem  to  be  a  very  close  analogy  between  the  case  of 
an  hospital  supported  by  voluntary  subscriptions,  from  which  no 
person  who  could  be  regarded  as  an  occupier  derived  any  pecun- 
iary benefit,  and  the  receipt  of  tolls  as  a  compulsory  incident  to 
the  occupation  by  the  commissioners  of"  Tlie  Salter's  Load  Sluice." 

The  first  case  in  which  an  occupation  for  "  public  purposes  " 
was  expressly  stated  as  the  ground  of  exemption  from  liability  to 
poor  rate  is  The  Kiry  v.  Trustees  of  the  River  Weaver  Navigation^ 
to  which  the  principle  of  the  decision  in  The  King  v.  Inhabitants  of 
Liverpool  (the  decision  brought  into  question  by  this  appeal)  was 
held  to  be  applicable. 

In  the  case  of  The  King  v.  Liverpooly  Lord  Tenterden  proceeds 
upon  the  ground  of  there  being  no  beneficial  occupation,  with  re- 
spect to  which  he  said  the  case  of  The  King  v.  Commissioners  of 
Salterns  Load  Sluice  is  decisive.  But  in  The  King  v.  Ihistees  of 
Weaver  Navigation^  Mr.  Justice  Bayley  said,  "  the  surplus  tolls  re- 
maining over  and  above  the  expenses  of  supporting  the  navigation 
were  to  be  applied  to  the  repairing  and  maintaining  of  bridges  and 
highways.  Those  were  public  purposes,  and  as  no  part  of  the 
moneys  received  could  be  applied  to  private  purposes,  those  moneys 
were  not  rateable  in  the  hands  of  the  trustees."  In  The  Queen  v. 
The  Mayor  of  Liverpool^  the  Judges  followed  the  cases  of  The  King 

»  4  T.  R.  780.  •  7  B.  &  C.  70,  n.  (c)..  •  9  A.  &  E.  486. 
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V.  Liverpool^  and  7%e  King  v.  Weaver  Navigatiorij  without  express- 
ing any  opinion  as  to  the  grounds  of  these  decisions,  obserring, 
"  That  they  felt  it  to  be  impossible  substantially  to  distin- 

*  514    guish  the  case  before  them  from  those  cases,  and  *  especially 

from  the  latter,  and  that  if  they  found  the  principle  settled 
by  decisions  already  made,  they  felt  it  to  be  their  duty  to  act  upon 
them,  and  not  upon  the  apprehension  of  any  inconvenient  or  un- 
foreseen consequences  to  question  or  weaken  their  authority.  In 
the  case  of  ITie  Queen  v.  Uxminster,^  they  adhered  to  their  decision 
in  The  Queen  v.  Mat/or  of  Liverpool  without  any  further  explana- 
tion of  the  grounds  of  their  judgment. 

But  in  a  more  recent  case,  77ie  Queen  v.  St  Q-eorge^s,  Souihwarh^ 
Lord  Denman  said,  ^'  Whether  a  person  is  rated  as  occupier, 
holder,  or  possessor  of  the  premises,  or  as  using  them,  the  occu- 
pation, holding,  possessing  or  using  them  must  be  beneficial  to 
the  parties  so  rated.  It  has  been  settled  by  several  cases  that  the 
possessors,  or  occupiers  as  trustees,  of  property  otherwise  rateable, 
the  profits  of  which  they  were  bound  by  Act  of  Parliament  to  ap- 
ply to  public  or  charitable  purposes,  were  not  rateable  to  the  poor 
in  respect  of  such  property."  Now,  although  Lord  Denman  in 
the  case  of  The  Queen  v.  Mayor^  ^c.  of  Liverpool  seems  to  hint  at 
some  distinction  between  the  cases  of  The  Exng  y.  Liverpool  and 
The  Kmg  v.  TruBtees  of  Weaver  Navigation^  yet  it  would  appear 
(especially  from  his  last-mentioned  observations)  that  he  considered 
them  to  rest  upon  the  same  foundation,  and  tliat  the  counsel  on 
both  sides  at  your  Lordships'  bar  were  correct  in  saying  that  there 
was  no  case  decided  upon  the  ground  of  public  purposes  which  was 
not  resolvable  into  a  beneficial  occupation.  But  if  this  is  so,  it 
will  be  impossible  to  accept  the  explanation  by  which  decisions  ap- 
parently inconsistent  with  the  judgment  in  The  King  v.  Salterns 
Load  Sluice  and  the  cases  which  followed  it,  have  been  attempted 
to  be  reconciled  with  them. 

*  515        *  To  these  cases  it  is  necessary  now  to  turn.     The  first  of 

them  which  broke  in  upon  the  series  of  decisions  hitherto 
considered,  is  the  case  of  the  Governors  of  the  Poor  of  Bristol  v. 
Wait;^  in  deciding  this  case  as  they  did,  the  Judges  were  probably 
not  aware  that  they  were  disregarding  the  authority  of  previous 
decisions,  as  the  Salterns  Load  Sluice  Case^  and  the  other  cases 
founded  upon  it  are  not  noticed  in  the  argument  or  in  the  judgment. 

»  12  A.  &  E.  2.  •  10  Q.  B.  864.  ■  6  A.  &  E.  1. 
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But  in  The  Evng  v.  Ghuardian$  of  the  Wallingfard  Union^  where  those 
cases  were  cited,  the  Court  followed  the  case  of  the  Governors  of 
the  Poor  of  Bristol  v.  Waitj  without  any  attempt  to  reconcile  it 
with  what  had  been  previously  decided. 

In  the  case  of  The  Queen  v.  Badeoek^  however,  Lord  Denman  in^ 
giving  judgment  reviewed  the  authorities  which  appeared  to  be  con- 
flicting ;  on  the  one  side  the  series  which  followed  The  Eing  v.  The 
inhabitants  of  Liverpool^  and  on  the  other  that  which  commenced 
with  the  Governors  of  the  Poor  of  Bristol  v.  Waitj  and  observed  that 
in  all  the  first  class  the  public  as  such,  unlimited  by  the  bounds  of 
county,  borough,  or  parish,  had  a  substantial  and  direct  interest  in 
the  benefit  which  the  application  of  the  funds  produced :  in  the 
latter  the  ratepayers  or  at  most  the  inhabitants  of  certain  parishes 
were  alone  concerned  in  the  benefit,  direct  or  indirect.  This  dis- 
tinction was  approved  of  and  adopted  by  Mr.  Justice  Coleridge  in 
Uie  Queen  v.  Harrogate.^ 

The  attempt  thus  to  reconcile  the  discordant  decisions,  will  be 
regarded  as  having  been  completely  unsuccessful  when  it  appears 
that  in  the  first  class,  instead  of  all  the  cases  being  instances  in 
which  the  public  at  large  ^'  unlimited  by  the  bounds  of 
county,  borough  or  parish,"  had  *  an  interest,  we  find  the  *  516 
case  of  The  King  v.  Trustees  of  the  Weaver  Navigation^  in  which 
the  surplus  funds  were  applied  for  the  general  purposes  of  the 
county  of  Chester,  and  of  The  King  v.  Mayor  of  Liverpool^  and 
The  Queen  v.  Exminster^  in  which  the  public  beyond  the  bounds  of 
the  borough  had  a  benefit  produced  by  the  application  of  the 
funds ;  and  the  distinction  fails  altogether  if  the  term  ^'  public  pur- 
poses," as  distinguished  from  '^  private  purposes,"  is  to  be  resolved 
into  the  question  of  beneficial  occupation,  because  it  would  then  . 
appear  to  be  immaterial  whether  the  public  purposes  which  exclude 
the  idea  of  private  benefit  were  of  a  local  or  of  a  general  char- 
acter. 

The  desire  of  the  Courts  however  not  to  be  bound  by  the  former 
decisions,  and  yet  not  to  be  compelled  expressly  to  overrule  them, 
is  exhibited  in  a  very  striking  manner  in  the  case  of  The  Queen  v. 
Commiseioners  of  Harrogate^  where  it  was  held  that  in  order  to  ex- 
empt property  from  liability  to  poor  rate  on  the  ground  of  its  oc- 
cupation for  public  purposes,  the  benefit  must  be  exclusively  public, 
and  that  if  the  occupation  was  in  some  degree  beneficial  to  the 

MO  A.  &  £.  269.        *  6  Q.  B.  7S7.        •  15  Q.  B.  1020.        M5  Q.  B.  1012. 
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whole  public,  yielding  additional  benefit  also  to  a  limited  district 
or  community,  the  property  was  rateable  ;  as  if  it  could  make  any 
difference  in  point  of  principle,  when  the  occupation  is  for  public 
purposes,  that  one  portioa  of  the  public  derives  a  greater  benefit 
^om  the  application  of  the  funds  produced  than  the  rest. 

After  these  fruitless  endeavours  to  reconcile  the  decisions,  a  case 

arose  in  which  it  seemed  absolutely  necessary  to  determine  whether 

The  King  v.  JUuMtanti  of  Liverpool^  and  the  cases  which 

*  617    followed  it,  were  to  be  *  submitted  to  as  authorities  for  the 

future,  or  were  to  be  set  aside  and  disregarded.  In  the  case 
of  The  Tnjutee9  of  the  Birkenhead  Docks  t.  The  Overseers  ofBvrkeur 
headj^  the  question  to  be  decided  was  whether  the  Commissioners 
of  the  Birkenhead  Docks  were  liable  in  respect  of  their  occupation 
to  be  rated  to  the  poor  rate  ;  it  certainly  requires  some  ingenuity 
to  discover  any  difference  between  the  Birkenhead  Docks  and  the 
Liverpool  Docks,  the  latter  of  which  had  been  decided,  in  the  case 
of  The  King  v.  InhahUants  of  Liverpool^  not  to  be  rateable.  Bat 
Lord  Campbell  held  that  the  cases  were  distinguishable ;  he  said 
that  "  the  decision  in  The  King  v.  Commissioners  of  Salterns  Load 
Sluice  could  be  rested  only  on  the  clause  in  the  local  Act  which 
directed  the  tolls  to  be  applied  and  disposed  of  for  the  several  uses 
and  purposes  of  the  said  Act,  and  to  no  other  use  or  purpose  what- 
soever. The  question  was  whether  this  amounted  to  a  prohibition 
to  apply  the  tolls  to  the  payment  of  the  poor  rate,"  and  adopting 
this  construction  he  added,  ^'  we  think  that  the  decision  iu  the 
Liverpool  Case  can  only  be  supported  by  similar  reasoning." 

It  is  clear,  however,  that  the  cases  in  question  were  not  decided 
on  any  such  ground,  and  it  could  have  been  assumed  by  Lord 
Campbell  only  from  his  desire  to  escape  from  the  necessity  of  sub- 
mitting to  them,  by  suggesting  a  distinction  without  denying  their 
authority.  That  distinction  was  that  in  the  Birkenhead  Case  the 
obligation  to  lower  the  tolls,  which  was  much  relied  upon  in  the 
Liverpool  Casey  was  entirely  wanting.  It  might  have  been  sup- 
posed that,  the  decision  of  the  Birkenhead  Case  having  proceeded 

upon  this  ground,  when  the  subsequent  case  of  The  Tyne 

*  618    Improvement  Commissioners  v.  Overseers  *  of  Chirten^  was 

brought  before  Lord  Campbell  and  the  Court  of  Queen's 
Bench,  in  which  case  the  local  Acts  for  making  a  dock  expressly 
required  the  commissioners  ^^  in  the  event  of  any  surplus*  remain- 

^  8  Ellis  &  B.  US.  •  1  EUis  &  E.  1^16. 
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ing  after  the  appropriation  of  the  rates  to  the  purposes  of  the  Act, 
to  lower  the  rates  to  the  extent  of  such  surplus,"  he  would  have 
adhered  to  the  distinction,  and  have  held  the  case  to  be  governed 
by  the  authority  of  The  King  v.  Inhabitants  of  Liverpool ;  but  in- 
stead of  taking  this  course,  he  said  that  '^  to  hold  the  dock  exempt 
*  from  rateability  they  should  have  to  overrule  Birkenhead  Dock 
Trustees  v.  Birkenhead  Overseers^  and  that  the  only  distinction 
between  the  cases  was  that  in  the  Birkenhead  Case  the  commission- 
ers had  power  to  raise  the  rates  again  after  having  reduced 
them." 

In  this  unsatisfactory  state  of  the  authorities  it  is  evident  that 
the  two  classes  of  decisions  which  have  been  subjected  to  this 
examination  cannot  stand  together,  and  that  it  is  necessary  for 
your  Lordships  to  determine  which  of  them  is  agreeable  to  law. 
It  must  not  be  overlooked  that  in  favour  of  the  exemption  of  the 
docks  from  liability  to  poor  rate,  there  is  the  recital  in  the  Act  of 
4  A  5  Vict.  c.  48,  which  strongly  indicates  the  opinion  of  tlio 
Legislature  that  the  cases  which  had  held  the  property  of  muni- 
cipal corporations  not  to  be  liable  to  poor  rate  had  been  rightly 
decided.  But  as  Lord  Campbell  said  in  The  Queen  v.  InhahitanU 
of  Haughton^  ^^  a  mer^  recital  in  an  Act  of  Parliament,  either  of 
fact  or  law,  is  not  conclusive,  and  we  are  at  liberty  to  consider  the 
fact  or  the  law  to  be  different  from  the  statement  in  the  recital." 
The  question,  of  course,  depends  upon  the  true  meaning  of  the 
word  *'  occupier  "  in  the  48d  Elizabeth. 

*  The  words  of  the  Act  are  as  general  as  possible,  "  every  **610 
occupier  according  to  his  ability."  And  Lord  Denman  in 
the  case  of  The  Governors  of  the  Poor  of  Bristol  v.  Wait^  seems 
to  give  a  correct  description  of  the  effect  of  these  words,  when, 
after  adverting  to  the  meaning  of  the  term  *'  beneficial  occupa- 
tion," he  says,  ^^  without  affecting  the  precision  of  an  exact  defi- 
nition, it  would  probably  be  nearer  the  truth  to  say,  that  a  pre- 
sumptive liability  arising  from  occupation,  is  to  be  explained  away 
in  each  case."  It  is  impossible  not  to  agree  with  the  observations 
made  by  his  Lordship  in  the  case  of  The  Queen  y.  Stern/ ^  that 
^'  no  one  can  review  the  numerous  decisions  "  (which  cases  some- 
what like  the  one  then  before  him  had  occasioned)  ''  without 
regretting  that  the  Court  was  ever  induced  to  depart  from  the 
simple  test  which  the  subject  matter  of  occupation  would  in  every 

1  1  Ellis  &  B.  516.  *  5  A  &  E.  1.  '  12  A  &  £.  93. 
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oase  have  afforded ;  whether  the  occupation  was  in  respect  of  pri- 
vate or  public  or  cha^table  purposes,  it  would  have  been  wiser  to 
disregard  it,  and  whenever  the  subject  matter  was  found  produc- 
tive to  any  one,  to  rate  the  actual  occupant  in  respect  of  that 
produce."  I  cannot  help  thinking  that  the  test  here  suggested 
was  the  one  intended  by  the  Legislature ;  by  the  Act,  the  taxation 
is  to  be  on  every  occupier  ''  according  to  the  ability  of  the  parish  "  ; 
the  productive  occupation  of  the  several  occupiers  within  the  parish 
make  up  the  aggregate  ability.  K  an  occupier  derives  no 'benefit 
of  any  description  from  his  occupation  it  forms  no  part  of  tho 
general  ability  of  the  parish,  but  if  it  is  productive  (although  not 
profitable)  there  is  nothing  in  the  Act  which  requires  the  over- 
seers to  follow  the  produce  in  its  subsequent  application. 
*  520  The  receipt  of  it  constitutes  *  the  visible  ability  of  the  occu- 
pier ;  as  was  said  by  Lord  Tenterden  in  The  Eing  v.  Inhab- 
itants  of  St.  QileSj  Yorh^  "  If  any  profit  be  made,  the  application 
of  it,  when  made,  is  immaterial  as  to  the  question  of  rateability." 
This  seems  to  be  the  true  distinction  which  ought  to  have  guided 
the  decisions,  and  not  that  between  private  benefit  and  public  pur- 
poses, from  the  adoption  of  which  all  the  contrariety  in  .the  cases 
on  the  subject  of  beneficial  occupation  has  arisen. 

It  is  to  be  observed  that  the  term  ^^  beneficial  occupation  "  is 
nowhere  to  be  found  in  the  Act  of  Elizabeth,  and  it  must  have 
been  used  in  the  difierent  cases  as  synonymous  with  '*  ability.*' 
In  this  sense  the  decisions  with  regard  to  St.  Luke's  and  St.  Bar* 
tholomew's  Hospitals,  and  to  chapels  and  rectory  houses,  where 
no  pew  rents  are  received,  are  perfectly  intelligible.  In  none 
of  them  could  any  person,  in  the  character  of  occupier,  be  said  to 
derive  any  benefit  from  the  occupati(Hi.  But  that  the  absence  of 
private  benefit  is  no  ground  of  exemption,  appears  from  the  cases 
in  wliich  trustees  of  chapels  who  received  profit  from  letting  the 
pews,  although  they  applied  it  entirely  to  the  purposes  of  the 
chapel,  were  held  rateable.  And  in  the  recent  case  of  The  Queen 
V  Sterry^  the  trustees  of  a  school  purchased  from  funds  raised  by 
charitable  subscriptions  and  bequests,  were  held  rateable  in  respect 
of  the  school,  because  no  child  was  admitted  to  the  school  without 
an  annual  payment  of  12Z.,  although  the  average  annual  expense 
of  each  was  202. 

The  case  of  Salter* %  Load  Sluice  gave  the  key  note  to  all  the 

>  3  B.  &  Ad.  579.  •  12  A  &  £.  84. 
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Babeequent  decisions,  which  held  that  the  primd  facie  liability  of 
an  occupier  no  longer  existed,  when  it  was  shown  that  the 
profits  connected  with  his  occupation  *  were  applicable  to  *  521 
public  purposes.  Lord  Eenjon,  in  founding  his  judgment 
upon  The  King  y.  St.  Luie^e  Sospitalj  must  have  intended  to  de^ 
cide  that  in  the  case  before  him  there  was  no  beneficial  occupier, 
although  he  d]d  not  advert  to  the  distinction  that  in  the  case  of 
St.  Luke's  there  was  nothing  received  by  anj  one  by  reason  of  the 
occupation,  while  the  commissioners  of  the  Salter's  Load  Sluice 
were  empowered  to  take  tolls  for  the  navigation  which  was  vested 
in  them. 

The  exemption  of  an  occupier  whose  occupation  is  applicable  to 
public  purposes,  was  thus  almost  incidentally  introduced,  and  hav- 
ing been  so,  it  was  accepted  without  much  consideration  in  the 
subsequent  cases.  At  last  some  decisions  having  taken  place 
which  were  hard  to  be  reconciled  with  each  other,  it  became 
necessary  to  define,  with  some  precision,  the  true  principle  which 
ought  to  govern  cases  of  this  description.  The  distinction  was 
then  proposed  between  general  and  local  public  purposes.  The 
difiiculty^  nay,  impossibility,  of  reconciling  the  cases  by  a  distinc- 
tion of  this  sort,  is  plain.  If  the  ability  of  the  occupier  means 
the  personal  benefit  derived  from  his  occupation,  it  is  as  much  ex- 
cluded where  the  profits  of  his  occupation  are  applicable  to  limited 
public  purposes,  as  where  they  are  to  be  applied  to  the  benefit  of 
the  public  at  large.    ' 

I  am  of  opinion  that  under  the  words  of  the  4Sd  Elizabeth, 
every  occupier  of  a  tenement  yielding  profit,  is  within  the  rating 
clause  of  the  statute,  although  the  tenement  be  a  public  work  for 
the  general  good  of  the  realm,  and  the  profit  be  directed  to  be  ap- 
plied exclusively  to  its  maintenance. 

Having  thus  expressed  my  opinion  that  the  Mersey  trustees  are 
liable  to  be  rated  for  the  Liverpool  as  well  as  for  the  Birk- 
enhead docks,  it  is  unnecessary  to  consider  *  the  efiect  of  *  522 
the  different  Acts  by  which  the  trustees  were  expressly 
made  liable  to  parochial  rates  "  in  respect  of  warehouses  to  be 
built  in  like  manner,  as  the  same  are  or  would  be  payable  in  re- 
spect of  warehouses,  the  occupancy  of  which  is  beneficial."  The 
provisions  of  these  Acts  certainly  appear  to  indicate  the  opinion  of 
the  Legislature,  that  without  them  the  warehouses  would  have 
been  exempt  from  liability  to  poor  rate  as  part  of  tlie  docks  enjoy- 
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ing  that  exemption.    But  if  this  liability  existed  before,  the  Acts 
can  have  no  effect  in  taking  it  away  by  mere  implication. 

It  is  quite  true,  as  Mr.  Justice  Byles  has  said,  that  the  Act  of 
20  k  21  Yict.  haying  consolidated  the  docks  at  Liverpool  and 
Birkenhead  into  one  estate,  and  vested  the  control  of  them  in  one 
public  trust,  it  would  be  singular  if  one  portion  of  the  property 
should  be  rateable,  and  one  not  rateable  under  precisely  similar 
circumstances.  This  would  be  so  if  both  the  decisions  appealed 
against,  were  to  stand.  The  remark  strikingly  exhibits  the  iai- 
possibility  of  reconciling  decisions  which  on  the  one  hand  have 
exempted  the  Liverpool  Docks  from  liability  to  rate,  and  on  tho 
other  have  rendered  the  Birkenhead  Docks  liable  to  it. 

By  reversing  the  judgment  in  the  case  of  the  Liverpool  Docks 
and  by  affirming  the  judgment  in  that*  of  the  Birkenhead  Docks, 
the  decisions  will  at  last  be  brought  into  uniformity,  and  the  Stat- 
ute. 43  Elizabeth  will,  in  my  opinion,  receive  its  proper  construo- 
tion  and  have  its  consistent  effect  and'  operation. 

LoBD  EiNGSDOWN  Concurred. 

Lords'  Journals,  22d  Juno,  1865. 


*623  •  LEATHER  CLOTH  CO.  v.  AMERICAN  LEATHER  CLOTH  CO. 

1865.    March  81 ;  April  3,  4. 

The  Leather  Cloth  Company  (Limited),  Appellant. 

The  American  Leather  Cloth  Company  (Limited),  BetpandetUi. 

Trade  Marks  Jkfringement. 

A  company  purchased  all  the  property,  utenaila,  good-will  of  businea,  and  trade 
marks,  &c.  of  a  manufacturer :  this  purchase  would  authorise  the  company, 
really  carryiog  on  business  at  the  same  place,  to  continue  the  use  of  the  mani^ 
facturer's  name  and  marks,  so  as  to  be  protected  therein  against  infringement 
of  the  same. 

There  may  be  a  property  in  a  trade  mark  which,  on  the  sale  of  the  .right  to 
manufacture  the  goods  which  it  designates,  may  also  be  sold  and  transferred. 
StmbUf  a  paper  descriptive  of  a  trade  does  not  constitute  a  *'  trade  mark."* 
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Wbere  an  advertiflement,  or  trade  mark,  states  that  wbicb  is  not  true,  it  cannot 
be  made  the  subject  of  protection  by  the  Court  of  Chancery. 

Persons  of  the  name  of  Crockett  manufactured  leather  cloth,  and  put  on  it  a 
stamps  describing  it  as  manufactured  by  them  at  "  New  Jersey,  U.  S.,  and  West 
Ham,  Essex,"  and  as  being  patented  and  being  tanned.  The  appellants 
bought  their  manufactured  articles,  their  materials  for  manufacture,  good-will, 
and  premises  at  West  Ham,  -and  their  trade  marks.  Semble^  that  on  such  a 
purchase  the  continued  use  by  the  purchaser  of  CrocketCs  original  bill  was  not 
a  fraud  on  their  part,  and  if  the  use  of  it  had  been  infringed,  it  might  have  been 
pit>tected. 

But  where  in  a  stamp  used  by  the  defendants,  the  form  of  the  printed  words,  the 
words  themselves,  and  the  pictured  symbol  introduced  among  them,  so  much 
differed  from  that  of  the  plaintifls',  that  any  person  with  reasonable  care  and 
observation  must  see  the  difference,  and  could  not  be  misled  into  taking  the 
one  for  the  other :  — 

Held^  that  there  had  been  no  infringement. 

This  was  an  appeal  against  a  decree  of  Lord  Chancellor  West- 
bury,  which  had  reversed  a  previous  decree  of  Vice-chancellor 
Wood. 

The  plaintiffs  (and  appellants)  who  constitute  ^^  The  Leath- 
er Cloth  Company  (Limited)/'  complained  in  their  *  bill    *  524 
that    the   defendants,  who    constituted  "  The  American 
Leather  Cloth  Company  (Limited)"  had  illegally  used  their  trade 
mark. 

The  facts  on  which  the  complaint  proceeded  were  stated  to  be 
these :  Tlie  manufacture  of  leather  cloth  or  cotton  wove  fabric 
made  to  imitate  leather,  was  an  American  invention.  The  manu« 
facture  was  carried  on  at  Newark,  in  the  State  of  New  Jersey, 
U.  S.,  by  J.  B.  and  C.  P.  Crockett.  Their  agents  in  London  were 
Messrs.  Dodge  and  Brewster,  merchants,  of  Coleman  Street,  whose 
partnership  was  dissolved  in  1854,  and  another  was  constituted  of 
Messrs.  Dodge,  Bacon,  and  Oiandonati.  In  the  same  year,  Bacon 
became  a  member  of  the  firm  of  J.  R.  and  C.  P.  Crockett.  In 
October,  1855,  the  members  of  that  firm,  together  with  other  per- 
sons, established  in  America  a  joint  stock  company,  which  was 
incorporated  in  the  State  of  New  Jersey,  under  the  name  of 
'^  The  Crockett  International  Leather  Cloth  Company."  Dodge, 
Bacon,  and  Company  acted  in  England  as  the  agents  of  this  in- 
corporated company  ;  the  company  obtained  in  England  a  patent 
for  its  manufacture,  and  used  a  stamp  on  its  cloth,  in  the  form  of 
the  first  of  the  patterns  subjoined. 
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Tho  company  manufactured  much  of  its  cloth  at  premises  at 
West  Ham  in  Essex,  and  continued  to  do  so  until  1857,  when  it 
was  resolved  to  sell  those  premises.  C.  P.  Crockett  received  a 
power  of  attorney  for  this  purpose,  and  he  sold  to  the  appellants  "  the 
lease,  buildings,  machinery,  tools,  and  fixtures  belonging  to  the  com- 
pany at  West  Ham,  situate  at  West  Ham ;  together  with  the  trade 
marks  and  good-will  of  the  business  carried  on  there,  and  also  all 
goods  manufactured  and  unmanufactured,  and  in  the  process  of 
being  manufactured,  and  all  materials  used  for  manufao^ 
*  525  turing,  and  other  things  at  *  West  Ham ;  and  all  patents 
issued  in  England  or  France,  o^ned  by  the  company,  or  to 
or  in  which  the  company  was  entitled  or  had  any  interest"  The 
appellants'  company,  called  ^'  The  Leather  Cloth  Company  (Lim- 
ited)," was  formed  to  effectuate  this  purchase.  The  appellants 
claimed  the  exclusive  right  to  use  the  stamp,  or  trade  mark,  which 
had  before  been  used  by  the  Crocketts. 

Another  company  (the  respondents'  company)  was  in  Augnst, 
1861,  constituted  in  this  country,  called  "  The  American  Leather 
Cloth  Company  (Limited),"  and  incorporated  under  the  Joint 
Stock  Companies  Act  of  1856 ;  it  carried  on  business  in  the  Kent 
Road,  at  premises  formerly  belonging  to  the  private  partnership  of 
Dodge  and  Oiandonati.  This  new  company  issued  its  bills  with  a 
stamp  of  the  second  pattern,  represented  in  the  preceding  page. 

It  was  to  prevent  the  use  of  this  form  that  the  bill  was  filed. 
The  case  came  on  before  Vice-Chancellor  Wood,  who  thought  that 
the  stamp  or  form  used  by  the  defendants  was  a  colourable  imita- 
tion of  that  used  by  the  plaintifis,  and  so  granted  the  injunction. 
On  appeal  to  Lord  Chancellor  Westbury,  his  Lordship,  on  the 
grounds  that  the  bill  (or  trade  mark)  of  the  plaintiffs  did  not 
truly  represent  the  facts,  but  untruly  pretended  that  the  appel- 
lants' cloth  was  manufactured  by  Crocketts,  was  patented  and  was 
tanned,  declared  it  not  entitled  to  protection  in  equity,  reversed 
his  Honour's  decision,  and  dismissed  the  bill,  but  without  costs. 
This  appeal  was  then  brought. 

Sir  H.  Caim9  and  Mr.  Dickifuauj  for  the  appellants.  —  Though 

there  may  not  be  on  the  part  of  those  who  infringe  a  trade  mark 

any  positive  intention  to  deceive,  if  the  result  is  deceptive,  the 

Court  will  interfere  to  restrain  the  use  of  that  which  occa- 

*526   sions  the  deception.    *That  is  the  principle  kid  down 
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in  MiUington  y.  Fox.^  A  colourable  imitation  of  a  trade 
mark  is,  in  equit/,  a  fraud  which  it  is  the  especial  dutj  of  the 
Court  to  prevent.  An  injunction  may  be  maintained  against  the 
seller  of  goods  who  has  imitated  the  trade  mark  of  another  trader, 
even  though  those  who  bought  them  were  aware  that  they  were 
not  of  the  plaintiff's  manufacture,  EdeUten  y.  EdeUten?  It  may 
be  admitted  that,  in  this  case,  there  are  certain  differences  between 
the  two  trade  marks,  but  there  is  a  general  resemblance  between 
them,  and  the  leading  words  in  both  are  the  same ;  any  but  a 
Tery  cautious  purchaser  would  be  liable  to  be  deceived.  The  ap- 
pellants have  a  complete  right  to  their  trade  mark,  for  they  are  the 
assignees  of  all  the  property  and  all  the  rights  of  the  original 
patentees ;  no  one  has  a  right  to  imitate  these  marks. 

In  answer  to  the  claim  for  the  interference  of  the  Court,  the 
cases  of  Pidding  v.  How^  and  Perry  y.  Truefitt,^  will  be  cited. 
But  each  of  these  cases  is  inapplicable  to  the  present.  In  Pidding 
T.  HoWj  the  injunction  was  refused  because  the  plaintiff  had  him- 
self made  false  representations  as  to  the  article  he  sold,  and  was 
therefore  held  not  entitled  to  ask  for  protection  in  respect  of  that 
article  ;  and  the  same  doctrine  was  laid  down  in  Perry  y.  TruejUt^ 
but  it  was  there  distinctly  declared  that  the  ground  on  which  a 
Court  of  equity  protects  trade  marks  is,  that  it  will  not  permit  a 
party  to  sell  his  own  goods  as  the  goods  of  another.  That  declara- 
tion  ought  to  be  applied  in  this  case,  where  there  has  not  been  any 
false  representation  whatever  to  prevent  its  application.  On  that 
point,  Perry  y.  TruefiU  proceeded  on  the  principle  laid  down 
in  MiUington  v.  Foz^  *  and  acted  on  at  law  in  SykeB  y.  Syhe9^  *  527 
where  a  manufacturer  had  adopted  a  particular  mark  for 
bis  goods,  to  denote  that  they  were  manufactured  by  him,  and  the 
imitation  of  that  mark  by  the  defendant,  who  manufactured  and 
sold  goods  of  a  similar  kind,  was  held  to  be  a  good  ground  of 
action.  [The  Lord  Chancellor.  —  In  this  case,  to  what  does  the 
word  "  manufactured  "  in  this  mark  apply  ?]  To  "  J.  R.  and  0. 
P.  Crockett."  [Lord  Eingsdown.  —  The  injunction,  then,  is  to 
be  a  declaration  that  the  defendants  have  no  right  in  any  way  to 
use  the  words  ^^  Crockett  and  Company,"  in  reference  to  the  man- 
ufacture of  leather  cloth  ?]  It  is  to  restrain  them  from  soiling,  as 
the  cloth  of  those  manufacturers,  cloth  which  the  plaintiffs  alone 

^  8  Mylne  &  C.  338.  *  8  Sim.  477.  »  3  B.  &  C.  541. 

M  De  G.,  J.  &  S.  185.  *  6  Bmv.  66.  . 
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possess  the  right  to  manufacture.  The  plaintiffs  here  stand  in  the 
same  situation,  and  are  possessed  of  the  same  rights  as  the  Crock- 
etts,  whose  rights  and  property  in  this  country  they  purchased. 
They  are  in  the  same  situation  as  were  the  executors  in  the  case 
of  Croft  V.  Bay^  and  can,  like  them,  maintain  the  injunction. 
That  case  was  a  strong  instance  of  the  title  obtained  by  the  use  of 
a  name,  for  there  the  plaintiffs  were  only  the  executors  of  the 
original  makers  of  the  article,  and  the  defendants  were  actually 
persons  really  bearing  the  names  of  Day  and  Martin ;  yet  the 
defendants  were  restrained  from  using  their  own  names  in  any 
manner  that  would  have  the  appearance  of  presenting  them  to  the 
public  in  their  character  of  the  original  makers  of  the  blacking. 
That  principle  was  acted  on  in  Bod^er9  v.  Nawill^  So  in  Mormn 
y.  Moat^  an  injunction  was  granted  to  prevent  the  use  of  a  name 

by  which  a  medicine  had  become  known  to  the  public. 
♦  628    [The  Lord  Chancellor.  —  What  evidence  is  *  there  that 

the  trade  mark  here  was  accepted  in  the  market  as  that 
designating  the  goods  manufactured  by  a  particular  house  before 
the  assignment  to  the  appellants  ?]  No  direct  evidence  of  that 
sort  was  produced,  but  if  that  was  a  material  question  of  fact 
there  ought  to  have  been  an  issue  to  determine  it.  If  there  has 
been  an  accustomed  mark,  it  must  be  treated  as  a  mark  recog- 
nised in  the  trade,  McAndrew  v.  Bassettj^  where  the  word  "  Ana- 
tolia "  was  stamped  upon  liquorice,  and  was  treated  by  Yice-CIian- 
cellor  Wood  as  a  trade  mark,  and  his  decree  was  confirmed  on 
appeal  by  the  Lord  Chancellor.  [The  Lord  Chancellor.— 
That  is  the  case  of  a  man  who  adopted  the  word  as  a  trade  mark 
for  the  first  time ;  here  is  the  case  of  an  assignee  of  the  mark ; 
ought  it  not  to  be  shown  that  the  mark  had  been  adopted  and 
recognised  by  the  trade  ?]  If  originally  used  by  one  man  it  be- 
came his  property  ;  being  so,  he  could  assign  it,  and  his  assignee 
would  be  entitled  to  all  his  rights ;  the  use  of  the  American  Eagle 
alone  would  fix  itself  in  the  mind  of  the  purchaser,  and  induce 
the  belief  that  he  was  purchasing  the  article  which  under  that 
symbol  had  acquired  celebrity.  It  seems  difiicult  to  understand 
how  the  demand  of  the  appellants  here  can  be  resisted,  unless  it  is 
to  be  declared  that  a  trade  mark  is  to  be  no  protection  to  the 
trader  who  has  used  it  specially  to  designate  certain  goods  of  his 
manufacture. 

^  7  Beav.  S4.     *  6  Hare,  325.     *  9  Hare,  241         4  N.  R.  (1S64),  12, 123. 
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In  order  to  maintain  an  application  for  an  injunction,  it  is  not 
necessary  to  prove  the  existence  of  fraad  in  the  person  who  in- 
fringes it ;  but  even  if  necessary,  the  close  imitation  here  of  the 
plaintiffs'  mark  is  itself  a  sufficient  indication  of  fraud.  [The 
LoBD  Chancellob.  —  Can  an  advertiser's  name  be  con- 
verted into  a  trade  mark  ?]  This  *  is  not  an  advertisement,  *  529 
but  a  trade  mark  ;  nor  is  the  name  all  that  has  been  imi- 
tated ;  all  the  leading  features  of  the  two  marks  are  the  same.  It 
will  perhaps  be  said  thai  this  cloth  is  represented  as  patented,  when 
in  fact  the  patent  was  at  an  end.  The  statement  that  the  article 
is  patented,  made  of  an  article  which  had  been  the  subject  of  a 
patent,  but  of  which  the  patent  has  expired,  will  not  prevent  the 
appellants  from  obtaining  the  protection  of  the  Court,  I!4elsten  v. 
Vick.^  In  like  manner  there  is  nothing  in  the  objection  that  all 
tlie  leather  manufactured  by  the  appellants  is  not  tanned.  They 
do  manufacture  it  both  tanned  and  untanned ;  and  one  of  their 
largest  customers  always  has  it  tanned ;  but  it  is  not  because  a  cus- 
tomer can  choose  to  have  it  untanned  that  therefore  protection  is 
to  be  refused  to  the  manufacturer. 

31r,  Bolt  and  Mr.  Fischer ^  for  the  respondents.  —  This  is  a  merp 
advertisement  and  not  a  trade  mark,  and  therefore  is  not  within 
the  case  of  McAndrewY.  Bassett^  where  a  single  word,  ^^  Anatolia,'' 
was  used  as  a  trade  mark.  If  this  stamped  bill  or  statement  is  an 
advertisement,  there  is  an  end  of  the  appellants'  case.  Then,  again, 
the  name  of  the  appellants'  company  is  not  truly  described,  for  it 
is  not  the  "  Crockett  International  Leather  Cloth  Company,"  which 
was  an  American  company,  but  is  an  English  company,  formed  of 
other  persons.  The  18  Sc  19  Yict.  c.  133,  sections  4  and  5,  show 
that  any  advertisements  issued  by  such  a  company  must  mention 
its  name  in  legible  characters,  and  a  penalty  is  attached  to  .the 
breach  of  this  regulation.  That  regulation  has  not  been 
complied  with  here.  Now  where  *  the  law  directs  a  thing  *  530 
to  be  done,  still  more  where  it  imposes  a  penalty  for  not 
doing  it,  the  Court  will  not  grant  its  assistance  to  any  person  who 
has  disobeyed  the  provisions  of  the  law.  Cope  v.  Bowlande.^ 

There  are  two  points  in  the  law  of  protection  of  trade  marks, 
which  must  be  established  before  an  injunction  can  be  granted  ; 
first,  conduct  on  the  part  of  the  plaintiff  such  as  will  entitle  him  to 

»  11  Hare,  78.        •  4  N.  R.  (1864),  12, 123.        »  2  M.  &  W.  149, 157., 
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protection ;  secondly,  there  must  be  a  strong  degree  of  resemblance 
between  one  and  the  other  thing,  in  order  to  establish  the  position 
of  infringement.  Tlie  only  case  which  resembles  the  present  is 
that  of  JSdeUten  v.  Vicky^  as  to  which  it  may  be  admitted  that  there 
may  be  circumstances  in  which  a  misrepresentation  of  fact  shall 
not  disentitle  the  plaintiff  to  protection ;  but  that  case  is  not 
nearly  so  strong  as  the  present.  Other  cases  enforce  the  necessity 
of  truth  in  the  description. 

In  Flavel  v.  HarnB<m^  "the  plaintiff  was  refused  protection  by 
an  injunction,  because  he  had  described  the  article  as  patented 
("  FlavePs  Patent  Kitchener  ")  when  it  was  not  so.  Again,  the 
cloth  here  is  represented  as  manufactured  by  Crockett  &  Co.,  and 
as  being  tanned  leather  cloth,  neither  representation  being  true. 
It  does  not  matter  by  whom  the  misrepresentation  is  made ;  if  one 
has  been  made,  the  right  to  protection  is  gone.  On  the  authority, 
therefore,  of  that  case,  of  Bidding  v.  How^  and  of  Perry  t. 
TruefiU^  the  appellants  here  have  no  title  to  maintain  this  injuno- 
tion. 

The  use  by  the  defendants  of  the  name  of  the  firm  of  Crocketts 
is  nothing,  for  here  the  defendants  do  not  use  that  name  as 
♦  531  that  of  tlie  firm  by  which  the  cloth  is  ♦  manufactured,  but 
merely  as  a  part  of  the  description  of  the  sort  of  cloth 
which  they  distinctly  describe  as  manufactured  by  their  own  mana- 
ger, who  had  formerly  been  in  the  employment  of  Crockett  &  Co. 
There  is  nothing  in  that  to  deceive  the  public,  and,  by  so  doing, 
improperly  injure  the  plaintiffs.  The  Vice-Chancellor  referred,  in 
judgment,  to  the  case  of  Devvt  v.  TurpinJ^  as  establishing  that  B.  is 
not  to  palm  off  his  goods  as  goods  manufactured  by  A.  That  has 
not  been  done  here.  Nobody  is  proved  to  have  been  deceived  by 
the  mark'  used  by  the  defendants.  No  one  could  look  at  the  two 
marks  or  descriptions,  and  mistake  the  one  for  the  other. 

The  two  stamps  used  here  on  the  manufactured  article  are  en- 
tirely different  from  each  other.  The  form  of  the  descriptive 
writing  is  not  the  same  in  both ;  the  words  used  are  different ;  the 
two  eagles  are  entirely  unlike,  and  except  that  the  words  ^^  leather 
cloth "  and  "  J.  R.  and  C.  P.  Crockett "  can  be  found  in  both, 
there  is  no  similarity  between  them. 

1  11  Hare,  7S.  *  S  Sim.  477.  •  8  Johns,  k  H.  139. 

•  10  JEIaxe,  467.  «  6  Beav.  66. 
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Sir  jET.  Cairns  replied. 

Lord  Cranworth.  —  My  Lords,  this  case  coming  by  appeal  from 
a  decision  of  the  Lord  Chancellor,  I  believe  it  to  be  more  consist- 
ent with  ordiqafy  usage,  and  I  know  it  will  be  more  agreeable  to 
his  Lordship,  that  some  other  member  of  your  Lordships'  House, 
other  than  the  Lord  Chancellor,  should  move  the  judgment  of  the 
House.    I  have  therefore  undertaken  to  do  it. 

The  object  of  the  bill  filed  by  the  appellant  in  this  case 
was  to  restrain  the  respondents  from  selling  leather  *  cloth    *  532 
having  the  trade  mark  of  the  plaintiffs  affixed  to  it,  so  as  to 
represent  the  cloth  so  sold  as  being  cloth  manufactured  by  the 
plaintiffs.     [His  Lordship  here  stated  the  facts  of  the  case.] 

The  ground  on  which  his  Lordship  proceeded  was,  that  the  trade 
mark  used  by  the  appellants  is  so  constructed  and  worded  as  to 
contain  more  than  one  false  assertion  calculated  to  mislead  those 
who  rely  upon  it ;  that  it  represents  the  articles  stamped  with  it  as 
being  the  goods  of  the  Crockett  International  Leather  Cloth  Com- 
pany ;  that  these  goods  had  been  manufactured  by  J.  R.  and  C. 
P.  Crockett ;  and  that  they  were  tanned  leather  cloth.  The  Lord 
Chancellor  was  of  opinion  that  to  give  protection  to  such  a  trade 
mark,  when  affixed  to  goods  not  of  the  International  Leather  Cloth 
Company,  not  manufactured  by  J.  R.  and  C.  P.  Crockett,  and  not 
consisting  of  tanned  leather  cloth,  would  be  to  make  the  Court  of 
Chancery  ancillary  to  the  protection  of  fraud ;  and  that  it  would 
or  might  enable  manufacturers  and  sellers  of  goods  to  secure  cus- 
tom to  themselves,  by  falsely  leading  purchasers  to  believe  that 
they  were  buying  something  different  from  that  which  the  trader 
was  in  fact  selling. 

Of  the  justice  of  this  principle  no  one  can  doubt.  It  is  founded 
in  honesty  and  good  sense,  and  rests  on  authority  as  well  as  on 
principle.  Yice-Chancellor  Shadwell  refused  to  protect  a  trade 
mark  whereby  the  plaintiffs  falsely  represented  the  tea  they  were 
selling  as  being  something  different  from  what  it  in  fact  was; 
and  there  are  other  cases  in  the  books  resting  on  the  same  prin- 
ciple. 

The  case  put  by  the  Lord  Chancellor,  of  the  sale  of  a  manu- 
factory of  fine  cloth  by  A.  B.  &  Co.  in  Wiltshire,  to  C.  D.  & 
Co.,  manufacturers  in  Yorkshire,  who  should  afterwards 
*  carry  on  the  manufactory  there,  would  be  another  illus-   *  533 
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tration  of  the  same  principle.  If  the  purchasers  were  in  such 
a  case  to  stamp  their  goods  with  the  trade  mark,  '^A.  B.  A 
Co.,  makers,  Wilts,"  thej  would  be,  under  the  name  of  a  trade 
mark,  really  attempting  to  deceive  buyers,  and  would  be  entitled 
to  no  protection,  even  though  that  had  been  the  tra4e  mark  used 
by  the  vendors  of  the  business. 

So  in  the  cases  of  bottles  or  casks  of  wine  stamped  as  being  the 
growth  of  a  celebrated  vineyard,  of  cheese  marked  as  the  produce 
of  a  famous  dairy,  or  of  hops  stamped  as  coming  from  a  well- 
known  hop  garden  in  Kent  or  Surrey,  no  protection  would  be 
given  to  tlie  sellers  of  such  goods  if  they  were  not  really  the  pro- 
duce of  the  places  from  which  they  purported  to  come. 

But  the  counsel  for  the  appellants  argued  that  this  principle  is 
inapplicable  to  a  case  like  the  present,  where  the  appellants  fairly 
and  openly  bought  the  manufactory,  as  carried  on  in  this  country, 
with  full  right  to  use  the  old  trade  mark.  Such  a  course,  they  con- 
tended,* was  perfectly  honest  and  consistent  with  the  universal 
practice  of  trade. 

The  Lord  Chancellor  observes  that  the  ground  on  which  Courts 
of  law  and  Courts  of  equity  have  interfered  in  the  case  of  trade 
marks  has  not  been  well  defined,  and  has  not  been  made  to  rest  on 
any  satisfactory  principles. 

*  The  right  to  a  trade  mark  is  a  right  closely  resembling,  though 
not  exactly  the  same  as,  copyright.  The  word  "  property,"  when 
used  with  respect  to  an  author's  right  to  the  productions  of  his 
brain,  is  used  in  a  sense  very  different  from  what  is  meant  by  it 
when  applied  to  a  house  or  a  watch.  It  means  no  more  than  that 
the  author  has  the  sole  right  of  printing  or  otherwise  multiply- 
ing copies  of  his  work.  The  right  which  a  manufacturer 
*  534  *-has  in  his  trade  mark  is  the  exclusive  right  to  use  it  for 
the  purpose  of  indicating  where,  or  by  whom,  or  at  what 
manufactory,  the  article  to  which  it  is  affixed  was  manufactured. 
If  the  word  *'  property  "  is  aptly  used  with  reference  to  copyright, 
I  see  no  reason  for  doubting  that  it  may  with  equal  propriety  be 
applied  to  trade  marks. 

But  I  further  think  that  the  right  to  a  trade  mark  may,  in  gen- 
eral, treating  it  as  property  or  as  an  accessory  of  property,  be  sold 
and  transferred  upon  a  sale  and  transfer  of  the  manufactory  of 
the  goods  on  which  the  mark  has  been  used  to  be  affixed,  and  may 
be  lawfully  used  by  the  purchaser.    Difficulties,  however,  maj 
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arise  where  the  trade  mark  consists  merely  of  the  name  of  the 
manufacturer.  When  he  dies,  those  who  succeed  him  (grand- 
children or  married  daughters,  for  instance),  though  they  may 
not  bear  the  same  name,  yet  ordinarily  continue  to  use  the  original 
name  as  a  trade  mark,  and  they  would  be  protected  against  any 
infringement  of  the  exclusive  right  to  that  mark.  They  would  be 
so  protected,  because,  according  to  the  usages  of  trade,  they  would 
be  understood  as  meaning  no  more  by  the  use  of  their  grandfather's 
or  father's  name,  than  that  they  were  carrying  on  tlie  manufacture 
formerly  carried  on  by  him.  Nor  would  the  case  be  necessarily 
different  if,  instead  of  passing  into  other  hands  by  devolution  of 
law,  the  manufactory  were  sold  and  assigned  to  a  purchaser.  The 
question  in-  every  such  case  must  be,  whether  the  purchaser  in  con- 
tinuing tlie  use  of  the  original  trade  mark  would,  according  to  the 
ordinary  usages  of  trade,  be  understood  as  saying  more  than  that 
he  was  carrying  on  the  same  business  as  had  been  formerly  carried 
on  by  the  person  whose  name  constituted  the  trade  mark.  In  such 
a  case  I  see  nothing  to  make  it  improper  for  the  purchaser 
to  use  the  old  trade  marks,  as  the  mark  *  would,  in  such  a  *  585 
case,  indicate  only  that  the  goods  so  marked  were  made  at 
the  manufactory  which  he  had  purchased. 

The  counsel  for  the  appellants  argued  that  this  was  all  which 
their  clients  had  done  in  this  case,  and  so  that  tlie  trade  mark  used 
by  them  was  one  entitled  to  protection.  The  Lord  Cliancellor 
thought  otherwise,  and  I  am  far  from  saying  that  I  do  not  agree 
with  him.  But  I  do  not  think  it  necessary  to  go  into  this  question, 
which  appears  to  me  one  of  some  nicety,  for  I  think  it  clear  that 
there  is  in  this  case  no  infringement. 

The  defendants'  trade  mark  is  certainly  not  the  same  as  that 
used  by  the  appellants.  But  is  it  only  colourably  different  ?  I 
think  it  is  so  different  as  to  make  it  impossible  to  say  that  it  is  sub- 
stantially the  same.  No  general  rule  can  be  laid  down  as  to  what 
is  or  is  not  a  mere  colourable  variation.  All  which  can  be  done  is 
to  ascertain  in  every  case,  as  it  occurs,  whether  there  is  such  a  re- 
semblance as  to  deceive  a  purchaser  using  ordinary  caution.  Here 
the  differences  are  so  palpable  that  no  one  can  be  deceived.  In  the 
first  place,  the  shape  is  different.  The  plaintiffs'  trade  mark,  if 
trade  mark  it  is  to  be  called,  is  contained  in  a  circle.  The  design 
of  the  defendants'  is  a  semicircle,  mounted  on  a  parallelogram. 
It  is  said  that  the  defendants'  goods  may  be  so  rolled  as  to  expose 
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onlj  the  semicircle,  and  k>  lead  to  the  belief  that  the  device  in  its 
int^ritj  is  a  circle.  I  answer  mgUantHnu  non  dormentibuM  lege$ 
nib$ennunt.  There  might,  however,  be  some  force  in  tlie  observa- 
tion if  the  upper  half  was  the  same  as,  or  even  if  it  closelj  re> 
sembled  the  upper  part  of  the  plaintiff'  device.  But  this  is  not  so. 
The  name  of  the  oompanj  is  different  The  word  *^  Crockett "  is 
prominentlj  exhibited  twice  in  the  plaintiflb'  upper  half ; 

*  536    not  once  in  *  the  defendants'.    No  one  taking  the  trouble 

to  read  the  two  can  saj  that  he  would  be  deceived. 

The  gist  of  the  complaint  in  all  these  cases  is,  that  the  defend- 
ants, bj  placing  the  plaintifls'  trade  mark  on  goods  not  manufao- 
tured  bj  the  plaintifis,  has  induced  persons  to  purchase  them,  rely- 
ing on  the  trade  marie  as  proving  them  to  be  of  the  plaintiflb' 
manufacture.  This  necessarilj  supposes  some  familiarity  with  the 
trade  mark ;  but,  to  any  one  at  all  acquainted  with  the  plaintifis' 
trade  mark  in  this  case,  I  can  hardly  think  that  even  on  tlie  moat 
cursory  glance  there  could  be  any  deception. 

Each  of  the  trade  marks,  it  is  true,  as  well  that  of  the  plain- 
tifis as  that  of  the  defendants,  contains  within  its  periphery  an 
eagle,  or  that  which  we  must  suppose  was  meant  to  represent  an 
eagle  ;  but  one  does  not  at  all  resemble  the  other.  The  rest  of  the 
device,  if  it  is  to  be  called  a  device,  consists  merely  of  words  in- 
tended to  indicate  the  nature  or  quality  of  the  article,  the  place  of 
its  manufacture,  and  the  names  of  the  manufacturers.  No  one 
reading  the  two  could  fail  to  see  that  they  differ  in  all  these  par- 
ticulars. The  letters  are  all  printed  in  very  lai^  type,  and  the 
diameter  of  the  circle  which  contains  them  is  above  six  inches,  so 
that  there  can  be  no  difficulty  in  deciphering  what  is  stamped. 

I  mention  tiiis  because  if,  instead  of  occupying  the  large  space, 
the  whole  had  been  engraved  on  a  stamp  of  the  size  of  a  sixpence 
or  a  shilling,  so  as  not  to  be  capable  of  being  read  without  a  mag- 
nifying glass,  or  even  without  close  examination,  the  case  might 
have  been  different.  A  person  purchasing  leather  cloth  so  stamped 
might,  perhaps,  fairly  say,  I  did  not  attempt  to  decipher  what  was 
stamped  on  the  article  which  I  bought ;  I  saw  it  had  on  it 

*  537    what  appeared  to  be,  and  what  I  could  not  discover  *  not  to 

be,  the  plaintiffl'  stamp,  and  I  therefore  took  it  for  granted  it 
was  the  produce  of  their  manufactory.  But  this  cannot  apply  to  a 
case  like  that  now  before  us,  where  that  which  is  called-a  trade  mark 
is  in  truth  an  announcement  of  the  names  of  the  manufacturers,  the 
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style  of  the  firm,  and  the  place  of  the  manufactare,  in  large  letters, 
not  only  capable  of  being  easily  read,  but  intended  to  be  read  by 
all  to  wh(Mn  the  goods  are  exposed  for  sale. 

The  object  of  the  plaintiffs  in  the  use  of  their  device  was  to  an- 
nounce (I  do  not  say  unfairly  or  dishonestly  to  announce)  to  pur- 
chasers that  they  were  buying  goods  manufactured  at  what  was 
the  original  International  Leather  Oloth  Company  at  West  Ham, 
carried  on  by  the  Messrs.  Crockett.  I  do  not  think  that  a  firm 
using  such  a  device  by  way  of  trade  mark  can  say  that  a  rival 
manufacturer  is  guilty  of  an  infringement  when  he  has  adopted  a 
device  differing  in  shape,  and  announcing  in  letters  equally  large 
and  legible,  the  name  of  a  different  firm  .manufacturing  goods  at  a 
different  place. 

On  this  short  ground,  I  think  that  the  appeal  ought  to  be  dis- 
missed witli  costs. 

Lord  Eingsdown.  —  My  Lords,  there  are  two  questions  to  be 
decided  in  this  case ;  1st.  Whether  the  plainti£&,  the  present  ap- 
pellants, have  proved  their  allegation  that  their  right  to  the  exclu- 
sive use  of  what  is  called  their  trade  mark  has  been  violated  by  the 
defendants.  2d.  If  that  fact  be  established,  whether  there  are  such 
misrepresentations  made  by  the  plaintiffs  in  their  trade  mark  as  to 
disentitle  them  to  protection  in  a  Court  of  equity. 

The  rules  of  law  applicable  to  both  questions  are  suf- 
ficiently clear  and  simple,  though  some  difference  of  *  opin-    *  538 
ion  seems  to  prevail  as  to  the  precise  principles  on  which 
they  rest ;  and  great  difficulty  is  often  found  in  applying  (in  this 
as  in  other  matters)  known  rules  to  the  facts  of  particular  cases. 

The  fundamental  rule  is,  that  one  man  has  no  right  to  put  off 
his  goods  for  sale  as  the  goods  of  a  rival  trader,  and  he  cannot 
therefore,  in  the  language  of  Lord  Langdale  in  the  case  of  Perrjf 
V.  Thiefittj^  ^^  be  allowed  to  \ise  names,  marks,  letters  or  other 
indicia,  by  which  he  may  induce  purchasers  to  believe  that  the 
goods  which  he  is  selling  are  the  manufacture  of  another  person. '* 
A  man  may  mark  his  own  manufacture,  either  by  his  name,  or  by 
using  for  the  purpose  any  symbol  or  emblem,  however  unmeaning 
in  itself,  and  if  such  symbol  or  emblem  comes  by  use  to  be  recog- 
nised in  trade  as  the  mark  of  the  goods  of  a  particular  person,  no 
other  trader  has  a  right  to  stamp  it  upon  his  goods  of  a  similar 

^  6  Beav.  66. 
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*  description.  This  is  what  I  apprehend  is  usually  meant  hf  a  trade 
mark,  just  as  the  broad  arrow  has  been  adopted  to  mark  goTem- 
ment  stores,  a  mark  having  no  meaning  in  itself,  but  adopted  bj 
and  appropriated  to  the  government.  «-' 

The  plaintifis'  trade  mark,  or  what  they  call  such,  is  of  a  difier- 
ent  description,  and  under  the  second  question  for  consideration 
the  diflTerence  may  be  material,  but  for  the  first  question  it  does 
not  seem  to  me  to  be  so. 

In  dealing  with  this  point,  it  may  be  useful  to  consider,  first, 
what  representations  the  defendants  had  a  right  to  make,  and  next 
what  representations  they  have  actually  made. 

The  leather  cloth,  of  which  the  manufacture  was  first  invented 
or  introduced  into  this  country  by  the  Orocketts,  was  not 
*  539  the  subject  of  any  patent.  The  defendants  had  *  a  right  to 
manufacture  the  same  article,  and  to  represent  it  as  the 
same  with  the  article  manufactured  by  Crocketts.  And  if  the 
article  had  acquired  in  the  market  the  name  of  Crocketts' 
leather  cloth,  not  as  expressing  the  maker  of  the  particular  speci- 
men, but  as  describing  the  nature  of  the  article  by  whomsoever 
made,  they  had  a  right  in  that  sense  to  manufacture  Crocketts' 
leather  cloth,  and  to  sell  it  by  that  name. 

On  the  other  hand  they  had  no  right,  directly  or  indirectly,  to 
represent  that  the  article  which  they  sold  was  manufactured  by 
Crocketts,  or  by  any  person  to  whom  Crocketts  had  assigned  their 
business  or  their  rights.  They  had  no  right  to  do  this,  either  by 
positive  statement,  or  by  adopting  the  trade  mark  of  Crocketts  A 
Co.,  or  of  the  plaintiffs  to  whom  Crocketts  had  assigned  it,  or  by 
using  a  trade  mark  so  nearly  resembling  that  of  the  plaintifis  as  to 
be  calculated  to  mislead  incautious  purchasers. 

These  being,  as  I  conceive,  the  rights  of  the  defendants,  and  the 
limits  of  those  rights,  what  is  it  that  they  have  actually  done,  and 
in  what  respect  have  they  infringed  the  rights  of  the  plaintifis  ? 

That  depends  upon  the  question  how  far  the  defendants'  trade 
mark  bears  such  a  resemblance  to  that  of  the  plaintifis,  as  to  bo 
calculated  to  deceive  incautious  purchasers. 

If  we  compare  the  statements  of  the  two  trade  marks,  there  is 
no  statement  in  the  one  which  can  be  considered  as  identical  with 
or  indeed  as  resembling  the  other,  except  this,  that  both  profess  to 
sell  leather  cloth,  a  profession  which  both  have  a  right  to  make. 

The  defendants  describe  their  article  as  ^^  leather  cloth  man* 

[402] 


LEATHEB  CLOTH  CO.  V,  AMEBICAK  LEATHEB  CLOTH  CO.  *  689 

ufactured  by  their '  manager,  late  with  J.  B.  *  &  C.  P.  *  540 
Crockett  &  Co./'  clearly  showing  that  they  do  not  pretend 
that  their  cloth  is  manufactured  by  that  firm,  or  by  any  persons 
who  have  succeeded  In  business  to  that  firm.  The  plaintifis  on 
the  other  hand  describe  their  article  as  ^^  Crocketts  <fc  Co.'s  tanned 
leather  cloth,  patented  Jan.  24th,  1856,  J.  B.  &  C.  P.  Crockett, 
manufacturers." 

Neither  in  the  description  of  the  article  to  be  sold,  nor  of  the 
makers,  is  there  any  thing  to  be  found  which  could  induce  any 
person  of  common  sense  to  suppose  that  in  buying  the  defendants' 
goods  he  was  buying  what  had  been  manufactured  by  the  plain- 
tiff. 

But  it  is  said  that.in  the  form  of  the  stamp,  the  adoption  of  the 
American  eagle  as  an  emblem,  and  the  collocation  of  the  words 
J.  B.  &  C.  P.  Crockett  &  Co.,  there  is  an  obvious  imitation  of  the 
plaintiffs'  mark,  likely  to  lead  to  a  mistake  of  the  defendants' 
goods  for  the  goods  of  the  plaintiflEs. 

On  comparing  the  two  stamps,  there  does  not  appear  to  me  to 
be  any  such  general  resemblance  as  is  relied  on,  nor  do  I  think 
that  there  was  in  truth  any  intention  to  produce  such  result, 
though  the  intention  is  immaterial  if  the  result  be  produced. 

I  think  that  the  object  of  the  defendants  was  of  another  kind ; 
that  their  object  was  not  to  represent  their  company  as  the  plain- 
tiffs' company,  or  their  goods  as  the  plaintiffs'  goods,  or  to  produce 
any  confusion  between  the  two,  but  to  represent  themseWes  as  a 
rival  company  manufacturing  and  selling  the  same  article  with 
the  plaintiffs,  viz.  the  leather  cloth  invented  or  supposed  to  have 
been  invented  by  Crocketts  in  America,  and  which  they  desire  to 
recommend  to  customers,  by  holding  out  that  it  is  manufac- 
tured not  by  Crocketts,  but  by  persons  who,  *  having  been  *  541 
in  the  employment  of  Crocketts,  may  be  supposed  to  have 
acquired  complete  knowledge  of  their  process. 

Now,  these  representations  are  no  infringement  of  the  plaintiffs' 
rights.  And  the  purpose  which  I  have  supposed  accounts  for  the 
similarity,  as  far  as  there  can  be  said  to  be  any  similarity,  between 
the  trade  marks  of  the  two  companies. 

The  defendants  wish  to  represent  that  their  business  consists  in 
manufacturing  and  selling  not  merely  leather  cloth,  but  the  par- 
ticular leather  cloth  invented  in  America  by  Crocketts,  and  they 
therefore  take  tlie  name  of  the  American  Leather  Cloth  Company. 
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For  the  same  reason  they  adopt  the  American  eagle  as  a  badge ; 
but  its  figure  has  not  the  smallest  resemblance  to  the  same  emblem 
on  the  plaintifis'  representation.  For  die  same  reason  they  refer, 
in  prominent  characters,  to  J.  S.  &  0.  P.  Qrockett  &  Co.,  for  the 
purpose  of  showing  that  they  manufacture  the  same  article  which 
Crockett  manufactured,  and  have  the  means  of  using  the  same 
processes  which  Crocketts  used,  by  the  employment  of  a  person 
who  has  been  in  the  service  of  those  gentlemen. 

If  this  statement  be  true,  the  defendants  are  justified  in  making 
it ;  but  if  it  be  untrue,  however  reprehensible  the  statement  may 
be,  it  does  not  constitute  a  colourable  imitation  of  the  jdaiatifis' 
trade  mark,  or  amount  to  an  infringement  of  their  rights. 
.  I  think,  therefore,  that  the  plaintiffs  have  failed  in  proving  the 
fsMst  which  forms  the  foundation  of  their  case,  and  in  establbhing 
any  ground  for  the  interference  of  the  Court ;  and  that  for  this 
reason,  if  for  no  other,  the  appeal  must  be  dismissed. 

But  it  may  be  proper  to  make  some  observation  on  the  second 
point,  which  is  one  of  great  importance. 
*542  ^Nobody  doubts  that  a  trader  may  be  guilty  of  such 
misrepresentations  with  respect  to  his  goods,  as  to  amount 
to  a  fraud  upon  the  public,  and  to  disentitle  him  on  that  ground, 
as  against  a  rival  trader,  to  the  relief  in  a  Court  of  equity  which 
he  might  otherwise  claim.  What  would  constitute  a  misrepreseit- 
tation  of  this  description,  may  in  particular  cases  be  a  reasonable 
subject  of  doubt,  and  it  was  in  the  present  case  the  ground  of  the 
difference  between  the  two  judgments  under  consideration. 

The  general  rule  seems  to  be  that  the  misstatement  of  any 
material  fact  calculated  to  deceive  the  public,  will  be  sufficient  for 
the  purpose.  This  was  the  foundation  of  the  judgment  in  Perry 
T.  Truefitty  and  in  the  case  of  Howqua's  mixture,  and  several 
other  cases,  as  well  as  of  the  Lord  Chancellor's  judgment  in  the 
case  before  us. 

It  was  said  that  if  this  principle  be  pressed  to  its  full  extent,  it 
will  prevent  the  use  of  the  name  of  a  firm  by  any  b)it  the  original 
partners,  and  will  of  course  prevent,  on  a  transfer  of  the  business, 
the  right  to  use  the  name  by  any  other  persons. 

But  the  answer  to  this  is,  that  by  the  usage  of  trade,  the  name 
of  a  firm  is  understood  not  to  be  confined  to  those  who  first 
adopted  it,  but  to  extend  to  and  include  persons  who  have  after- 
wards been  introduced  as  partners,  or  persons  to  whom  the  origi] 
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partners  have  transferred  their  business.  The  name  of  the  firm 
ootttinues  to  be  used  in  many  cases  long  after  all  the  original 
traders  have  died,  or  ceased  to  have  any  interest  in  the  conoern, 
as  in  the  great  banking  houses  of  Child  and  of  Coutts,  and  manj 
other  mer(^antile  houses. 

If  a  manufacturing  house  uses  the  name  of  a  firm,  and  stamps 
the  name  of  its  firm  upon  its  goods,  though  the  name  of 
the  firm  no  longer  represents  the  same  persons  *  as  at  first,    *  648 
it  is  no  fraud  upon  the  public,  for  the  reasons  I  have  already 
aUuded  to. 

For  the  same  reason,  the  use  of  the  old  trade  mark  of  the  firm 
by  the  new  partners,  or  their  successors  (if  the  term  **  trade  mark*' 
be  understood  in  what  I  have  already  said  is  its  proper  sense),  is 
no  fraud  upon  the  public ;  it  is  only  a  statement  that  tlie  goods 
are  the  goods  of  the  firm  whose  trade  mark  they  bear. 

Bat  trade  marks,  or  what  are  called  such,  may  go  much  further 
than  this,  and  contain,  as  those  in  the  present  case  do,  statements 
materially  afiecting  the  value  of  the  goods  to  which  they  are 
afiixed.  In  such  case  they  must  be  judged  of  like  statements 
made  in  separate  labels  or  advertisements.  The  question  will  be, 
are  such  statements  true  ?  And  if  not,  are  they  misstatements  of 
material  facts,  and  calculated  to  impose  upon  the  public. 

If  a  trade  mark  represents  an  article  as  protected  by  a  patent, 
when  in  fact  it  is  not  so  protected,  it  seems  to  me  that  such  a 
statement  prtTTitf/a^V  amounts  to  a  misrepresentation  of  an  impor- 
tant fact,  which  would  disentitle  the  owner  of  the  trade  mark  to 
relief  Jn  a  Court  of  equity  against  any  one  who  pirated  it. 

In  Flavel  v.  Harrison^  Vice-Chancellor  Wood  intimated  his 
opinion  that  this  would  be  so  when  there  never  had  been  any 
patent  at  all :  but  in  the  subsequent  case  of  Uddsten  v.  Vtck^^  he 
seems  to  doubt  whether  the  rule  would  be  the  same  if  there 
had  originally  been  a  patent,  and  the  statement  in  the  trade  mark, 
being  true  when  first  introduced,  had  been  continued  after  it  had 
ceased  to  be  true.    I  confess  that  I  should  have  great  difiiculty  in 
assenting  to  that  distinction.    If  the  word  ^'  patent  *'  be 
not  so  used  as  to  indicate  the  existing  *  protection  of  a  pat-    *  544 
ent,  but  merely  as  part  of  the  designation  of  an  article 
known  in  the  market  by  that  term  (and  this  I  collect  to  have  been  * 
the  main  ground  of  his  Honour's  decision),  then  I  quite  agree  in 

»  10  Hare,  467.  «  11  Hare,  7S. 

[406] 


/ 


*544  CASES  IN  THE  HOUSE  OF  LORDS. 

his  view.  In  such  case  nobody  is  meant  to  be  deceired,  or  is  de- 
ceived ;  a  patent  may  have  expired,  and  be  known  to  have  expired 
fifty  years  ago,  and  yet  the  name  of  ^^  patent "  may  have  become 
attached  to  the  article,  and  be  used  in  the  trade  as  designating  it ; 
but  if  the  trade  mark  represents  the  article  as  protected  by  pat- 
ent, when  in  fact  it  is  not  so  protected,  I  cannot  think  that  it  can 
make  any  difference  whether  the  protection  never  existed  or  has 
ceased  to  exist. 

If  in  this  case  the  true  effect  of  the  plaintifis'  trade  mark  or 
label  is  to  represent  that  the  article  stamped  with  it  is  protected 
by  a  pateAt,  whether  it  is  understood  to  mean  only  tanned  leather 
cloth  or  leather  cloth  of  any  other  description,  then  I  think  it  is  a 
misrepresentation  of  a  material  fact,  calculated  to  mislead  the 
public,  and  sufficient  to  debar  the  plaintiffs  from  relief  against 
piracy  in  a  Court  of  equity ;  and  I  agree  with  the  Lord  Obancellor, 
in  thinking  that  this  is  the  true  meaning  of  the  statement. 

With  respect  to  the  use  of  the  words  "  J.  R.  A  C.  P.  Crockett, 
manufacturers,"  the  question  is  involved  in  more  difficulty. 
Though  a  man  may  assign  his  business  and  the  use  of  his  firm, 
and  of  his  trade  mark  as  belonging  to  it,  that  proceeds,  in  my 
opinion,  upon  the  ground  which  I  have  stated,  that  the  use  of  tlie 
name  of  the  firm  is  not  understood  in  trade  to  signify  that  certain 
individuals,  and  no  others,  are  engaged  in  the  concern.  Though 
a  man  may  have  a  property  in  a  trade  mark,  in  the  sense  of  hav- 
ing a  right  to*exchide  any  other  trader  from  the  use  of  it 
*  545  in  selling  the  same  description  of  goods,  it  does  *  not  follow 
that  he  can  in  all  cases  give  another  person  a  right  to  use 
it,  or  to  use  his  name.  If  an  artist  or  an  artisan  has  acquired  by 
his  personal  skill  and  ability  a  reputation  which  gives  to  his  works 
in  the  market  a  higher  value  than  those  of  other  artists  or  artisans, 
he  cannot  give  any  other  persons  the  right  to  affix  his  name  or 
mark  to  their  goods,  because  he  cannot  give  to  them  the  right  to 
practise  a  fraud  upon  the  public. 

The  reference  to  the  Crocketts,  in  the  words  to  which  I  have 
adverted,  is  obviously  not  used  as  representing  the  name  of  the 
plaintiffs'  firm,  for  that  is  stated  in  the  circle  of  the  trade  mark. 
Can  it  be  understood  as  meaning  only  that  the  plaintiffs  have  suc- 
ceeded to,  and  are  entitled  to  use,  the  name  of  that  firm  ?  I 
think  that  it  cannot,  and  that  it  must  be  understood  to  meau  that 
those  individuals  personally  are  concerned  in  the  manufacture  ot 
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the  goods  SO  stamped.  This  is  a  circumstance,  calculated,  if  true, 
to  give  an  increased  value  to  the  goods,  and  being  untrue,  it 
seems  to  me  to  amount  to  an  imposition  upon  the  public. 

On  the  whole  I  agree  with  my  noble  friend  in  thinking  that  the 
appeal  must  be  dismissed,  with  costs. 

The  Lord  Chancellor  (Lord  Westburt).  —  My  Lords,  al- 
though I  might  be  well  satisfied,  and  perhaps  it  might  be  the 
better  course,  to  leave  the  decision  of  this  appeal  upon  the  opin- 
ions of  my  two  noble  and  learned  friends,  and  the  judgment 
which  I  gave  in  the  Court  below,  yet  I  feel  it  to  be  my  bounden 
duty  to  say  that,  having  attended  with  great  care  to  the  argu- 
ments of  the  appellants'  counsel,  distinguished  as  they  were  by 
great  learning  and  ability,  and  having  also  carefully  attended  to 
the  judgments  which  have  been  delivered  by  my  noble  and 
learned  friends,  the  eflTect  upon  my  mind  *  has  been  this,  *  546 
that  I  am  satisfied  that  I  assigned  for  my  decision  in  the 
Court  below,  a  ground  narrower  than  I  might  have  taken  as  the 
basis  of  that  judgment.  There  were  circumstances  which  induced 
me  to  think  that  it  was  necessary  to  consider  the  case  from  the 
particular  point  of  view  whiish  I  adopted  :  and  having  found  that 
that  ground  was  sufficient  for  the  judgment  which  I  gave,  I  did 
not  enter  into  the  consideration  of  the  wider  view  of  the  subject 
which  has  been  so  forcibly  urged  by  my  noble  and  learned  friends. 
But,  in  truth,  my  Lords,  not  only  do  I  concur  with  them,  but  I 
am  satisfied  that  I  ought  to  have  regarded  this  affix  to  the  plain- 
tiffs' goods,  which  is  here  denominated  a  trade  mark,  as  something 
which,  according  to  the  anterior  usage  and  application  of  the 
words  ^^  trade  mark,"  by  no  means  resembles  or  comes  within  the 
description  of  any  thing  that  has  hitherto  been  properly  designated 
by  that  name. 

My  Lords,  what  is  here  called  by  the  appellants  a  trade  mark, 
is,  in  reality,  an  advertisement  of  the  character  and  quality  of 
their  goods.  And,  dropping  for  a  moment  all  reference  to  the  in- 
correct and  untrue  statements  contained  in  that  advertisement,  I 
will  take  only  what  is  called  the  ^^  trade  mark  "  of  the  plaintififs, 
and  the  rival  or  antagonistic  trade  mark  of  the  defendants,  and 
compare  them  together,  taking  them  as  if  they  were  simply  what 
in  reality  they  are,  two  advertisements,  each  affixed  by  way  of 
label  to  the  articles  manufactured  by  the  parties  respectively. 
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Now,  comparing  tbem  merely  at  adTertiBeineDts,  and  taking  them 
in  that  character  alone,  we  shall  at  onee  find  that  there  are  yari- 
ous  statements  cmtained  in  the  advertisement  of  the  appellants, 
which  are  not  to  be  found  in  any  form,  direct  or  indirect,  in  the 
advertisement  of  the  respondents. 

My  Lords,  this  advertisement  is  the  sole  foundation  of 

*  547    *  the  plaintifis'  case,  and  their  allegations  must  be  reduced 

in  sul^tance  to  this ;  that  having  advertised  and  described 
their  goods  in  a  particular  manner,  the  defendants  have  borrowed 
their  advertisements,  and  described  their  goods  in  substantially  the 
same  manner:  let  us  see  then  whether  tlutt  is  at  all  correct.  In 
the  first  place,  the  plaintifis  in  their  advertisements  describe  thw 
manufacture  as  ^^  Crockett  k  Go.'s  leather  cloth  "  ;  the  sole  de- 
Bominaticm  applied  by  the  advertisement  of  tlie  defendants  is, 
^^  leather  cloth  ^'  (which  was  perfectly  well  known,  independently 
of  ^^  Crockett  &  Oo.'s  "  doth).  Further,  the  plaintiffi  state,  not 
only  that  they  sell  and  make  Crockett  &  Co.'s  leather  doth,  but 
that  it  is  ^^  tanned  leather  cloth  '^ ;  an  allegation  to  which  tiiero  is 
nothing  whatever  similar  or  corresponding  in  the  advertisement  of 
the  defendants.  Further,  the  appellants  represent  that  tiieir 
article  is  the  manufacture  of  J.  R.  &  G.  F.  Crockett,  for  they  are 
described  as  the  manufacturers.  Not  only  is  there  nothing  corre* 
spondent  to  that  in  the  advertisement  of  the  defendants,  but  what  the 
defendants  assert  is  simply,  not  that  it  is  manufactured  by  Crockett 
&  Co.,  but  that  it  is  manufactured  by  their  manager,  who  was 
formerly  in  the  employ  of  J.  R.  &  C.  P.  Crockett  &  Co.  If,  there- 
fore, these  are  regarded  as  being,  what  in  reality  they  are,  repre- 
sentations of  two  diOferent  articles,  it  is  impossible  to  say  that  the 
representation  which  is  contained  in  the  advertisement  of  the 
one  contains  either  identically  or  substantially,  the  representSr 
tions  which  are  contained  in  the  advertisement  of  the  other.  And 
if  you  drop  the  statements  in  words,  and  take  only  the  symbols 
employed  in  the  one  case  and  in  the  other,  it  will  be  found  that 

they  differ  entirely  in  their  character  and  effect  in  the  two 

*  548   cases ;  in  the  one  *  case  it  will  be  seen  that  you  have  the 

eagle  with  his  wings  fully  extended ;  in  the  otiier  case  you 
have  that  which  is  called,  I  believe,  in  America,  the  ^'  screaming 
eagle,"  armed  with  his  talons,  and  perfectly  different  in  character 
and  shape  from  the  other.    There  is  also  another,  which  seems  to 
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be  intended  to  be  a  representation  of  a  sparrow  hawk,  which  again 
is  Tery  different  from  the  others. 

I  have  added  these  few  obserirations  for  the  purpose  of  showing, 
not  only  that  the  ground  which  I  took  in  the  Court  below  was  a 
ground  sufficient  for  my  decision,  but  also  that  the  grounds  which 
have  been  now  superadded  by  my  noble  and  learned  friends,  and 
which  I  regret  that  I  did  not  more  fully  consider  and  adopt  as  the 
basis  of  my  former  judgment,  would  warrant  the  same  conclusion ; 
and  would,  perhaps,  have  tended  still  more  in  favour  of  the  de- 
fendants. 

I  concur  entirely  in  the  motion  tliat  has  been  made,  that  this 
appeal  be  dismissed  with  costs. 

Decree  and  order  appealed  fromj  affirmed;  and  appeal  diemiseed 

with  C09t9. 

Lords'  Journals,  12th  May,  1865. 
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B.  0.  Aldworth,  Appellant. 
William  Allen,  Mespondent. 

Irish  Tenantry  Act.    19  ^  20  Q-eo.  8,  c.  80.    Renewable  Leases. 

Delay.    Septennial  Fines. 

Septennial  fines  only  become  payable  under  the  19  &  20  Geo.  8,  e.  30  (The  Irish 
Tenantry  Act)  where  the  nonpayment  of  a  fine  on  the  dropping  of  a  life  in  a 
renewable  lease  is  the  fault  of  the  tenant  The  right  to  such  septennial  fines  is 
given  by  the  Act  as  a  consequence  of  the  tenant's  neglect. 

Where  such  renewal  fine,  and  the  rent,  &c.  have  been  properly  calculated,  and 
the  calculation  transmitted  to  the  landlord  or  his  agent,  and  admitted  to  be 
correct,  and  an  offer  to  pay  the  amount  has  been  nede,  accompanied  by  a  de- 
mand for  a  renewal,  and  the  grant  of  the  renewal  h^s  been  postponed  for  the 
landlord's  conyenience,  he  cannot  aflerwards  by  imposing  conditions  and  re- 
quiring proof  of  the  tenant's  title,  open  up  the  whole  matter,  and  make  the 
delay,  which  thenceforward  occurs,  the  ground  for  demanding  septennial  fines, 
and  rely  on  th^  refusal  to  pay  them  as  a  cause  of  forfeiture. 
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A.  gnnted  a  leaae  for  three  Uvec  renewable  for  ever.  In  1844  two  of  the  liiee 
having  dropped,  the  tenant  lent  in  a  demand  for  renewal,  ti^ther  with  the 
CftlcuUdoD  of  rent,  finei  on  the  dropped  lives,  &c.,  and  an  ofier  to  paj  what 
was  dae.  The  account  waa  acknowledged  to  be  correct,  but  the  renewal  wie 
pat  off  on  account  of  the  landlord's  absence  from  Ireland.  In  1845  and  1846. 
a  correepondence  occnrred  between  the  agenta,  and  on  the  part  of  the  landlord 
the  tenant  wai  reqnired,  bj  a  given  day,  to  prove  strictly  hii  title  to  renewal, 
and  aim  to  pa^  all  the  renewal  and  septennial  finee,  calcolated  np  to  that  time. 
^leee  last  were  demanded,  under  the  statute,  as  a  consequence  of  the  noopay-  ■ 
ment  of  the  ordinarj  renewal  finea  when  originall]'  demanded.  These  condi- 
tions were  not  complied  with,  and  some  jean  afterwards  a  bili  was  filed  to 
compel  a  renewal :  — | 

H^  that  the  tenant  was  entitled  to  a  de«ree  lor  renewal  withoat  paying  Otp 
•tatntory  septennial  fine*. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Chancery 
in  Ireland,  directing  the  respondent  to  renew  to  the  appellant  a 

lease  of  certain  lands  in  the  county  of  Cork. 

*  550       *  In  1722  Richard  Aldworth  demised  to  James  Hudson, 

his  heirs  and  assigns,  one  hundred  and  forty  acres  of  the 

lands  of  Liscongill,  in  the  barony  of  Duhallon,  in  the  county  of 

Cork,  for  tliree  lives,  at  the  yearly  rent  of  ZQl.,  and  of  sixpence  in 

the  pound  as  receiver's  fees.    The  lease  conttuned  a  covenant  for 

perpetual  renewal  on  payment  of  9Z.  as  a  renewal  due  on  the  fall 

of  each  life.     In  1818  this  lease  was  renewed,  and  the  lives  then 

inserted  were   those  of  William   Tivey,  John   Bass,  and   James 

Hudson  Mallet.     On  the  24th  February,  1841,  William  Allen,  the 

grandfather  of  the  respondent,  who  it  was  alleged  had  up  to  that 

time  been  occupying  tenant  of  these  lauds,  obtained  from  the 

descendant  of  the  original  lessee,  a  conveyance  of  the  lease  to 

himself,  his  heirs  and  assigns.    At  that  time  William  Tivey  and 

John  Bass  were  both  dead  ;  Tivey  having  died  in  1822,  and  Bass 

in  1887.    The  renewal  fines  on  their  lives  were  therefore  due. 

On  the  marriage  of  William  Allen's  son  in  1842,  a  settlement  was 

executed,  whereby  William  Allen  was  made  equitable  tenant  for 

life  of  the  lands  held  under  the  lease,  with  remainder  to  the  son 

with  remainder  in  tail  to  the  eldest  son  of  the  marriage. 

^44  Richard  Oliver  Aldworth  (the  appellant)  was  entitled 

ent  reserved  on  the  lease,  and  was  the  person  having  power 

t  the  renewal.    In  that  year  the  renewal  was  applied  for  by 

stable,  acting  as  the  attorney  for  Mr.  Allen.     The  applica- 

s  made  to  Mr.  X.  Johnson,  the  attorney  for  ,Mr.  Aldworth, 
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who  was  himself  at  that  time  absent  in  Germany.  No  answer 
having  been  given  to  thj^s  application,  Mr.  Bastable  wrote  the  fol- 
lowing letter,  dated  April  10,  1844,  to  Mr.  Johnson:  ^^I  have 
been  expecting  to  get  the  draft  renewal  settled ;  Mr.  Smith ''  (who 
was  Mr.  Aldworth's  land  agent)  ^^  told  me  he  wrote  to  you 
to  settle  *  the  draft  renewal ;  the  moment  you  send  it  to  *  551 
me,  it  shall  be  engrossed  and  tendered  for  execution.  The 
renewal  fines  are  ready  to  be  paid." 

On  the  20th  April  Mr.  Johnson  answered  thus:  ^^ I  am  re- 
quested by  Mr.  Aldworth  to  say  to  you,  that  on  his  return  to  this 
country  from  Germany  next  year,  he  will  execute  the  renewal  of 
the  lease  of  Liscongill,  provided  that  you,  on  or  before  the  1st  of 
June  next,  satisfy  me,  as  his  agent,  that  you  are  legally  entitled  to 
the  same,  by  the  production  of  such  certified  or  compared  docu- 
ments as  may  be  necessary,  or  the  originals  thereof ;  and  he  has 
further  directed  me  to  say  that  he  will  not  hold  you  accountable 
for  the  payment  of  any  further  septennial  or  other  fines  than  those 
now  due  up  to  and  for  the  present  period,  the  amount  of  which 
appears  to  be  ascertained  by  an  account  this  day  given  to  me  of 
the  same." 

It  was  stated  in  evidence,  and  did  not  appear  to  be  contradicted 
that,  with  the  draft  renewal,  Bastable  had  sent  to  Johnson  copies 
of  the  deeds,  the  date  of  each  of  the  two  deaths,  and  the  calcula- 
tion of  the  fines' then  payable,  and  the  accuracy  of  the  calculation 
was  not  disputed.  Before  August,  1844,  Johnson  sent  these  copies 
to  Smith,  to  enable  him  to  compare  them  with  the  originals.  The 
originals  in  Bastable's  possession  were  intrusted  by  him  to  O'Con- 
nell,  his  clerk,  to  enable  Smith  to  compare  them  with  the  copies, 
but  Smith  would  not  make  the  comparison  with  the  clerk. 

Nothing  more  appeared  to  have  been  done  till  the  26th  January, 
1845,  when  Mr.  Bastable  wrote  to  Mr.  Smith  the  following  note : 
^^  I  am  informed  Mr.  Aldworth  is  now  in  the  country ;  Mr.  Allen 
is  anxious  to  have  the  renewal  of  Liscongill  perfected  without  any 
further  delay ;  he  is  ready  to  pay  all  the  renewal  fines  and 
interest.  I  liope  *  you  will  appoint  an  early  day  to  have  *  552 
the  renewals  perfected."  On  the  same  day  he  sent  a  letter 
to  Johnson  in  those  terms :  ^^  Mr.  Aldworth  is  now  in  the  country, 
and  I  am  informed  only  intends  remaining  a  short  time ;  be  so 
good  as  to  send  me  the  draft  renewal  of  the  lease  of  Liscongill 
approved  of,  ,that  I  may  have  it  engrossed  and  tendered  for  execu« 
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tioo.    Mr.  Allen  is  applTing  to  me  eyeiy  day  to  get  tbe  renewal 
perfected.    I  am  anxious  to  get  Mr.  All^i  off  my  hands." 

No  answer  being  sent  to  either  of  these  letters,  Mr.  Bastable,  on 
the  1st  Angast,  1845,  went  to  Mr.  Aldworth's  house,  and  tendered 
to  him  the  amount  <^  the  renewal  fines,  &o.  as  calculated  in  April, 
1844,  and  then  admitted  by  Johnson  to  be  correct.  Aldworth 
refused  to  accept  them,  and  referred  Bastable  to  Johnson.  On  the 
13th  September,  1845,  Bastable  applied,  in  like  manner,  to  John- 
eon,  but  Johnson  (who  had  in  the  mean  time  been  appointed 
clerk  of  the  peace  for  the  county,  and  had  thereon  given  up  prao- 
tice  as  an  attorney)  said  he  could  not  act  in  the  business,  and 
referred  Bastable  to  Smith.  On  the  15th  September,  Bastable 
forwarded  to  Smith  a  formal  statement  of  wliat  he  had  done,  and, 
as  agent  for  Mr.  Allen,  called  on  Smith  as  agent  for  Aldworth,  to 
do  what  was  necessary  for  the  completion  of  the  renewal.  On  the 
22d  September,  Smith  acknowledged  the  receipt  of  this  notice, 
promising  to  acquaint  Aldworth  with  it.  On  the  30th  October, 
18*15,  Smith  again  wrote  to  Bastable,  referring  him,  by  Aldworili'i 
orders  to  Mr  Disney,  of  Dublin,  as  Aldworth's  law  agent.  On  the 
26th  November,  by  appointment,  Bastable  attended  at  Disney's 
office,  and  the  deeds  and  copies  were  produced  and  compared. 
On  the  8th  December,  1845,  Disney  being  satisfied  as  to  Allen's 
title,  addressed  a  letter  to  Bastable  requiring  that  new  lives 

should  be  nominated,  and  septennial  fines  and  interest 
*553    *  should  be  paid  up  to  Uiat  day.    On  the  24th  Jannaiy, 

1846,  Bastable  (having  previously  furnished  two  new 
names)  wrote  a  letter  to  Disney,  in  which  he  said,  ^^  In  the  abseneo 
of  Mr.  Aldworth,  Mr.  Allen  is  ready  to  pay  any  renewal  fines,  Ac. 
that  are  fairly  due,  and  if  obliged  to  pay  more  than  was  agreed  on 
by  Mr.  Aldworth  and  Mr.  Johnson  to  be  received,  he  is  sure  Mr. 
Aldworth,  on  his  return,  will  refund  to  him  any  overplus  he  may 
now  pay."  On  the  26th  January,  1846,  Mr.  Disney  wrote  to  Mr. 
Bastable  the  following  letter :  ^^  I  must  require  strict  legal  evidence 
of  the  date  of  the  death  of  the  cestui  que  vie%^  in  whose  place  you 
seek  renewals,  and  also  that  all  rent,  renewal  and  septennial  Biies, 
and  interest,  be  forthwith  calculated  and  paid  to  Mr.  Aldworth's 
agent."  On  26th  February,  1846,  Bastable  wrote  to  Disney  a 
notice,  in  which  (after  reciting  Disney's  demands)  ho  said  he  had 
already  sent  the  proper  declarations  as  to  the  deaths  of  Tivey  and 
Bass ;  that  with  regard  to  the  renewal  and  septennial  fines,  tbej 
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had  all  been  calculated  and  particulars  presented  to  Mr.  Aldworth's 
former  law  agent,  and  agreed  to  by  him  in  his  letter  of  20th  April, 
1844,  of  which  Disney  had  a  copy.  Bastable  declared  that  on 
Aldworth's  return  to  Ireland  in  1845,  he  had  been  tendered  the 
renewal  and  septennial  fines,  and  interest,  agreed  to  by  his  former 
law  agent,  as  could  be  proved  ;  and  he  therefore  called  on  Disney 
to  return  him  the  draft  renewal,  then  in  Disney's  hands,  approved, 
that  it  might  be  completed ;  and  if  he  omitted  to  do  so  within  a 
reasonable  time,  he  was  to  take  notice  that  proceedings  would  be 
taken  to  compel  the  renewal. 

ThiB  closed  the  correspondence  between  the  parties.  Mr.  W. 
Allen  died  in  1854,  and  his  son  died  in  January,  1861.  On  the 
15th  February,  1861,  one  of  the  trustees  of  the  respondent 
(he  being  a  minor),  served  a  notice  on  *  the  appellant,  de-  *  554 
manding  a  renewal,  and  tendered  the  fines  then  due.  The 
demand  was  refused,  because,  as  it  was  alleged,  the  right  to  re- 
newal had  been  forfeited  on  the  ground  of  delay,  after  demand 
made,  in  the  payment  of  the  renewal  and  septennial  fines  and 
interest.  The  demand  relied  on  was  that  made  by  Disney  in  1846. 
On  the  80th  May,  1861,  a  cause  petition  was  filed  in  the  Court  of 
Chancery  on  behalf  of  Wm.  Allen  (the  now  respondent)  claiming 
a  renewal  of  the  lease  of  1722.  Affidavits  were  filed  in  support 
of  and  in  answer  to  this  petition  ;  and  on  the  6th  February,  1862, 
the  Lord  Chancellor  made  an  order  declaring  the  petitioner  en- 
titled to  a  renewal  of  the  lease  on  payment  by  him  of  rent  renewal 
and  septennial  fines  and  interest  thereon,  as  calculated  and  re- 
turned to  Johnson  in  April,  1844,  and  interest  thereon  from  April, 
1844,  till  paid ;  also,  the  several  fines,  septennial  fines  and  interest 
that  became  due  since  April,  1844 ;  and  it  was  ordered  that  the 
heirs  nominated  in  1846  should  be  inserted,  and  the  fines  in 
respect  of  the  death  of  one  of  them  since  that  time  should  be 
paid  ;  the  master  to  settle  the  amount  in  case  of  difference  between 
the  parties ;  and  the  petitioner  was  to  pay  to  Aid  worth  his  costs,  in- 
curred up  to  and  including  the  hearing,  Ac,  with  liberty  to  apply.^ 

This  was  the  order  appealed  against. 


Sir  H.  Cairns  and  Mr,  Warren  (of  the  Irish  bar)  for  the  appel- 
lant. —  There  is  no  doubt  that  in  the  Irish  Tenantry  Act,  19  &  20 
fico.  3,  c.  30,  there  is  something  permitted  to  the  tenant  which 

^  13  Irish  Ch.  N.  S.  190. 
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much  resembles  an  equitable  right  of  redemption.    But 

*  665    that  may  be  forfeited  by  the  acts  of  *  the  party 'who  could 

otherwise  claim  the  benefit  of  it.  It  has  been  forfeited 
here.  Fines  are  due,  a  formal  demand  of  them  has  been  made, 
and  payment  of  them,  though  not  in  terms  refused,  has  been  un- 
reasonably delayed.  It  may  be  admitted  that  a  tender  had  at  one 
time  been  made ;  but  at  that  time  it  was  doubtful  whether  the 
respondent  had  any  title  to  ask  for  a  renewal ;  and,  on  the  ques- 
tion X>{  title,  the  landlord  had  a  clear  right  to  be  satisfied  before 
he  was  bound  to  grant  a  renewal.  Under  such  circumstances  the 
tender  was  of  no  importance.  As  to  the  title,  the  evidence  showed 
that  the  claimant  had  not  given  satisfactory  proof  so  late  as  the 
last  letter  of  Disney,  which  was  in. January,  1846.  The  Lord 
Chancellor  himself  had  admitted  that  the  conditions  of  the  de- 
mand for  proof  of  title  were  not  complied  with ;  but  he  went  on 
to  say  that  there  was  no  right  to  impose  those  conditions  especially 
as  to  satisfying  the  proof  of  title  before  a  particular  day.  Yet  it 
is  clear  that,  when  asked  to  grant  a  renewal,  the  landlord  had  a 
right  to  be  satisfied  that  the  person  making  the  demand  had  a  title 
to  make  it ;  and,  if  so,  then  the  naming  of  a  particular  and  dis- 
tant day  was  perfectly  permissible ;  and  was,  in  truth,  an  act  in 
ease  of  the  tenant. 

The  authorities  on  this  question  are  all  collected  in  Lyne.^  The 
subject  was  discussed  in  Jackson  v.  Saunders  and  Mouninarris  y. 
White^  by  Lord  Eldon  and  Lord  Redesdale.  There,  as  here, 
repeated  demands  for  payment  of  the  fines  had  been  made  and 
neglected,  and  the  claim  for  renewal  was  refused ;  and  it  was  said 
that  the  last  demand,  not  being  complied  with,  referred  back 
to  the  original  demand,  and  constituted  the  neglect  and  delay 
against  which  the  Act  meant   to    provide.    In  a  later 

*  566    *  case,  Butler  v.  PortarlingUm^  in  the  Court  of  Chancery 

in  Ireland,  Lord  Chancellor  Sugden  stated  his  opinion  that 
the  tenant  was  bound  to  pay  under  the  Tenantry  Act,  and  that 
the  demand  need  not  be  of  a  minatory  character.  In  Galbraith  y. 
Cooper j^  it  was  held  that  the  mortgagor  in  possession  (the  landlord 
not  being  informed  of  the  fact  of  the  mortgage),  though  he  had 
parted  with  all  legal  interest  in  the  lease,  was  a  person  on  whom 
the  demand  for  the  fines  could  be  effectually  made.    And  OuUen 

^  <<  Leases  for  life  renewable  for  ever.**    App.       '  1  Dmiy  &  War.  20. 
*  2  Dow,  487,  459.  «  8  H.  L.  Gas.  S16. 
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T.  Leonard^  declares  that  the  first  duty  of  the  tenant  is  to  pay  the 
fines ;  and  that  the  moment  a  demand  is  properly  made,  the  time 
for  complying  with  it  begins  to  run  ;  and,  if  not  complied  with  in 
a  reasonable  time,  a  forfeiture  of  the  right  accrues. 

The  Tenantry  Act  introduced  no  new  law ;  it  was  a  mere  declar- 
atory Act,  but  it  defined,  as  far  as  practicable,  what  should  be 
laches  so  as  to  prerent  equitable  relief.  The  tenant  here  has  been 
guilty  of  laches,  and  he  is  not  excused  by  any  act  of  the  landlord 
or  his  agents.  The  letter  of  the  20th  April,  1844,  imposed  only 
those  terms  and  conditions  which  the  landlord  had  a  right  to  im- 
pose, and  the  neglect  to  comply  with  which  was  a  neglect  that  the 
Act  intended  to  prerent.  That  neglect  occasioned  a  forfeiture  of 
his  right  to  demand  a  renewal;  and,  at  all  events,  it  gave  the 
landlord  the  right  to  demand  septennial  fines.  It  is  not  enough  for 
the  tenant  to  say  that  he  disputed  the  title  to  demand  those  fines. 
In  Sunt  T.  SayerB^  a  bill  for  renewal  was  dismissed  on  account  of 
the  tenant  refusing  to  pay  more  than  the  renewal  fines.  That  was 
what  the  tenant  here  did  in  1846  ;  or,  if  he  asserts  that  his 
letter  then  written  was  a  tender  to  pay  *  what  was  due,  he  *  557 
is  bound  to  show  that  he  offered  to  pay  all  that  he  was 
bound  to  pay.  In  fact,  he  only  ofiered  to  pay  what  was  due  in  1844, 
though,  in  the  mean  time,  the  septennial  fines  had  become  due.  A 
tender  of  part  of  an  entire  sum  is  not  sufficient,  Dixon  t.  Clark,^ 

The  only  point  on  which  the  respondent  could  escape  from  the 
efiect  of  the  delay  was,  that  he  had  made  a  good  tender  in  1845. 
The  sufficiency  of  that  was  at  an  end.  As  to  reasonable  time,  he 
had  far  exceeded  that.  The  law  on  that  point  had  long  ago  been 
settled  by  the  case  of  Jackson  y.  Saundera.^  Here  the  delay  in 
payment  of  the  fines  within  a  reasonable  time  after  demand  made 
amounted  to  equitable  fraud,  Jeasop  y.  King^  and  is  quite  suffi- 
cient to  bar  the  tenant  from  all  relief  through  the  medium  of  a 
Court  of  equity. 

Mr.  RoU  and  Mr.  Dotvnes  Or^thj  for  the  respondent.  —  There 
never  was  any  real  doubt  as  to  the  respondent's  title ;  nor  had 
there  ever  been  any  difficulty  on  the  part  of  the  respondent  to 
comply  with  any  legal  demand  of  the  landlord.    All  the  difficul- 

^  6  Irish  £q.  184.  *  1  Sch.  &  L.  443. 

*  Lyne,  "^  On  Leasei,  &c.**    App.  kviiL  *  2  Ball  &  B.  SI,  92. 

'  5  C.  B.  865 ;  5  Dowl.  &  L.  155.  . 
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ties  here  arose  from  tbe  act  of  {he  landlord  or  his  agents.  The 
Court  will  look  into  the  circumstances  of  each  ease  to  know  what 
the  cause  of  the  delay  reallf  is ;  Trant  t.  Dwyer}  where,  as  here, 
there  was  another  matto*,  which  was  the  real  cause  of  difference 
between  the  parties,  independently  of  payment  of  fines,  or  of  title. 
This  House  held  that  the  nonpayment  of  the  fines  having  arisen 
from  disputes  on  some  collateral  matter,  such  nonpayment  did 
not  deprire  the  tenant  of  his  right  to  renewal.     Jadc9<m  ▼. 

*  668    Saunders  *  is  really  an  authority  for  the  respondent,  for  it 

not  only  shows  iliat  the  OomtI  may  exercise  a  discretion, 
but  points  out  what  circumstances  are  sufficient  to  guide  the 
Court  in  the  exercise  of  it.  Here  the  fines  were  calculated  in 
1844,  and  would  have  been  paid  at  that  time  but  for  the  act  of  the 
landlord  and  his  agents.  The  delay  in  the  payment  of  the  fines 
not  having  arisen  from  the  tenant,  but  from  the  conduct  of  the 
landlord,  no  added  septennial  fines  could  be  demanded  in  respect 
of  the  delay  ir  payment.  It  was  the  more  especially  so  here, 
since  in  one  of  the  letters  tbe  landlord  expressly  says  that  he 
shall  not  ask  for  any  septennial  fines  on  account  of  delay.  The 
offer  to  pay  had  at  that  time  been  made,  and  the  delay  was  his 
own,  and  for  his  own  convenience.  In  Jackson  v.  SaunderSy^  the 
Lord  Chancellor  declared  it  to  be  the  right  and  duty  of  the  Court 
to  take  such  ciroumstances  into  consideration  in  coming  to  a  de- 
cision on  a  claim  like  the  present.  And  IVant  r.  Dtoyer  shows 
that  where  an  express  demand  is  made,  and  there  is  a  readiness 
to  comply  with  it  a  further  demand  cannot  be  implied-  What 
was  said  there  is  true  here,  namely,  that  if  the  money  admitted 
to  be  due  had  been  offered  it  would  not  have  been  accepted.  The 
omission  to  offer  it  when  more  was  demanded  than  was  due,  does 
not  constitute  a  neglect  under  the  Act  so  as  to  deprive  the  tenant 
ol  his  right  to  relief.  Jessop  v.  Sing  ^  is  really  in  accordance 
with  the  claim  here  made  by  the  tenant,  for  it  shows  that  re- 
newal is  a  matter  of  right  were  there  has  been  no  delay,  or  no 
delay  amounting  to  an  equitable  fraud.    There  has  been  none  here. 

May  29. 

*  659       *  The  Lord  Chancellor  (Lord  Westburt).  —  The  Act 

of  Parliament  which  is  commonly  known  by  the  name  of 
the  Irish  Tenantry  Act,  was  a  measure  of  very  liberal  tendency, 

1  1  Dow  &  C.  125 ;  2  Bligb,  N.  S.  11.  *  2  Ball  &  B.  81. 

•  1  Sch.  &  L.  443,  459 ;  2  Dow,  487. 
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passed  by  Parliament  with  special  reference  to  the  circumstances 
of  tlie  tenure  of  land  in  Ireland.  In  that  country  a  great  part  of 
the  land  at  that  time  was,  and  still  is,  held  upon  long  leases, 
generally  for  a  period  of  three  lives,  and  sometimes  renewable  for 
oyer.  Accordingly  that  Act  introduced  this  principle,  that  the 
right  of  renewal  granted  by  those  leases  to  the  tenants,  and  fre- 
quently under  particular  terms  with  respect  to  time,  should  never 
be  deemed  to  be  lost  or  forfeited  by  the  simple  neglect  of  the 
tenant.  But  that  liberal  indulgence  was  subject  to  two  qualificar 
tions :  one,  that  the  conduct  of  the  tenant  should  never  amount 
to  that  which  might  be  deemed  fraud  (I  suppose  in  the  estimation 
of  a  Court  of  equity)  ;  and  the  other,  that  if  the  landlord  at  any 
time  discovered  a  default  of  renewal  and  demanded  a  fine,  and  the 
tenant  did  not  pay  the  fine  within  a  reasonable  time,  the  right  of 
renewal  should  be  lost  and  put  an  end  to. 

This  state  of  things  necessarily  led  to  another  rule,  which  has 
been  also  firmly  established,  and  it  is  this,  that  where,  as  in  many 
cases,  the  neglect  of  the  tenant  to  renew  might  extend  over  a  long 
period  of  time,  the  landlord's  right  to  fines  should  not  be  lost 
during  that  period,  but  that  the  landlord  should  become  entitled, 
at  the  expiration  of  every  seven  years,  to  that  fine  which  he  would 
have  received  if  the  renewal  had  beqn  granted  and  the  life  had 
dropped  at  the  expiration  of  each  such  septennial  period.  The 
septennial  fine  therefore  arises  as  a  consequence  of  the  neglect  of 
the  tenant,  and  if  there  be  no  neglect,  the  right  to  the  septennial 
fine  cannot  arise. 

With  these  few  observations,  I  shall  beg  leave  to  direct 
*  your  Lordships'  attention  to  tlie  few  dates  which  alone  are  *  560 
material  for  the  determination  of  the  present  case.  In  the 
case  in  question,  two  lives  had  dropped  anterior  to  the  year  1844, 
and  the  latter  of  those  two  lives  ended  in  the  month  of  November, 
18S7  ;  seven  years  therefore,  computed  from  the  date  of  the  termi- 
nation of  that  life,  would  bring  us  to  the  month  of  November,  1844. 

In  tlie  month  of  April,  1844,  the  present  tenant,  or  rather  the 
tenant  for  life  under  the  settlement  that  had  been  made  of  the 
lease,  applied  to  the  landlord  to  renew.  The  fines  that  were  then 
payable  were  computed,  and,  as  it  now  turns  out,  accurately  com- 
puted ;  and  the  tenant,  through  the  medium  of  his  agent,  applied 
to  the  landlord's  agent  and  solicitor  by  a  letter  dated  10th  April, 
1844,  which  I  will  now  read.     [His  Lordship  read  it.  j 
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It  is  impossible  after  that  letter  to  impute  to  the  tenant  any 
neglect  in  the  application  to  renew*  his  lease ;  the  tenant  had 
ascertained  what  he  was  liable  to  paj,  and  having  taken  the  neces- 
sary steps  to  obtain  a  renewed  lease,  tells  the  landlord  most  dis- 
tinctly that  the  fines  are  ready  to  be  paid. 

For  some  reason  or  other,  the  landlord  was  disinclined  to  receire 
and  to  meet  the  tenant's  application  with  equal  promptitude.  Tho 
landlord,  availing  himself  of  the  fact  that  during  a  considerable 
part  of  the  year  his  residence  was  generally  abroad,  wrote  by  his 
solicitor,  Mr.  Johnson  (to  whom  the  former  letter  was  addressed), 
to  the  tenant.  This  letter  distinctly  says  that  Mr.  Aldworth  either 
was  on  the  Continent,  or  on  his  way  to  the  Continent,  and  that  he, 
Johnson,  was  requested  by  Mr.  Aldworth,  the  landlord,  to  say, 
^'  that  on  his  return  to  this  country  from  Germany  next  year,  he 
will  execute  the  renewal  of  the  lease  of  Liscongill."    I  pause  there 

for  a  moment  in  citing  the  language  of  the  letter. 
*  561       *  It  is  perfectly  clear,  as  I  apprehend  your  Lordships  will 

be  of  opinion,  that  any  imputation  of  neglect  or  laches  on 
the  part  of  the  tenant  having  been  excluded  by  tho  application  and 
the  two  letters  which  had  passed,  it  was  impossible  tliat  any  sep- 
tennial fine  could  afterwards  accrue  to  the  landlord  during  the  time 
when  the  landlord  excused  himself  from  complying  with  the  appli- 
cation of  the  tenant.  I  apprehend  that,  under  the  circumstances, 
your  Lordships  will  approve  of  this  principle,  and  of  its  application 
to  this  state  of  facts,  namely,  that  all  those  things  which  the  tenant 
could  at  that  time  have  been  required  to  do,  and  which  we  now 
find  ho  had  the  means  of  doing,  ought  to  be  considered  as  things 
which  he  would  have  done  if  the  landlord  had  answered  his  appli- 
cation on  the  10th  of  April  in  a  similar  spirit  to  that  in  which  the 
application  was  made,  and  had  said,  ^^  I  am  willing  to  receive  your 
application  to  renew,  and  to  receive  tho  fines  that  are  payable  to 
me,  provided  you  show  that  you  are  the  person  who  is  entitled  to 
that  renewal."  It  is  quite  clear  tliat  the  present  respondent  had 
the  means  of  proving  conclusively  to  the  landlord  that  he  was  tlie 
person  entitled  to  make  this  application  of  renewal ;  and  it  is 
shown  beyond  all  doubt,  that  the  fines  which  had  been  calculated, 
and  the  amounts  of  which  were  stated  by  the  tenant  in  his  appli- 
cation, were  the  fines  which  at  tliat  period  of  time,  namely  tho  10th 
of  April,  wore  all  that  the  landlord  was  entitled  to  demand.  And 
the  tenant,  therefore,  upon  the  ordinary  principles  of  law,  had  a 
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clear  right  to  sav,  ^^  Every  Court  of  equity  is  bound  to  take  it  for 
granted  that  what  I  desired  to  do,  and  what  I  had  the  means  of 
doing,  I  should  certainly  have  done,  if  the  landlord  had  been  will- 
ing to  receive  my  application,  and  had  not  postponed  the  consid- 
eration of  that  application  until  a  future  day." 

*  Then,  my  Lords,  the  landlord  in  his  letter  goes  on  to  *  562 
tell  the  tenant  that  he  requires  liim  in  the  interval  to  satisfy 
his  agent  as  to  his  legal  tide.  And  he  is  not  content  with  doing 
that,  but  he  prescribes  a  particular  day,  namely  the  1st  of  June  of 
the  following  year,  before  wliich  the  obligation  to  satisfy  his  solici- 
tor as  to  the  tenant's  legal  title  must  be  performed.  He  then  goes 
on  to  say  that  the  landlord  will  not  hold  the  tenant  accountable 
for  the  payment  of  any  septennial  or  other  fines  than  those  now  due. 

Now,  the  ai^ument  on  the  part  of  the  appellant  is  this.  The 
landlord  has  given  a  conditional  engagement  not  to  demand  any 
further  septennial  fines  ;  but  that  engagement  is  subject  to  the  pro- 
viso that  the  tenant  shall  prove  his  title  before  the  first  of  Juno,  a 
condition  which  the  tenant  did  not  perform ;  and  therefore  it  is 
said  that  the  landlord  became  entitled  to  further  septennial  fines. 

The  whole  argument  is,  1  appi'ehend,  founded  on  this  fallacy, 
that  the  landlord  could  have  become  entitled  to  a  septennial  fine  as  a 
matter  of  course,  if  the  tenant  had  not  proved  his  title.  It  is  a 
fallacy,  because  the  moment  that  the  landlord  declined  for  his  own 
convenience  to  entertain  the  tenant's  application  and  urgent  re- 
quest to  renew,  all  imputation  of  neglect  upon  the  tenant  ceased, 
and  consequently  all  right  to  the  septennial  fines  ceased  on  the 
part  of  the  landlord.  And  in  reality  that  determines  the  whole 
matter,  for  the  first  two  lines  of  the  landlord's  letter  postponing, 
for  his  own  convenience,  a  compliance  with  the  tenant's  request, 
involved  the  necessary  consequence  that  the  landlord's  title  to  any 
further  septennial  fine  ended ;  and  tlio  landlord  had  no  right  to 
make  his  promise  of  a  release  from  a  further  septennial  fine,  to 
which  he  had  no  title,  a  reason  and  ground  for  imposing 
*  upon  the  tenant  an  obligation  of  proving  his  title  to  a  re-  *  568 
newal  before  the  expiration  of  a  particular  day. 

Let  it  be  granted  that  there  was  an  obligation  upon  the  tenant 
to  prove  his  title  to  claim  the  renewal,  anterior  to  the  time  when 
the  landlord  was  to  grant  the  renewal ;  that  brings  us  to  the  subse* 
quent  part  of  the  case,  for  the  purpose  of  ascertaining  whethes 
tliere  was  any  refusal,  or  any  wilful  default,  or  gross  negligence^ 
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on  tbe  part  of  tbe  tenant  in  not  making  oat  that  title.  An  ex- 
amination into  the  sabsequent  circnmstaooes  shows  cleariy  this, 
that  the  tenant  made  several  iueSectoal  eSbrts  in  order  that  he 
'  might  obtain  the  means  of  prodacing  to  the  landlord's  agent  ibe 
original  deeds  and  docnments  upon  vhicb  his  title  depended.  The 
effect  of  those  deeds  and  docnments  has  been  alreadf  stated,  and 
that  statement  in  reality  had  been  accepted  by  the  landlord.  Bat 
of  ooiine  the  landlord  had  a  right  to  have  those  statements  verified 
by  tbe  production  of  tbe  originals ;  and  if  there  had  been  gross 
neglect  or  wilful  default  on  the  part  of  the  tenant  in  producing 
those  original  documents,  some  obserration  might  hare  been  made ; 
bat  in  reality  there  was  none. 

We  find  that  on  the  landlord's  retam  to  this  country  in  the  sub- 
sequent year,  namely,  in  tbe  spring  of  1845,  the  landlord  demanded 
the  payment  of  the  fines  which  he  said  were  then  due.    The  laud- 
lord  therefore  treated  the  tenant  as  being  under  a  continued  impu- 
tation of  neglect  up  to  that  period  of  time.    That  was  Uie  only 
ground  upon  which  be  claimed  a  septennial  fiee  as  having  accrued 
in  the  month  of  November,  1844 ;  he  demanded  tbe  fine  accord- 
ingly.    After  some  correspondence,  the  tenant  falls  back  upon  tlie 
computation  of  the  fine  that  had  been  made  in  tbe  month  of  April, 
1844.     The  question,  tlierefore,  is  limited  to  the  sole  point 
•664    of  consideration,  "whether  the  application  of  the  tenant  for 
renewal,  wliicb  was  postponed  for  his  own  convenience  by 
the  landlord,  is  or  is  not  a  circumstance  which  disentitles  the  land- 
lord to  say,  "  Although  I  have  refused  to  comply  with  your  request 
-for  renewal,  having  no  reason  for  that  refusal  save  my  own  conven* 
ience,  yet  I  will  take  advantage  of  the  delay  produced  by  that  re- 
fusal, to  impose  upon  you  the  obligation  of  paying  the  further  fine 
which  I  know  will  arise  during  the  period  of  delay  occasioned  bj 
my  residence  abroad."    It  is  perfectfy  plain  that  it  would  be  con- 
trary to  all  fair  dealing,  to  all  reason  and  justice,  to  allow  the 
landlord  to  take  that  unfair  advantage  of  his  own  act.     If  he  re- 
fuses to  entertain  the  application  made  to  him  ou  the  10th  of  April, 
)ecause  it  was  convenient  to  him  so  to  do,  he  shall  be  com- 
to  receive  that  application  when  it  is  renewed  to  him  in  tbe 
of  April  in  the  following  year,  precisely  in  the  same  way  in 
he  would  have  bad  to  receive  it,  and  to  deal  with  it,  if  he 
terttuned  it,  as  he  ought  to  have  done,  in  the  month  of  April, 
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My  Lords,  it  is  upon  that  principle  that  I  think  that  the  decree 
of  the  Court  below  is  perfectly  right  and  just,  and  that  we  ought  to 
regard  the  parties  as  standing  in  tlie  same  position  to  one  another, 
relatively,  in  which  they  stood  on  the  10th  of  April,  1844 ;  and  I 
think  that  as  the  tenant  at  that  time  clearly  had  the  means  of 
proving  his  title,  and  was  beyond  doubt  the  person  entitled  to  the 
renewal,  and  as  he  had  accurately  calculated  the  amount  of  the 
fines  due  from  him,  and  was  no  doubt  prepared  to  pay  those  fines, 
your  Lordships  ought  to  consider  the  parties  in  the  month  of  April, 
1845,  as  if  they  stood  in  the  same  position  in  which  they  were  in 
the  month  of  April,  1844,  and  to  make  your  decree  have  reference 
to  that  state  of  circumstances. 

*  For  these  reasons  I  shall  move  your  Lordships  to  affirm    *  665 
the  judgment  of  the  Court  below,  and  to  dismiss  this  ap- 
peal, with  costs. 

Lord  Cranwobth.  —  My  Lords,  in  .the  course  of  the  argument 
at  your  Lordships'  bar,  it  was  contended  by  the  counsel  for  the 
appellant,  that  inasmuch  as  the  letter  of  the  20th  of  April,  1844, 
imposed  certain  terms  and  conditions,  and  as  those  conditions  were 
not  complied  with,  the  case  must  be  dealt  with  just  as  if  no  such 
letter  had  been  written.  My  Lords,  I  am  quite  prepared  to  accept 
that  view  of  this  case,  and  I  will  consider  what  ought  to  have  been 
the  judgment  of  the  Court  below,  supposing  there  had  been  no 
answer  at  all  to  that  letter.  In  my  opinion,  the  tenant  by  the  let- 
ter of  the  10th  of  April,  1844,  put  himself  into  this  position  that^ 
supposing  Mr.  Johnson  had  put  tliat  letter  into  the  fire,  and 
had  returned  him  no  answer,  he  was  in  a  condition  to  say,  that 
upon  the  payment  of  the  fines  as  they  had  been  calculated,  he  was 
entitled  to  a  renewal.  The  tenant,  previously  to  writing  that 
letter,  furnished  a  proper  draft  of  tiie  lease ;  and  he  was  in  a 
condition  to  show  tiiat  he  was  entitled  to  the  renewal.  He  had 
had  the  fines  calculated  accurately,  and  he  sends  to  the  agent  of 
the  landlord  a  letter  saying,  I  call  upon  you  to  grant  me  a  renewal. 
In  my  opinion,  he  was  then  in  a  condition  to  enforce  that  claim ; 
and  no  delay  afterwards  on  the  part  of  the  landlord  could  in  any 
way  prejudice  his  claim.  Upon  these  grounds,  thus  very  shortly 
stated,  I  entirely  concur  in  the  motion  of  my  noble  and  learned 
friend  on  the  Woolsack. 
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*666       *LoRD  Chelmsford.  —  My  Lords,  I  am  of  the  same 
opinion  with  mj  two  noble  and  learned  friends. 

In  considering  the  Irish  Tenantry  Act,  there  are  two  things  to  be 
carefully  distingaished.  First,  the  right  of  the  tenant  to  relief  in 
equity ;  and,  secondly,  the  loss  of  that  right  by  his  refusal  or 
neglect  to  comply  with  the  landlord's  demand  of  the  fines. 

As  to  the  first,  if  there  is  nothing  but  mere  lapse  of  time  to  be 
urged  against  the  tenant,  he  is  absolutely  entitled  to  his  equitable 
relief ;  the  words  of  tlie  Act  being,  "  That  Oourts  of  equity,  upon 
an  adequate  compensation  being  made,  shall  relieve  such  tenants 
or  their  assigns  against  such  lapse  of  time,  if  no  circumstance  of 
fraud  be  proved  against  such  tenants  or  their  assigns."  And,  as 
Lord  Redesdale  said  in  Lennox  v.  Napper}  "  The  principles  stated 
by  Lord  Thurlow  are  clear  and  plain,  that  *  equity  will  reliere 
wliere  there  is  mere  lapse  of  time  unaccounted  for,  without  mis- 
conduct in  the  lessee,  or  where  the  lessee  has  lost  his  right  by 
fraud  in  the  lessor.* " 

With  respect  to  the  loss  of  the  right  by  the  neglect  or  refusal  of 
the  tenant  to  pay  the  fines  after  demand,  it  seemed  to  be  assumed 
during  part  of  the  argument,  that  a  mere  intimation  from  the  land- 
lord to  the  tenant  that  fines  were  due,  and  that  they  must  be  paid 
or  the  right  to  renew  would  be  lost,  would  be  sufficient  to  pro- 
duce a  forfeiture  of  the  right  of  renewal  if  the  fines  were  not 
afterwards  paid  ;  this,  I  think,  is  not  correct.  In  order  to  deprive 
the  tenant  of  his  equity,  it  appears  to  me  that  there  should  be  a 
formal  demand  made  of  the  fines,  though  it  is  not  necessary 
*  567  to  specify  the  amount  which  *  is  due ;  and  this  was  the 
opinion  of  Lord  Redesdale,  for  in  the  case  of  Jctekion  v. 
Saunders^  upon  a  bill  for  renewal  under  the  Act,  he  said,  "  On  the 
1st  March,  1799,  the  lease  of  the  other  moiety  of  these  lands  was 
renewed  by  Mr.  Saunders,  and  Mr.  Jackson  was  then  in  truth 
called  on  to  renew  for  the  moiety  in  question,  though  no  formal 
demand  was  made  on  him,  nothing  that  would  operate  to  exclude 
him  from  renewal  under  this  Act."  And  afber  observing  that  an 
actual  though  not  a  formal  demand  had  been  made  upon  Mr. 
Jackson  near  eighteen  months  before,  he  added,  "  Then  in  October, 
1800,  a  demand  is  made,  which  I  take  to  be  a  sufficient  demand 
under  the  statute^  it  being  a  demand  intended  to  exclude  Jackson 

^  2  Sch.  &  L.  689. 

[422] 


ALDWORTH  V.  ALLEN.  *567 

from  renewal  in  case  of  non-compliance,  and  the  Act  not  having 
prescribed  any  particular  form  for  such  demand." 

Looking,  then,  first  to  the  acts  of  the  tenant,  was  there  any 
thing  to  deprive  him  of  his  equitable  right  to  a  renewal,  prior  to 
the  time  when  he  might  have  been  in  default,  in  consequence  of  a 
formal  demand  of  payment  of  the  fines  having  been  made  upon 
him  ?  A  great  deal  of  time  was  occupied  in  the  discussion  of  the 
sufficiency  of  the  tender  made  by  the  respondent  on  the  1st  of 
August,  1845,  and  it  was  contended  on  the  part  of  the  appellant 
that  the  tender  was  at  all  events  bad,  because  the  interest  upon 
the  fines  accruing  between  the  10th  April,  1844,  and  the  time  of 
the  tender,  was  not  included  in  the  amount  tendered. 

The  real  question,  however,  on  this  part  of  the  case  is,  what  was 
the  sum  which  was  due  for  fines  and  interest  at  this  time ;  not  in 
order  to  determine  the  validity  of  the  tender  (because  if  no  tender 
at  all  had  been  made  the  equity  of  the  tenant  would  have  been  the 
same),  but  with  reference  to  the  formal  demand  of  the 
fines  which  was  *  afterwards  made.  It  appears  to  me  that  *  568 
the  amount  actually  due  at  this  time,  upon  payment  of 
which  the  tenant  would  have  been  entitled  to  his  renewal,  was  the 
sum  of  47Z.  14«.  S^d.,  which  he  was  ready  and  willing  and  offered 
to  pay.  On  the  10th  April,  1844,  Mr.  Bastable,  the  solicitor  of  the 
respondent,  wrote  to  Mr.  Noble  Johnson,  the  solicitor  for  the  appel- 
lant, informing  him  tliat  he  was  expecting  to  get  the  draft  renewal 
settled,  and  that  the  renewal  fines  were  ready  to  be  paid.  This  was 
followed  by  the  letter  of  Mr.  Noble  Johnson,  of  the  20th  of  April, 
1844,  upon  which  so  much  observation  has  been  made  on  both  sides. 
Mr.  Johnson  writes  [his  Lordship  read  the  letter,  see  ante^  551.J 

The  condition  with  respect  to  Mr.  Allen's  proving  his  title  to  the 
renewal  of  the  lease  on  or  before  the  1st  June,  was  one  which  the 
appellant  had  no  right  to  impose.  If  he  wanted  to  prevent  delay, 
he  ought  to  have  made  a  formal  demand  of  the  fines,  and  then  the 
tenant  must  have  completed  the  business  within  a  reasonable  time. 
With  respect  to  the  passage  of  this  letter  as  to  the  period  to  which 
Mr.  Allen  was  to  be  accountable  for  the  fines,  I  do  not  consider  it 
as  a  promise,  either  conditional  or  otherwise.  It  amounts,  in  my 
opinion,  merely  to  an  assurance  that  the  delay  occasioned  by  the 
appellant's  absence  abroad  should  not  turn  to  the  prejudice  of  Mr, 
Allen  so  as  to  render  him  accountable  for  any  further  fines  than 
those  which  were  then  due.    If  there  had  afterwards  been  any 
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improper  delay  on  the  part  of  the  tenant,  Jie  might,  notwithstand- 
ing this  letter,  have  been  rendered  liable  to  pay  additional  septen- 
nial fines  and  interest ;  bat  from  the  subsequent  correspondence 
it  appears  to  have  been  no  fault  of  his  that  the  matter  was  not 
concluded  upon  the  ori^nal  footing. 

So  far  as  I  can  perceive,  therefore,  the  tenant  had  dime 

*  569    *  nothing  to  disentitle  him  to  a  renewal  upon  the  terms  of 

paying  the  fines  due  on  tlie  20th  April,  1844,  down  to  the 
18th  November,  1845,  when  the  notice,  which  I  think  must  be 
considered  to  be  a  formal  demand  under  the  Act,  was  served  upon 
the  tenant  and  his  attorney  by  tlie  attorney  for  the  appellant. 
This  notice  intimated  the  willingness  of  the  appellant  to  renew  the 
lease,  on  the  tenant  showing  his  title  thereto,  and  nominating  lives 
in  place  of  those  who  had  died,  and  proving  the  dates  of  the  re- 
spective deaths  of  such  eettui  que  vie$  as  had  died  (all  of  which  the 
landlord  had  a  right  to  require),  and  also  upon  his  paying  up  the 
fines,  ^^  septennial  fines  and  interest  due  at  the  time  of  compliance 
with  the  above  terms,"  which  was  an  extension  of  the  demand 
beyond  the  fines  and  interest  payable  on  the  20th  of  April,  1844. 
It  having  been  previously  understood  that  the  claim  of  the  appel- 
lant was  limited  to  the  fines  due  on  the  20th  April,  1844,  and  the 
tenant  being  always  ready  and  willing  to  take  the  renewal  on  these 
terms,  the  only  difiference  between  the  parties  being  whetlier  the 
tenant  was  liable  to  further  septennial  fines  and  interest,  the 
resistance  to  this  increased  demand,  and  the  omission  to  tender 
what  was  admitted  by  the  tenant  to  be  due  for  fines  (it  being  clear, 
as  was  said  in  li'ant  r.  Dwyer^  that  the  money  would  not  have 
been  accepted  if  oflered)  cannot  be  regarded  as  proof  sufficient  of  a 
neglect  or  refusal  to  pay  the  fines  within  the  intention  of  the  Act 
The  tenant,  might  have  filed  his  cause  petition  immediately  after 
the  appellant  refused  to  renew  except  upon  the  terms  of  liis  paying 
the  additional  septennial  fines  and  the  further  interest;  and  a 
notice  of  the  intention  to  institute  proceedings  to  compel  a  renewal 
was  given  by  the  tenant's  solicitor  on  the  26th  February,  1846. 
The  delay  in  commencing  proceedings,  though  very  great, 

*  570    cannot  *  have  the  effect  of  depriving  tlie  tenant  of  his  right 

to  a  renewal,  and  the  decree  appealed  from  is  therefore  cor- 
rect, and  ought  to  be  affirmed. 

DureUd  ordet  farmed,  and  appeal  dwmitud^  wUh  eo^ 
Lords'  Journals,  29th  May,  1865. 
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IfoDONNELL  9.  WHIT& 
186S.    liax  19,  SS,  13, 30. 

John  McDonnell,  Appellant. 

Henbt  White  (dow  Lord  Annalt),  Reipondent. 

ThisL    Limiiatum  of  Time.    AeeounU.    Arrear9.    Delay. 

Though  the  rale  as  to  Umita^on  bj  time  does  not  apply  in  the  case  of  ezpreai 
trosts,  yet,  as  to  them,  in  eqoitj  the  general  rule  isy  that  stale  demands  are  not 
to  be  encouraged. 

In  taking  accounts  against  a  trustee,  when  he  is  to  be  fixed  with  a  personal  lia* 
bility,  his  good  iaith  is  to  be  considered,  and  every  fair  allowance  is  to  be  made 
in  his  farour,  especially  if  the  demand  against  him  is  one  which  arose  many 
years  ago,  and  the  beneficiary  was  at  the  time  eogniaantof  all  the  matters  con- 
nected with  it 

A.,  being  greatly  in  debt,  executed  a  deed  of  trust  for  the  benefit  of  creditors, 
and,  among  the  property  assigned  under  the  trust  deed  was  a  lease  for  lives 
renewable  for  cTer,  on  which  the  rent  resenred  was  really  a  high  rack-rent ; 
the  tenant  complained,  and  the  trustee,  with  the  knowlege  of  A.,  though  with- 
out his  consent,  but  with  the  full  assent  of  A.*s  brother,  to  whom  A.  had  com* 
mitted  the  management  of  his  afikira,  received  from  the  tenant  an  abated 
rent ;  A.  complained  of  the  abatement,  but  he  took  no  steps  to  put  an  end  to 
it:  — 

Hdd^  that  the  estate  of  the  trustee  could  not,  after  the  expiration  of  the  trust,  be 
called  on  to  make  np  the  deficiency. 

While  the  trust  was  in  existence.  A.,  who  had  been  absent  from  the  coontry,  re* 
turned,  was  informed  of  all  that  had  occurred,  and  made  an  affidavit  in  a  suit 
then  pending,  which  had  been  instituted  by  one  of  his  creditors.  In  this  suit  a 
receiver  was  appointed  over  one  of  the  estates  included  in  the  trust :  — 

Heldy  that  from  the  date  of  this  appointment  the  power  of  the  trustee  was 
at  an  end,  and  that,  as  by  the  law  of  Ireland,  the  *  receiver's  duty  relat-  *  571 
ed  as  well  to  the  arrears  then  due  from  the  tenants  of  that  estate^  as  to 
those  which  would  afterwards  become,  due,  and  consequently,  no  steps  having 
been  taken  to  enforce  pa3rnient  from  the  trustee  of  arrears  which,  before  the 
appointment  of  the  receiver,  he  had  suffered  to  accrue,  his  estate  could  not, 
after  the  lapse  of  many  years,  be  made  liable  for  those  arrears. 

Sir  Joseph  Wallis  Hoabe,  Bart.,  was  in  1816  seised  for  life  of 
an  estate  in  the  county  of  Cork ;  and  was  entitled  in  remainder^ 
under  a  settlement  (after  the  death  of  his  mother) ,  to  lands  called 
the  Wallis  estate,  which  comprised  a  farm  called  Wise's  farm. 
He  was  also  entitled  to  the  ^'  unsettled  Hoare  estates/'  which  x)om- 
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prised  certain  lands,  called  Dromork,  Naskin,  Couranig,  Ac^  all 
in  the  same  county  ;  these  were  subject  to  the  payment  of  certain 
debts  and  legacies  charged  on  them  by  Sir  Edward,  his  father. 
He  was  himself  indebted  to  various  persons,  and  it  was  arranged 
that  he  should  assign  all  his  estates  to  Peter  Maziere,  on  trust  for 
the  benefit  of  creditors. 

An  indenture  was  accordingly  executed  on  the  14th  September, 
1816,  to  which  Sir  Joseph  Wallis  Hoare  and  Mr.  Maziere  were 
parties ;  but  which  was  also  ratified  by  some  of  Sir  J.  W.  Hoare's 
creditors,  by  their  indorsement.  Tliis  deed  recited  that  the  un- 
settled Hoare  estates  were  subject  to  encumbrances  of  Sir  Edward, 
mentioned  in  the  first  schedule  to  the  deed,  and  that  Sir  J.  W. 
Hoare  was  himself  indebted  to  the  persons  mentioned  in  schedules 
2  and  3  ;  some  of  which  debts  bore  interest ;  that  Sir  J.  W.  Hoare 
had  effected  a  policy  on  his  own  life  for  the  sum  of  40002.  in  the 
name  of  Maziere,  and  had  agreed  to  assign  the  estates,  this  policy, 
and  two  annuities  (of  200Z.  and  100/.  respectively),  to  Maziere,  on 
trust,  first,  to  pay  the  costs  attending  the  execution  of  the 
*  572  trust,  and  five  per  cent,  to  Maziere,  or  *  any  attorney  to  be 
appointed  by  him,  on  all  moneys  received  ;  in  the  next,  to 
allow  Sir  J.  W.  Hoare  700Z.  a  year  for  maintenance ;  then  to  pay 
the  interest  on  the  debts,  &c.  in  schedule  2,  and  the  annual  pre- 
mium on  the  policy ;  then  the  principal  of  the  debts  in  schedule 
2,  and  then  to  pay  off  the  debts  in  schedule  S.  The  deed  then 
duly  effected  the  assignment  to  Maziere,  for  the  period  of  twenty- 
one  years  upon  the  above  trusts,  and  after  satisfying  them,  the 
ultimate  trust  was  for  the  benefit  of  Sir  J.  W.  Hoare. 

There  were  three  schedules  annexed  to  tlie  deed.  Tlie  first 
contained  an  account  of  the  debts  of  Sir  J.  W.  Hoare's  father, 
affecting  the  unsettled  estates,  which,  by  his  fatlier's  will,  were 
subjected  to  a  trust  for  sale  ;  the  second,  the  lK>nd  and  judgment 
debts,  and  annuities  of  Sir  J.  W.  Hoare  himself;  and  the  third,  of 
the  bond  and  simple  contract  debts,  due  from  him  to  creditors  in 
England.  The  policy  for  4000/.  was  to  expire  in  1823.  Soon 
after  the  execution  of  tlie  deed.  Sir  J.  W.  Hoare  came  to  reside  in 
England ;  his  mother  died  not  long  afterwards,  and  the  trustee 
entered  on  the  beneficial  possession  of  the  Wallis  estate. 

In  1819  Sir  J.  W.  Hoare  being  harassed  by  his  creditors,  deter- 
mined on  leaving  England,  and  residing  permanently  in  France. 
On  quitting  England  he  executed  a  power  of  attorney  to  his 
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brother,  the  Rev.  Thomas  Hoare,  then  residing  near  Cork,  author- 
ising him,  at  the  request  and  with  the  approbation  of  Maziere,  to 
demise  the  land  to  which  he  was  entitled  for  any  term  of  years  or 
lives,  to  remove  tenants,  and  make  such  allowances  and  abate- 
ments or  deduction  to  the  tenants,  as  to  the  said  Thomas  Hoare 
and  Maziere  should  appear  reasonable. 

Among  the  creditors  in  the  '^  unsettled  estates  "  was  a 
Mr.  Oeorge  Oakley.  He  was  not  one  of  those  who  *  had  *  578 
ratified  the  trust  deed,  and,  in  the  year  1819,  he  filed  a 
bill  in  the  Court  of  Chancery  in  Ireland,  to  carry  into  effect  the 
trusts  of  Sir  Edward's  will,  for  a  sale  of  the  unsettled  estates,  and 
for  a  receiver  in  the  mean  time.  The  suit  went  on  slowly,  but  in 
1823  a  receiver  was  appointed  over  these  estates.  On  the  mar- 
riage, in  1824,  of  Captain  Edward  Hoare,  the  eldest  son  of  Sir  J. 
W.  Hoare,  the  said  Sir  J.  W.  Hoare  made  a  promise  that  he 
would  leave  the  whole  management  of  his  estate  to  the  captain, 
with  the  advice  and  assistance  of  the  Rev.  Mr.  Hoare,  his  uncle  ; 
and  this  arrangement  was  in  many  instances  strictly  acted  on.  On 
the  expiration  of  the  insurance,  in  1823,  a  new  insurance  for  a 
like  sum  of  40002.  was  effected  by  Maziere  on  the  life  of  Sir  J.  W. 
Hoare,  and  Maziere  paid  the  premiums  out  of  the  rents. 

In  1828,  a  suit  was  instituted  by  Foley,  one  of  the  creditors  of 
Sir  J.  W.  Hoare,  and  judgment  being  given  in  his  favour, 
Maziere  was  obliged  to  advance  money  to  pay  off  the  principal 
and  interest,  togetlier  with  costs,  taking  assignments  of  the  judg- 
ments to  a  trustee  for  himself. 

Tlie  trust  terminated  in  1887,  and  in  the  first  account  there  was 
a  balance  against  Sir  J.  W.  Hoare  of  5812. ;  Maziere  died  in 
February,  1839,  and  the  respondent,  Henry  White  (now  Lord 
Annaly),  was  one  of  his  residuary  legatees,  and  afterwards  be- 
came his  administrator,  with  the  will  annexed. 

In  September,  1841,  Sir  J.  W.  Hoare  filed  his  bill  against  the 
respondent,  as  administrator,  &o.  of  Maziere ;  charging  against 
Maziere  wilful  default  in  the  getting  in  of  rents,  general  misman- 
agement of  the  trust,  and  especially  misconduct  in  having  made 
an  abatement  of  the  rent  of  Wise's  farm,  and  in  the  omis- 
sion duly  to  collect  *  the  rents  of  Naskin  and  Dromerk.  *  574 
The  proceedings  went  on  at  considerable  length,  and  an 
order  was  made  for  accounts.  In  1852  Sir  J.  W.  Hoare  died. 
McDonnell,  in  December,  1854,  took  out,  in  his  character  of  a 
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creditor  of  Sir  J.  W.  Hoare,  administration  with  the  will  annexed, 
and  in  1855  filed  his  cause  petition  of  revivor  and  supplement 
against  the  respondent.  Answering  affidavits  were  put  in,  ao- 
counts  taken,  and  the  cause  was  referred  to  the  Master  for  in- 
quiry. 

It  appeared  from  the  evidence  in  the  Master^s  office,  that  on 
7th  December,  1805,  Sir  Edward  Hoare  had  demised  lands,  con- 
stituting a  certain  farm,  to  Mr.  Wise,  for  three  lives,  at  494Z.  rent ; 
that  on  the  following  day,  Mr.  (afterwards  Sir)  J.  W.  Hoare, 
executed  a  lease  to  Wise,  reciting  that  of  the  preceding  day,  and 
in  consideration  of  15002.  demised  the  same  lands  for  nine  thoa* 
sand  years  from  and  after  the  deaths  of  Sir  Edward  and  Lady 
Hoare,  at  a  rent  of  850Z.  per  annum  ;  her  Ladyship,  who  surviyed 
Sir  Edward,  died  in  1816.  In  1822,  Wise  made  a  formal  com- 
plaint that  the  rent  was  too  high ;  the  complaint  was  communi- 
cated to  Sir  J.  W.  Hoare,  but  he  refused  his  sanction  to  any  abat»<' 
ment.  Nevertheless,  Maziere,  with  the  full  assent  of  Captain 
Hoare,  and  with  the  knowledge  of  Sir  J.  W.  Hoare  (who  always 
complained  of  the  abatement,  but  took  no  steps  to  prevent  it),  re- 
ceived a  diminished  rent.  In  the  autumn  of  1828  Sir  J.  W. 
Hoare  came  over  to  Ireland  to  inspect  the  property  and  examine 
the  accounts,  and  while  he  was  there  Maziere  made  a  distress  on 
Wise's  farm,  which  was  replevied. 

The  Master,  by  his  report  in  November,  1862,  found  Maziere 
guilty  of  wilful  default  as  trustee,  in  not  having  enforced  pay* 
ment  of  rents,  &c.  and  found  various  sums  due  on  that  account 
from  his  estate ;  but  the  same  report  allowed  Maziere  in- 
*  575  terest  on  the  premiums  of  insurance  *  on  the  policy,  and 
on  the  payment  made  in  respect  of  Foley's  judgment,  as 
advanced  out  of  his  own  funds. 

Exceptions  were  taken  by  both  parties  to  this  report.  The 
cause  came  on  to  be  heard  on  the  report  on  exceptions  and  for 
further  directions.  On  the  28th  February,  1863,  the  Lord  Chan- 
cellor of  Ireland  made  a  decretal  order,  which  in  substance 
declared  that  Maziere  had  not  been  guilty  of  any  wilful  default  as 
to  the  reduction  of  rent  in  the  case  of  Wise's  farm,  and  the  Mas- 
ter's report  was  directed  to  be  amended  with  relation  thereto,  but 
it  was  declared  that  there  had  been  default  in  receiving  tlie  rents 
of  two  denominations  of  land,  called  Naskin  and  Dromerk,  and 
certain  sums  wero  paid  to  be  in  the  hands  of  the  respondent,  in 
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respect  of  other  matters,  as  from  the  date  of  May,  1853,  and  the 
same  were  ordered  to  be  paid,  with  51.  per  cent,  interest  thereon 
from  that  time,  giving  the  respondent  credit  for  all  payments  in 
respect  of  the  policy  of  insurance,  and  directions  were  given 
accordingly,  and  costs  apportioned  on  these  findings. 
Both  parties  appealed  against  this  decree. 

« 

The  Attorney- Q-eneral  (^Sir  R.  Palmer)  and  The  Solicitor-Genr 
ernUy  for  Ireland  (ifr.  S.  Sullivany  —  Mr.  A.  H.  Oraydon  was  with 
them),  for  McDonnell.  —  The  trustee  here  ought  to  have  been 
held  liable  to  make  good  the  amount,  which  but  for  his  default 
might  have  been  received.  It  will  be  said  that  this  was  not  a  wil- 
ful default,  and  perhaps  it  was  not  in  the  sense  of  wantonly 
neglecting  to  receive  the  money,  but  it  was  wilful  in  the  sense  of 
not  attempting  to  enforce  payment  when  it  might  have  been  en- 
forced ;  the  trustee  is  therefore  liable,  TMe  v.  Carpenter.^ 
In  Stilee  v.  Chuy^  *  where  two  executors  were  sought  to  be  *  676 
charged  with  a  debt  due  to  the  testator  from  their  brother 
executor  against  whom  they  had  never  endeavoured  to  enforce  pay-^ 
ment,  they  asked  for  an  inquiry  to  ascertain  whether  they  could 
have  recovered  it.  They  did  not  go  on  with  the  inquiry ;  the 
Court  held  tliat  they  were  bound  to  do  so,  even  though  they  must 
have  proved  a  negative ;  and  as  they  had  not  done  so,  ordered 
them  to  pay  the  amount  into  Court,  with  interest  from  the  testa- 
tor's death.  The  yice-Chancellor  said,  that  ^^  those  who  seek  to 
exonerate  themselves  from  payment  of  a  debt  due  from  a  third 
person,  ought  to  prove  that  that  person  could  not  have  paid  the 
debt."  The  case  of  Maidand  v.  Bateman  ^  was  there  referred  to, 
where  a  trustee  under  a  settlement  had  not  enforced  payment  of  a 
sum  of  10,0002.  payable  under  a  covenant  in  the  settlement.  On 
a  bill  filed  by  the  widow,  an  inquiry  was  directed  whether  the 
settlor,  between  the  day  of  payment  named  in  the  covenant  and 
the  day  of  his  death,  was  of  ability  to  pay  the  10,0002.,  or  any 
part  thereof,  and  it  was  found  that  he  never  could  have  paid  more 
than  42002.,  a  breach  of  trust  was  declared,  and  the  trustee,  under 
these  circumstances,  was  ordered  to  pay  the  sum  of  4200Z.  into 
Court,  with  interest  to  be  calculated  from  the  death  of  the  cove- 
nantor to  the  day  of  payment. 

The  trustee  here  cannot  be  allowed  to  treat  himself  as  a  person 

*  1  Madd.  290.  *  16  Sim.  280.  •  16  Sim.  258,  n. 
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who  has  made  advances  to  the  estate,  for  if  he  had  done  his  duly 
he  could  have  recovered  money  exceeding  the  amount  he  has  ad- 
vanced, and  then  he  would  not  have  had  any  claim  against  tlie  estate. 
The  rules  as  to  the  mode  in  which  the  calculation  of  what 
*  677  is  due  from  him  must  be  made,  are  laid  down  in  *  Thomey- 
croft  V.  Crockett^  On  all  the  balances  in  his  hands  interest 
must  be  allowed  from  the  time  he  received  the  money. 

It  is  no  answer  to  this  claim  to  say  that  the  trustee  reduced  the 
rent  of  Wise's  farm  with  the  assent  of  Captain  Hoare.  No  such 
assent  could  in  such  a  case  have  any  authority,  and,  from  the 
beginning,  any  reduction  was  refused  the  sanction  of  Sir  J.  Hoare, 
who  was  the  person  beneficially  interested  under  the  deed. 


Mr.  Isaac  Butt  (of  the  Irish  bar)  and  Sir  H.  Cairns  (^Mr. 
Wickens  was  with  them),  for  Mr.  White.  —  There  has  not  been 
any  default  here  in  respect  of  which  a  personal  liability  ought  to 
be  fixed  on  the  respondent.  The  case  of  Tebbs  v.  Carpenter^ is 
really  an  authority  in  his  favour,  for  there  the  decree  was  made 
against  the  trustee,  because  being  offered  the  opportunity  of  show- 
ing that  he  was  not  in  default,  he  would  not  enter  into  evidence 
on  the  subject.  Here  there  was  no  difficulty  of  that  sort,  and  the 
very  case  of  the  appellant  himself  shows  that  the  full  rent  could 
not  be  obtained  from  Wise,  that  Captain  Hoare,  to  whom  his  father 
had  intrusted  the  management  of  the  estate,  was  of  opinion  that 
no  attempt  to  enforce  payment  of  the  full  rent  should  be  made, 
and  though  his  father  did  not  like  the  abatement,  he,  with  full 
knowledge  of  all  the  circumstances,  had  himself  expressed  a  wish 
that  the  tenants  should  not  be  put  to  inconvenience,  and  had  dur- 
ing the  whole  time,  by  his  acquiescence,  justified  the  making  of 
the  abatement.  Lewin  on  Trusts  '  shows  that  under  such  ciicum- 
stances  personal  liability  will  not  be  fixed  on  trustees. 

Then  as  to  interest,  it  was  declared  by  Lord  Chancellor 

*  678    *  Sugdon,  in  Hynes  v.  Itedington^^  that  **  sums  of  money 

paid  by  the  executor  in  mistake,  or  lost  by  his  default,  will 

not  carry  interest."    Here  there  was  neither  default  nor  mistake 

of  the  executor. 

The  Attomey-Omeral  replied. 

^  2  H.  L.  Cas.  239.  '  4th  ed.  457. 

'  1  Madil.  290.  «  1  Jones  &  L.  5S9,  COS. 
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May  30. 

The  Lord  Chancellob  (Lord  Wbstbury),  —  My  Lords,  this 
appeal  is  presented  in  a  suit  wliicli  was  instituted  by  the  late  Sir 
Joseph  Hoare,  in  the  Court  of  Chancery  in  Ireland,  in  the  year 
1841,  for  the  purpose  of  taking  the  accounts  of  a  trustee  named 
Maziere,  long  since  dead,  which  accounts  were  to  be  taken  as  to 
certain  estates  comprised  in  n  trust  deed  for  the  benefit  of  credit- 
ors, executed  by  Sir  Joseph  Hoare  in  the  month  of  September, 
1816,  and  of  whicli  Mr*  Maziere  was  the  trustee. 

This  trust  was  for  a  term  of  twenty-one  years,  and  after  pay- 
ment of  the  creditors,  the  ultimate  trust  was  for  the  benefit  of  Sir 
Joseph  Hoare.  It  expired  therefore  in  the  year  1887,  Mr.  Maziere 
dying  shortly  afterwards.  The  suit  was  not  instituted  until  the 
year  1841,  four  years  after  the  death  of  the  trustee.  When  insti- 
tuted, it  was  yery  far  from  being  rapidly  prosecuted.  A  decree 
was  made  by  the  Court  of  Chancery  in  Ireland  in  the  month  of 
May,  1847,  but  little  or  nothing  was  done  under  that  decree.  In 
the  month  of  November,  1852,  Sir  Joseph  Hoare  died.  The  suit 
was  afterwards  reyived  by  his  representative,  the  present  appel- 
lant; and  the  account  taken  against  the  representative  of  the 
trustee  was  not,  in  fact,  taken  until  the  years  1856  and  1857. 

It  is  important,  in  the  first  place,  to  observe,  that  although 
*  it  is  perfectly  true  that  no  time  runs  as  between  the  cestui   *  579 
que  truit  or  beneficiary  and  the  trustee,  upon  an  express 
trust,  so  as  to  bar  the  remedy  of  the  beneficiary,  yet  with  respect 
to  claims  made  by  him  against  a  trustee,  the  general  rule  of  equity 
that  encouragement  is  not  to  be  given  to  stale  demands  is  equally 
applicable.    And  in  taking  an  account  for  the  purpose  of  charging^ 
the  trustee  with  personal  liability  (which  is  the  object  of  the  pres- 
ent suit),  every  fair  allowance  ought  to  be  made  in  favour  of  the 
trustee,  if  it  can  be  shown  that  the  claim  which  is  now  sought  to 
be  enforced  is  one  which  arose  many  years  ago,  and  one  of  the 
mature  and  particulars  of  which  the  beneficiary  was  at  the  time 
when  it  arose  perfectly  cognizant. 

Now  that  observation  will  be  found  applicable  to  the  whole  of 
the  subjects  of  the  present  complaint.  The  first  and  principal 
object  of  the  appeal  on  the  part  of  McDonnell  was  to  charge  the 
trustee,  Mr.  Maziere,  with  certain  sums  of  money  which  consti- 
tuted an  abatement  allowed  by  him  to  one  of  the  tenants  of  the 
name  of  Wise  from  his  rent,  and  which  abatement  began  to  be 

[481] 


*579  GASES  IN  THE  HOUSE  OF  L0ED8. 

made  as  early  as  the  year  1823.  It  appears  that  Sir  Joseph  Hoare 
had  granted  a  lease  for  nine  thousand  years  (equivalent  to  a  per- 
petuity) of  a  certain  estate  in  Ireland,  to  a  person  of  the  name  of 
Wise,  reserving  a  payment  which  in  reality  was  in  the  nature  of  a 
fee  farm  rent,  but  which  rent,  contrary  to  the  ordinary  practice  of 
a  fee  farm  rent,  was  very  nearly  equal,  if  not  quite  equal,  to  the 
rack  rent  of  the  land.  Difficulties  were  experienced  by  the  trus- 
tees in  recovering  the  amount  of  this  rent  from  Mr.  Wise,  and  in 
the  year  1823  the  trustee  made  an  abatement  to  Mr.  Wise  of 
forty  guineas  per  annum  out  of  his  rent,  and  in  so  doing  he  acted 

with  tlie  knowledge  of  Sir  Joseph  Hoare,  to  whom  the  fact 
*580   was  immediately  communicated;  *and  he  acted  also  with 

the  entire  approbation  of  Captain  Hoare,  a  relative  of  Sir 
Joseph,  to  whom  Sir  Joseph  Hoare  had,  on  his  leaving  Ireland, 
committed  (as  is  proved  by  his  own  letters)  the  entire  manage- 
ment and  superintendonce  of  the  estates  in  the  hands  of  the 
trustee.  These  facts  are  put  beyond  possibility  of  doubt  by  the 
oorrespondcnoe.  It  appears  tliat  the  circumstances  were  fully 
stated  by  the  trustee,  Mr.  Maziere,  to  Sir  Joseph  Hoare.  The 
fact  Uiat  Sir  Joseph  Hoare  had  committed  the  superintendence  of 
the  estate  to  Captain  Hoare  is  proved  by  the  correspondence.  It  is 
also  clearly  proved  that  Sir  Joseph  Hoare  was  aware  that  Captain 
Hoare  and  the  trustee  had  concurred  in  the  propriety  of  making 
this  abatement,  and  it  is  clear  that  Sir  Joseph  Hoare,  although  he 
certainly  grumbled  at  what  had  been  done,  did  not  attempt,  by  any 
means,  by  any  legal  proceeding  or  otherwise,  to  question  the  legal- 
ity or  the  propriety  of  what  had  been  done  by  the  trustees. 

The  Lord  Cliancellor  of  Ireland  refused,  under  those  circum- 
stances,  to  charge  Mr.  Maziere's  estate  with  the  amount  of  this 
abatement,  which  was  sought  to  be  charged  against  it  upon  the 
ground  that  he  had  no  right  to  make  the  abatement,  and  that  the 
sum  so  abated  might  have  been  recovered  if  due  diligence  had 
been  used.  Having  regard  to  the  facts  proved,  and  to  the  silence, 
of  Sir  Joseph  Hoare  upon  the  subject,  I  think  the  fair  inference 
will  be  that  it  was  a  prudent  abatement,  and  one  therefore  that 
does  not  at  all  form  a  proper  subject  of  complaint  against  the 
trustee.  But  besides  that,  I  think  it  clear  that  it  was  done  under 
the  authority  that  Sir  Joseph  had  committed  to  Captain  Hoare. 
It  would  be  infinitely  too  much  for  Sir  Joseph's  representatives  to 
attempt  now,  to  deny  that  authority  which  was  admitted  by 
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Sir  Joseph  *  himself,  and  that  in  the  act  so  done  bj  his  *581 
agent  Sir  Joseph  Hoare  virtually  acquiesced,  inasmuch  as 
no  proceeding  was  taken  to  deny  the  validity  of  what  had  been 
done  until  the  institution  of  this  suit  in  May,  1841,  about  eighteen 
years  after  the  transaction  had  occurred.  I  think,  my  Lords,  upon 
those  two  grounds  you  will  have  no  difiiculty  in  concurring  with 
the  Lord  Chancellor  of  Ireland,  and  in  affirming  his  refusal  to 
charge  the  trustee  with  this  abatement  as  an  act  of  wilful  default. 

I  pass  on  now  to  the  consideration  of  the  subject  of  the  cross 
appeal,  for  unfortunately  the  decree  made  by  the  Lord  Chancellor 
of  Ireland  in  this  case  has  been  the  subject  of  two  appeals.     The 
subject  of  the  cross  appeal  arises  in  this  way.    There  were  certain 
lands  in  the  western  part  of  the  county  of  Cork,  called  Naskin  and 
Dromerk,  included  in  the  trusts  of  this  estate.    They  were  also 
subject,  in  respect  of  the  interest  of  Sir  Joseph  Hoare,  to  the 
claims  of  other  creditors  of  Sir  Joseph,  who  had  not  become  par- 
ties to  the  trust  deed.    One  of  those  creditors  was  a  gentleman  of 
the  name  of  Oakley,  and  he  appears  in  the  year  1823  to  have  insti- 
tuted a  suit  in  Ireland,  that  being  a  creditor's  suit  against  Sir 
Joseph  Hoare  and  also  against  Peter  Maziere,  for  the  purpose  of 
obtaining  payment  of  his  debt  and  the  debts  of  other  creditors 
similarly  circumstanced.     In  the  present  suit  of  Hoare  v.  Whiter 
now  McDonnell  and  White,  the  representatives  of  Sir  Joseph* 
Hoare  have  brought  against  Mr.  Maziere  a  charge  of  wilful  default! 
in  respect  of  those  two  estates  of  Naskin  and  Dromerk,  and  the- 
allegation  was  that  rents  had  become  due  for  three  or  four  yeara^ 
anterior  to  the  month  of  November,  1823,  which  rents  had  not 
been  recovered  by  Mr.  Maziere,  but  might  have  been  recovered 
by  him  if  due  diligence  had  been  used.     And   accordingly  it 
was  sought,  in  the  present  suit,  to  charge  Mr.  Maziere's 
*  estate  as  for  his  wilful  default,  to  the  extent  of  the  rents    *^582 
of  those  lands  not  so  recovered. 

Independently  of  an  objection  which  I  shall  presently  notice^  it 
certainly  does  appear  from  tlie  correspondence,  that  Sir  Joseph. 
Hoare  was  perfectly  aware  that  lenity  and  forbearance  had  been 
used  by  the  trustee  with  regard  to  the  tenants  of  those  estates,  and 
in  one  of  the  letters  of  Sir  Joseph  Hoare,  written  at  the  beginning 
of  the  year  1823,  and  before  the  contemplated  visit  of  Sir  Joseph 
to  Ireland,  he  particularly  desires  that  the  agent  employed  by  the 
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trustees  shonld  act  as  gently  as  possible  with  regard  to  the  rents 
of  those  western  tenants,  which  would  include  of  course  those 
estates  of  Naskin  and  Dromerk. 

It  would  be  yerj  difficult,  therefore,  I  should  submit  to  your 
Lordships,  in  the  face  of  that  express  desire,  and  after  this  long 
lapse  of  time,  to  come  now  to  the  conclusion  that  you  are  at  pres- 
ent so  perfectly  well  informed  of  the  facts  as  to  be  able  to  pro- 
nounce with  satisfaction  and  confidence,  that  the  circumstances  of 
the  country,  or  the  condition  of  the  estate  or  of  the  tenantry,  did 
not  warrant  the  forbearance  that  was  exercised  by  the  trustee. 
But  fortunately  it  is  not  necessary  that  your  Lordships  should 
found  your  opinion  merely  upon  that  consideration,  because  it 
appears  that  in  that  suit  to  which  I  have  already  adverted,  of 
OaJdey  y.  Sbare,  which  embraced  this  matter,  an  application  was 
made  for  a  receiver  in  the  month  of  November,  1823.  That  appli- 
cation appears  to  have  been,  at  all  events,  acquiesced  in,  if  not 
promoted,  by  Sir  Joseph  Hoare  himself,  and  he  made  an  affidavit 
upon  that  occasion,  in  the  month  of  November,  1828,  in  which  he 
specifies  these  arrears  as  being  then  due  from  his  tenants,  which 

arrears  his  representative  now  seeks  to  convert  into  the 
*  583    subject  of  a  charge  of  wilful  default  on  the  part  *  of  the 

trustee.  In  pursuance  of  that  affidavit,  an  order  for  a 
receiver  was  made  in  the  suit  of  OaJdey  v.  Hoarej  and  in  conformity 
with  the  settled  law  of  the  Irish  Court  of  Chancery,  the  duty  of 
the  receiver  had  reference  not  only  to  the  future  rents,  but  also  to 
all  the  past  arrears  of  the  rent.  In  efiect,  therefore,  the  order 
appointing  the  receiver  in  OaJdey  v.  Hoare^  took  away  from  the 
trustee  of  Sir  Joseph  Hoare,  under  the  deed  of  1816,  all  further 
control  over  those  arrears,  and  all  power  of  collecting  them ;  and 
tliat  was  done  with  the  acquiescence  of  Sir  Joseph  Hoare.  It  was 
equivalent,  therefore,  to  Sir  Joseph  Hoare  himself  having  trans- 
ferred the  enforcement  of  those  very  arrears  from  the  trustee,  of 
whose  conduct  he  complains,  to  another  person;  and  the  trustee 
consequently  cannot  be  held  chargeable,  seeing  that  the  arrears 
were  treated  as  rents  that  were  to  become  payable,  and  seeing  that 
those  rents  were  made  the  subject  of  this  transfer  of  ownership 
from  the  trustee,  Mr.  Maziere,  to  the  receiver  appointed  in  OaJdey 
V.  Hoare. 

It  appears,  however,  from  the  transactions  in  OaJdey  v.  Jloare^ 
that  the  receiver  was  no  more  able  to  recover  the  rents,  than  Mr. 
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Haziere  had  been,  but  that  is  a  subject  into  which  your  Lordships 
need  not  enter,  as  it  is  sufficient  for  the  present  purpose  to  see  that 
it  is  impossible  to  arrive  at  the  conclusion  that  these  rents  might 
have  been  and  ought  to  have  been  collected  by  the  trustee  anterior 
to  the  order  appointing  the  receiver.  And  even  if  it  had  been 
possible  to  arrive  at  that  conclusion,  it  would  be  impossible  to  fol- 
low that  conclusion  to  its  consequences  at  the  present  time,  in  the 
&ce  of  the  order  by  which  the  arrears  were  transferred,  in  the 
manner  I  have  mentioned,  from  the  trustee,  Mr.  Maziere,  to  the 
receiver  appointed  in  that  suit  of  Oakley  v.  Hoare.  But  I 
submit  to  your  Lordships,  that  in  the  Court  below  *  these  *  584 
considerations  were  not  properly  attended  to,  and  that  there 
was  a  miscarriage  therefore,  in  charging  the  trustee  with  the  rents 
of  those  estates  which  were  due  at  the  time  when  the  order  for  the 
receiver  was  made,  and  that  no  such  charge  ought  to  have  been 
either  allowed  by  the  Master  or  confirmed  by  the  Lord  Chancellor. 
In  that  particular,  therefore,  I  should  advise  your  Lordships  to 
reverse  the  order  that  has  been  made,  and  to  strike  out  of  the 
charge  against  the  trustee  the  sum  of  money  which  has  been  car- 
ried to  his  debit  by  reason  of  this  imputation  of  wilful  default  in 
respect  of  the  arrears  of  rent  upon  those  two  denominations  of 
land,  anterior  to  the  month  of  November,  1823. 

The  remaining  subjects  in  this  very  complicated  suit  are  some 
considerations  relating  to  interest,  and  to  costs.  There  is  a  claim 
made  on  the  part  of  the  appellant  to  interest  on  certain  sums  of 
money  with  which  the  trustee  has  been  charged  on  the  ground  of 
wilful  default,  and  from  which  part  of  the  order  no  appeal  has 
been  made ;  but  it  appears  that  in  the  Court  below,  interest  has 
been  given  against  the  trustee  in  respect  of  those  sums  only  from 
the  date  of  tlie  Master's  report,  which  I  think  was  in  the  year 
1862;  they  are  sums  of  money  particularly  stated,  which  are 
found  to  be  rents  which  the  trustee,  Mr.  Maziere,  ought  to  have 
received.  If  they  were  rents  which  the  trustee  ought  to  have 
received  (which  is  established,  and  not  questioned),  then  undoubt- 
edly they  are  to  be  regarded  as  sums  of  money  which  were,  or 
ought  to  have  been,  and  therefore  must  be  considered  in  this  Court 
as  being,  in  the  hands  of  the  trustee  at  the  time  of  the  termina- 
tion of  this  trust,  and  they  should  have  been  added  to  the  balance 
.found  due  from  the  trustee  at  that  time.  And  if  it  was  proper,  as 
I  submit  to  your  Lordships  it  was,  and  which  in  fact  is  not 
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*  585  challenged,  *  to  gire  to  the  benefioiarj  the  interest  on  that 
balance  found  due  from  the  trustee  at  the  termination  of 
the  trust,  those  sums  of  money  ought  to  be  considered  as  equally 
in  the  hands  of  the  trustee  at  the  termination  of  the  trust,  and  as 
bearing  interest  in  the  same  way  as  the  rest  of  the  balance  in  his 
hands  ;  but  in  no  other  respect  do  I  consider,  nor  I  trust  will  your 
Lordships  consider,  that  any  interest  account  ought  to  be  allowed. 
In  fact  the  claim  made  on  the  part  of  the  appellant  is  partly  car- 
ried  beyond  the  point  in  which  I  have  expressed  my  concurrence, 
namely,  that  the  particular  sums  of  money  which  remain  as  an 
established  charge  against  the  trustee  for  wilful  default  ought  to 
be  treated  as  a  portion  of  the  balance  in  his  hands  at  the  time  of 
the  termination  of  the  trust. 

Now  we  have  to  consider  (supposing  your  Lordships  should 
agree  with  me)  what  the  effect  of  these  conclusions  must  be  upon 
the  costs  of  this  suit,  and  upon  these  appeals.  I  submit  to  your 
Lordships,  that  the  appeal  fails  wholly  with  respect  to  Wise's  farm ; 
and  your  Lordships,  I  think,  will  concur  with  me,  in  thinking  that 
the  cross  appeal  succeeds  entirely  with  regard  to  Naskiu  and 
Dromerk.  In  respect  therefore  of  the  cross  appeal,  it  will  be 
necessary  to  strike  out  of  the  Lord  Chancellor's  decree  the  sums 
of  money  given  against  the  trustee  on  account  of  his  alleged  wil- 
ful default  with  regard  to  Naskin  and  Dromerk ;  and  the  effect  of 
striking  out  those  words  will  be  this :  that  that  portion  of  the 
decree  which  gives  the  trustee  his  costs  will  then  operate  to 
include  the  costs  incurred  by  tlie  trustee  by  reason  of  the  un- 
founded charge  having  relation  to  those  two  denominations  of 
land.  Then,  upon  the  other  subject,  the  figures  must  be  varied 
according  to  the  amount  of  the  balance  in  the  hands  of 
*586  the  trustee  at  the  termination  of  ^the  trust,  namely, 
in  the  month  of  September,  1837;  and  the  interest 
account  will  also  of  necessity  be  somewhat  varied.  But  the 
computation  and  consequent  rectification  of  the  figures  resulting 
from  your  Lordships'  declaration  is  so  easy,  that  it  must  be  under- 
stood that  those  figures  will  be  embodied  in  the  order  of  your 
Lordships'  House  so  as  to  render  it  wholly  unnecessary  to  have 
any  reference  back  to  the  Court  below,  and  thereby  to  augment 
the  great  costs  which  these  appeals  have  already  inflicted  upon,  the 
parties.  Then  I  think  tliat  your  Lordships  will  also  agree  with* 
me,  that  seeing  that  the  appellant  fails  in  respect  of  Wise's  farm, 
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but  succeeds  upon  this  portion  of  the  appeal  relating  to  the  sub- 
ject of  the  interest,  and  seeing  that  the  cross  appeal  succeeds  in 
the  manner  that  I  have  mentioned,  it  will  be  very  difficult  to  say 
any  thing  with  regard  to  the  costs  of  these  cross  appeals,  other 
than  to  let  them  be  regarded  as  balancing  and  equalling  one 
another,  and  I  am  afraid  that  your  Lordships  can  hardly  see  your 
way  to  making  any  other  direction  upon  the  subject  of  costs  than 
that  which  I  have  already  proposed. 

My  Lords,  the  result  of  the  whole  will  be  this,  if  your  Lord- 
ships agree  with  me :  that  the  Lord  Chancellor's  decision  upon  the 
subject  of  Wise's  farm  is  affirmed ;  that  the  Lord  Chancellor's 
decision  on  the  subject  of  Naskin  and  Dromerk  is  reversed ;  that  the 
Lord  Chancellor's  decision  on  the  subject  of  the  additional  sums 
that  ought  to  be  added  to  the  balance  charged  against  the  repre- 
sentatives of  the  tnistee  for  wilful  default,  and  not  challenged  by 
the  respondent,  will  be  varied  to  the  extent  of  declaring  that  those 
sums  ought  to  be  regarded  as  moneys  in  the  hands  of  the  trustee 
at  the  termination  of  the  trust,  and  as  bearing  interest  in  like 
manner  as  the  rest  of  the  balance  in  his  hands.  The  con- 
sequential alteration  *  in  the  figures  will  be  embodied  in  *  587 
your  Lordships'  decree,  and  no  order  will  be  made  upon 
the  subject  of  the  costs  in  either  of  these  appeals.  My  Lords,  I 
fear  that  my  statement  may  have  been  wanting  in  clearness,  but  I 
trust  that  I  have  sufficiently  brought  out  the  facts  of  the  case,  and 
indicated  the  grounds  of  the  judgment  which  I  have  proposed  for 
your  Lordships'  adoption. 

Lord  Cbanwobth.  —  My  Lords,  so  far  from  thinking  that  there 
has  been  any  want  of  clearness  in  what  you  have  heard  from  my 
noble  and  learned  friend,  I  think  it  has  been  so  clear  that  any 
attempt  to  add  any  thing  further  to  it  would  be  likely  only  to  per- 
plex. With  reference  to  the  subject  of  wilful  default,  I  am  quite 
satisfied  to  rest  my  judgment  upon  this,  that  these  were  defaults 
(if  they  were  defaults  at  all)  which  occurred  some  seventeen  or 
eighteen  years  before  the  termination  of  the  trust,  and  which  were 
not  challenged  for  four  years  after  the  trust  had  determined.  As 
there  was  perfect  bona  fides  on  tlie  part  of  Uie  trustee,  I  think  it 
would  be  very  mischievous  to  encourage  the  notion  that  a  Court 
of  equity  would  enter  into  any  such  question  after  tiiat  lapse  of 
time. 

[4ST] 


*587  OASES  IN  THE  HOUSE  OF  L0BD8. 

Lord  Chelmsford.  —  My  Lords,  I  entirely  agree  with  my  two 
noble  and  learned  friends. 

Lords'  Journals,  80th  May,  1865. 


*  588  •  SPREAD  V,  MORGAN. 

1864.    Jol/ 14, 15,  86.    1865.    Jane  IS. 

WiLUAK*  Spread,  Appellant. 

William  Morgan  and  Others,  Be9pandmt$. 

Electwn.    Statute  of  Limitatians,    Practice.    Appendix,     Costs. 

The  doctrine  of  election  is  not  properlj  a  role  of  positive  law,  but  a  rale  of  prac- 
tice in  equity.  The  knowledge  of  it  is  not  therefore  to  be  imputed  as  a  matter 
of  legal  obligation. 

Where  a  case  of  election  arises,  the  person  who  ought  to  make  it  must  be  shown 
to  have  known  of  his  dutj  to  do  so,  and  must  be  proved  to  have  done  such  acts 
as  amounted  to  an  election. 

Remaining  in  possession  of  two  estates,  held  under  titles  not  consistent  with  each 
other,  affords  no  decisive  proof  of  that  kind.  The  rule  is,  "  that  if  a  partj  be- 
ing bound  to  elect  between  two  properties,  not  being  called  upon  so  to  elect, 
continues  in  the  receipt  of  the  rents  and  profits  of  both,  such  receipt  affording 
no  proof  of  preference,  cannot  be  an  election  to  take  the  one,  and  reject  the 
other."    (Padbury  v.  Clark^  2  M.  &  6.  298,  confirmed.) 

SemUey  per  Lord  Chelmsford.  —  A  party  having  an  equity  to  compel  an  elec- 
tion, does  not  forfeit  that  equity  by  delaj  in  enforcing  it 

Per  Lord  Chelmsford. —  An  election  gives  a  right  to  compensation.  As- 
suming such  compensation  to  be  in  the  nature  of  a  simple  contract  debt,  the 
Statute  of  Limitations  can  only  begin  to  run  against  it  when  the  election  has 
been  made. 

The  Appeal  Committee  cannot  decide  what  documents  are,  and  what  Are  not, 
necessary  to  be  printed  in  the  sppendix  to  a  case.  A  question  on  this  point 
though  known  by  the  parties  to  exist,  was  not  made  the  subject  of  discussioii 
during  the  argument  on  the  appeal.     The  House  would  not  afterwards  hear  it 

•  discussed,  and  refused  to  make  any  order  as  to  the  costs  of  the  appendix. 

The  decision  below  being  reversed,  and  the  cause  remitted,  the  Court  below  was 
lefl  to  deal  with  the  general  question  of  costs. 

John  Spread  was  seised  in  fee  of  the  lands  of  Ballynoran  and 
Springfield,  and  by  his  will,  in  1745,  devised  them  to  bis  sou 
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William  Spread  the  elder,  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  divers  remainders  over. 

This  William  Spread  (called  afterwards,  for  distinction's  sake, 
the  elder)  was  himself  seised  in  fee  of  the  lands  of  Bally  cannon, 
Eilbeg,  Goolnegerah,  ^c.  and  by  settlement  made  on  his 
marriage,  in  April,  1763,  he  conveyed  *  these  last-mentioned  *  589 
lands  to  himself  for  life,  remainder  to  trustees  for  a  term 
of  three  hundred  years,  to  raise  lOOOZ.  for  younger  children,  and 
subject  thereto  to  the  use  of  his  first  and  other  sons  in  tail  male, 
with  divers  remainders  over.  Richard  Spread,  the  grandfather  of 
the  appellant,  was  the  eldest  son  of  this  marriage.  William  Spread 
the  elder  died  in  1775,  and  his  eldest  sqn,  Richard,  thereon  en- 
tered into  possession  of  the  estates.  In  Michaelmas,  1793,  he 
suffered  a  recovery  of  the  lands  comprised  in  the  settlement  of 
1763,  but  did  no  act  to  bar  the  estate  tail  in  the  lands  of  Ballyno- 
ran  and  Springfield,  comprised  in  the  will  of  1745.  He  married 
in  1793,  but  did  not  then  execute  any  marriage  settlement,  but  he 
executed  one  in  1794  after  the  birth  of  his  eldest  son  William 
Spread  (called  William  Spread  the  younger).  This  settlement  of 
1794  recited  that  Richard  Spread  was  seised  in  fee  of  the 
lands  of  Ballynoran  and  Springfield,  and  also  seised  in  fee  of 
the  lands  of  Ballycannon  and  Eilbeg,  &c.  and  purported  to  convey 
all  the  lands  to  the  use  of  himself  for  life,  remainder  to  trustees 
for  a  term  of  five  hundred  years,  to  raise  3000Z.  for  younger  chil- 
dren, and,  subject  thereto,  to  his  son  William  Spread  the  younger, 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  remain- 
der to  his  daughters  as  tenants  in  common  in  tail  general,  re- 
mainder to  the  use  of  the  second,  third,  fourth,  and  subsequent 
sons  of  Richard  Spread  and  his  then  wife,  successively  in  tail  male, 
remainder  to  the  daughters  of  Richard  Spread,  with  divers  remain- 
ders over ;  and  Richard  Spread  was  to  have  power  to  charge  the 
lands  with  lOOOZ.  for  his  own  use,  a  power  which  he  afterwards 
exercised,  in  April,  1818,  by  a  mortgage  to  one  George  Bland. 
And  he  covenanted  with  the  trustees  that  he  was  seised  in  fee  of 
all  the  said  lands,  and  had  good  title  to  convey  the  same. 

Richard  Spread  had  by  this  marriage  William  Spread 
*  (the  younger)  ;  Richard  Spread,  who  died  without  issue,    *  690 
2d  May,  1823 ;  Palms  Spread,  who  died  without  issue  in 
1844 ;  Thomas  (the  father  of  the  appellant),  who  died  in  1831, 
and  five  other  children. 
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Id  1819  Richard  Spread  granted  to  his  eldest  son,  William 
Spread  the  younger,  three  annuities,  amounting  together  to  300Z.  a 
year  for  life,  charged  upon  tlie  lands  of  Ballycannon,  and  after- 
wards granted  him  a  lease  for  life  of  the  lands  of  Ballynoran,  at 
a  rent  of  3002.  a  year,  with  liberty  to  deduct  thereout  the  amount 
of  the  three  annuities. 

Richard  Spread  the  settlor  died  in  May,  1831,  on  which  William 
Spread  the  younger  entered  into  possession  of  all  the  lands  com- 
prised in  the  will  of  1745,  and  in  the  settlement  of  November, 
1794. 

In  February,  1832,  a  bill  was  filed  by  all  the  parties  interested, 
against  William  Spread  the  younger,  praying  for  a  sale  of  the 
premises,  comprised  in  the  trust  terms  of  three  hundred  and 
of  five  hundred  years,  and  for  payment  of  the  charges  of  lOOOI. 
and  3000/.  In  this  suit  (known  as  that  of  Westropp  v.  Spread) 
it  was  assumed  that  Richard  Spread,  at  the  date  of  the  settlement 
of  November,  1794,  was  seised  in  fee  of  all  the  lands  therein  com* 
prised ;  and  a  report  of  the  Master,  made  in  the  course  of  the  suit, 
stated  the  same  as  a  fact. 

In  March,  1832,  a  suit  was  brought  to  enforce  payment  of  the 
money  secured  to  Bland  on  his  mortgage,  and  this  was  finally  sat- 
isfied when,  in  1836,  a  sale  was  ordered  in  the  suit  of  Westropp  v. 
Spread.  In  the  course  of  the  proceedings  for  this  sale,  a  case  on 
the  title  to  the  property  was,  by  the  plaintiff's  solicitor,  laid  before 
Mr.  Serjeant  Warren,  who,  in  July,  1837,  approved  of  the  title  to 
all  the  lands  except  those  of  Ballynoran  and  Springfield,  which  he 
stated  could  not  be  sold  for  payment  of  charges  under  the  settle- 
ment of  1794,  as  Richard  Spread  was  only  tenant  in  tail 
*  591  thereof  when  he  executed  *  the  settlement,  and  that  Wil* 
liam  Spread  the  younger  was,  at  the  time  of  the  opinion, 
tenant  in  tail  thereof,  under  the  will  of  John  Spread,  made  in 
1745.  Tliis  opinion  appeared  to  have  been  made  known  to  all  the 
parties  concerned,  and  in  January,  1839,  William  Spread  the 
younger  executed  a  disentailing  deed  of  Ballynoran  and  Spring- 
field. The  Master  adopted  the  opinion  of  Mr.  Serjeant  Warren, 
and  these  lands  were  declared  not  subject  to  the  sale,  all  the  other 
lands  were  not  required,  and  those  of  Ballycannon  were  not  sold. 
The  sale  produced  enough  to  satisfy  the  order,  and  to  leave  a  sur- 
plus of  5072.,  which  was  paid  into  Court  to  the  credit  of  the  cause, 
and  William  Spread  afterwards  obtained  an  order  for  payment  to 
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him  of 'the  dividends  thereon.  William  Spread  continued  in  pos- 
session of  all  the  unsold  lands,  and  in  January,  1845,  mortgaged 
the  lands  of  Ballynoran  and  Springfield,  and  of  Balljcanuon  and 
Kilbeg  to  James  Henej,  for  BOOL  The  mortgage  recited  (among 
other  things)  the  settlement  of  November,  1794,  and  that  Richard 
Spread  was  seised  in  fee  simple  of  all  the  lands  therein  comprised. 
This  mortgage  was,  in  November,  1845,  transferred  to  William 
Morgan,  from  whom  a  further  sum  of  17007.  was  borrowed. 

On  the  6th  July,  1849,  William  Spread  the  younger  made  his 
will,  by  which  he  directed  his  debts  to  be  raised  out  of  Ballynoran 
and  Springfield,  charged  certain  annuities  on  those  lands,  one  of 
which  (100/.  a  year)  was  given  to  his  daughter  and  her  issue,  and, 
subject  thereto,  he  devised  them  to  the  appellant  and  his  issue, 
with  remainders  over,  and  he  made  Frederick  Newe  executor  and 
trustee  under  his  will. 

William  Spread  the  younger  died  in  September,  1849,  without 
lawful  issue.  The  appellant,  whose  other  uncles  had  also  died 
before  that  time  without  lawful  issue,  was  his  heir  at  law,  and  also 
the  person  entitled  next  in  remainder  to  the  lands  comprised  in 
the  settlement  of  1794. 

*  In  April,  1850,  Newe  filed  his  bill  against  the  appellant    *  592 
and  others,  to  have  the  trusts  of  this  will  carried  into  eSect. 
The  bill  prayed  that  it  might  be  declared  on  what  estates  of  the 
testator  the  several  annuities  and  legacies  were  charged,  and  for 
an  account,  <&c. 

The  appellant  being  then  an  infant,  an  answer  was  put  in  by  his 
guardian  ad  litem^  in  November,  1850,  and  the  only  question  then 
raised  was  as  to  the  competency  of  William  Spread  the  younger  to 
make  a  will.  An  application  was  made  on  behalf  of  the  appellant 
for  a  sale  of  the  lands  of  Ballynoran  and  Springfield,  which  appli- 
cation was  opposed  by  Newe.  On  the  19th  November,  1852,  an 
order  was  made  for  an  issue  to  try  the  competency  of  William 
Spread  the  younger  to  make  a  will.  NoUiing  was  done  on  this 
order. 

On  the  28th  November,  1858,  the  various  parties  having  in  the 
mean  time  agreed  upon  terms  (the  appellant  no  longer  contesting 
the  competency  of  William  Spread),  an  order  was  founded  upon 
them,  whereby  it  was  declared  that  the  trusts  in  the  will  of  William 
Spread  the  younger  should  be  carried  into  execution,  and  that  it 
should  be  referred  to  the  Master  to  inquire  and  report  on  what 
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estates  of  him,  William  Spread  the  younger,  the  legacies  and  an- 
nuities given  by  his  will,  and  also  his  debts,  were  severally  charged 
and  ought  to  be  paid.  Other  proceedings  took  place,  and  in  Feb- 
ruary,  1859,  the  whole  matter  came  before  Lord  Ghanoelior 
Napier,  who  pronounced  an  order  declaring  that  William  Spread 
the  younger  had  elected  to  confirm  the  settlement  of  November^ 
1794,  and  to  take  the  lands  of  Ballynoran  and  Springfield  under 
that  settlement ;  that  accordingly  those  who  tlien  represented  his 
estate  were  bound  to  give  effect  to  the  same,  and  that  such  lands 
had  been  subject  in  equity  to  the  trusts  therein  contained ;  that 

the  appellant  was  entitled  in  equity  to  an  estate  in  fee  sim* 
*593    pie  in  possession  *  therein,  free  from  any  encumbrances 

created  by  the  will  of  William  Spread  the  younger,  and 
Morgan  and  the  other  respondents  were  ordered  to  execute  a 
proper  conveyance  of  the  said  lands  to  the  appellant.^  This  de- 
cree  was  taken  by  appeal  before  the  Lords  Justices,  who,  on  the 
8th  December,  1859,  reversed  the  same,  and  dismissed  the  appel* 
lant's  cause  petition  with  costs,  without  prejudice  to  any  application 
to  be  made  by  him  to  vary  the  order  made  in  November,  1852. 
An  application  was  accordingly  made  to  the  Master  of  the  Rolls 
who,  in  February,  1860,  refused  the  same.  In  April,  1860,  the 
cause  was  heard  on  exceptions  and  on  merits,  and  an  order  made 
in  accordance  with  the  above  decision  of  the  Lords  Justices. 
This  appeal  was  brought  against  the  decree  of  the  Lords  Justices 
of  the  8th  December,  1859,  and  a  consequent  order  made  in  April, 
1860. 

The  Attorney' Q-eTieral  (^Sir  JB.  Palmer)  and  The  SoUcitor-Q-enr 
erdl  for^  Ireland  (JIfr.  Sullivan,  —  Mr.  McMdhon  was  with  them), 
for  the  appellants.  —  The  first  question  here  is,  whether  William 
Spread  the  younger,  the  tenant  for  life,  was,  by  the  operation  of 
the  deed,  put  to  his  election.  [It  was  admitted  that  the  will  of 
1745  and  the  deed  of  1794  did  give  rise  to  a  case  of  election.] 
The  next  is,  whether  what  he  did  amounted  to  an  election.  The 
difference  as  to  consequences  between  election  under  a  deed  and 
under  a  will  was  considered  in  Ch-een  v.  Oreen?  and  it  was  there 
said  that  in  an  election  against  a  marriage  settlement  as  operating 
a  contract,  the  principle,  not  of  compensation,  as  under  a  will,  but 

'  Dniry's  Gas.  in  Chanc.  temp.  Napier,  535 ;  9  Irish,  Ch.  Bep.  535. 
•  19  Yes.  665,  2  Mer.  86. 
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of  forfeiture  must  be  applied.  But  whatever  maj  be  the  distinc- 
tion in  that  respect  it  is  clear  that  the  equitable  rule  as  to 
election  is  as  applicable  to  *  rights  created  under  a  deed  as  *  594 
under  a  will.  The  deed  here  did  raise  a  case  of  election, 
and  the  question  now  is  whether  William  Spread  the  younger 
must  not  be  taken  to  have  made  his  election,  and  to  hare  elected 
to  take  under  the  settlement.  The  result  of  the  authorities  on 
this  point  is,  that  when  a  person  is  informed  of  the  state  of  his 
title,  and  of  his  power  to  withdraw  from  the  settlement,  but  he 
chooses  to  take  advantage  of  it,  he  is  thereby  concluded.  Lord 
Chancellor  Napier  thought  that  the  acts  of  William  Spread  the 
younger  showed  that  he  had  brought  himself  within  the  operation 
of  this  rule.  That  decision  was  right.  Knowledge  is  assumed 
when  the  opportunity  for  knowledge  exists,  and  there  has  been 
sufficient  length  of  time  to  use  that  opportunity,  Butricke  v.  Broad- 
huTBt^  and  Wake  v.  Wake?  In  the  former  of  these  cases.  Lord 
Ohancellor  Thurlow,  commenting  on  Beaulieu  v.  Cardigan^  said 
that  that  case  appeared  to  leave  election  open  for  fifty  years,  but 
that  that  must  depend  on  the  circumstances  of  each  case.  That 
principle  was  acted  on  in  Giddings  v,  Oiddings.^  In  WorthingUm 
V.  Wigintan^  it  was  declared  that  to  constitute  a  settled  and  con- 
cluded election  there  must  be  clear  proof  that  the  person  was 
aware  of  the  nature  and  extent  of  his  rights,  and  that  having  that 
knowledge  he  intended  to  elect.  But  applying  that  doctrine  itself 
to  the  circumstances  of  that  case  where  the  widow  had  done  many 
acts  as  executrix,  though  the  Master  found  that  it  would  have 
been  to  her  disadvantage  to  take  under  the  will,  it  was  held  that 
she  must  be  treated  as  having  elected  to  take  under  it.  Charging 
a  property  is  an  act  of  election.  Conveying  to  a  mortgagee 
with  knowledge  of  all  the  *  facts  is  an  act  of  election.  *595 
William  Spread  the  younger  did  this ;  he  had  no  life  estate 
to  convey,  except  under  the  settlement.  Receiving  the  benefit 
conferred  by  the  settlement  as  distinct  from  the  will,  when  he 
knew  what  were  his  rights  under  the  two,  amounted  to  the  act  of 
election,  and  it  was  not  necessary  that  he  should  be  shown  to  be 
exactly  aware  of  the  rule  of  law.  Dealing  with  the  property  as 
his  own  is  itself  an  act  of  election,  Briscoe  v.  Briscoe?    Lord 

*  1  Yes.  Jun.  171,  S  Brown,  Ch.  8S.  *  8  Russ.  241. 

*  1  Yes.  Jan.  S35,  8  Brown,  Ch.  255.  *  20  BeaT.  67. 

'  AmbL  538 ;  8  Brown,  P.  C.  277.  *  1  Jones  &  L.  884. 
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Chancellor  Sugden  tliere  Bud,^  "  If  another  dispoees  of  property 
belonging  to  me  in  favour  of  a  third  person,  and  gives  to  me  prop- 
Qrty  of  his  own,  I  am  put  to  my  election,  either  to  take  that  which 
is  given  to  me,  and  relinquish  m^  own  properly,  or  to  take  mj  own 
and  relinquish  that  which  has  been  given  to  me ;  and  if  I  deal 
with  the  property  which  has  been  given  to  me  as  mj  own,  with  a 
knowledge  of  tlie  existence  of  the  question  of  election,  it  is  a  clear 
deliberate  act  of  election  to  take  the  property  given  to  me."  The 
knowledge  of  tho  duty  to  make  an  election  cannot  be  denied  when 
it  is  seen  that  there  are  two  properties  to  be  held  by  distinct  and 
opposing  titles  ;  and  the  fact  that  they  are  so  held  is  brought  home, 
as  it  was  here,  to  the  knowledge  of  William  Spread  the  younger  by 
the  deliberate  opinion  of  an  eminent  lawyer,  an  opinion  which  was 
imniediately  acted  on  by  the  person  in  possession  of  the  property. 
This  case  is  therefore  stronger  than  that  of  Tibbitt  v.  T3)hU»? 
which  shows  that  acquiescence  and  lapse  of  time  will  bind  the 
parties. 

But  suppose  the  House  should  be  of  opinion  that  no  election  has 
wstually  taken  place,  then  an  election  must  be  directed,  and  the 

respondents  must  be  ordered  to  give  compensation.     [The 
*  596    LoBD  Chancellor.  —  If  an  order  *  of  that  sort  is  made, 

how  far  would  the  accounts  go  back  7]  There  cannot  be 
here  any  question  as  to  the  Statute  of  Limitations,  for  it  was  not 
till  the  appellant  came  into  possession  that  he  could  raise  theques- 
.  tion.  Tho  case  of  The  Duke  of  Leeds  v.  Amherat?  acted  on  in 
many  cases  Eince,  shows  that  all  the  assets  of  the  person  are  liable, 
whero  he  has  wrongfully  possessed  himself  of  funds  to  which  he 
was  not  entitled.  The  right  to  compensation  is  a  charge  upon  the 
real  as  well  as  the  personal  estate. 

Sir  H.  Caimi  (_Mr.  Chatterton  of  the  Irish  bar  was  with  him), 
fbr  Morgan,  the  mortgagee.  — The  mortgagee  here  is  entitled  to 
say  that  there  had  not  been  at  the  time  of  the  mortgage  any  elec- 
tion made,  and  consequently  that  his  rights  are  not  affected,  so 
tiiat  if  an  election  was  nude  at  any  subsequent  time,  and  compen- 
ras  necessary,  it  must  come  out  of  tho  general  assets,  and 
',  of  Ballynoran  and  Spring&eld.    If  it  should  be  said  that 
as  evidence  on  both  sides  as  to  the  election,  then  it  is  snb- 
on  the  part  of  the  mortgagee,  that  the  balance  of  evidence 
gea  &  L.  349.  *  19  Tei.  6SS,  2  Mer.  9S,  n.  '  SO  Bear.  !39. 
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was  in  favour  of  Spread's  desire  to  retain  BaUynoran  and  Spring- 
field. 

The  case  of  Worthinffton  ▼.  Wigintcn^  cannot,  with  reference 
to  tlie  decision  on  the  facts  there,  be  considered  as  any  authority. 
There  was  an  appeal  against  that  decision ;  and  on  tlie  case  being 
opened  before  the  Lords  Justices,  it  was  compromised.^  Here  the 
facts  showed  no  intention  to  give  up  Ballynoran  and  Springfield, 
but  the  reverse.  It  is  true  that  William  Spread  received  the  rents 
of  Ballycannon  and  Eilbeg  up  to  the  last,  but  it  must  be  remem- 
bered that  he  was  entitled  to  them  in  a  double  character, 
for  he  was  the  heir  at  law  of  the  settlor,  *  and  would  take  *  597 
those  lands  in  that  character  if  his  life  estate  in  them, 
under  the  settlements,  was  gone.  So  again,  as  to  the  barring  of 
the  estate  tail  in  1889,  for  he  claimed  to  be  the  actual  possessor  of 
the  property.  Then,  again,  the  discharge  of  the  receiver  from  the 
lands  of  Springfield  was  nothing,  for  the  receiver  had  been  ap- 
pointed under  tlie  erroneous  idea  that  the  decree  bound  those 
estates.  There  was  no  evidence  whatever  that  Spread  had  seen 
Mr.  Serjeant  Warren's  opinion,  but  if  he  had,  it  was  immaterial, 
for  though  that  opinion  showed  a  difierence  in  the  nature  of  the 
title  to  the  two  estates,  it  never  suggested  in  any  way  the  idea  of 
the  necessity  of  election  between  them ;  and  no  man  can  be  taken 
to  be  bound  to  be  acquainted  with  that  rule  of  equity  practice,  for 
it  is  not  a  rule  of  positive  law,  so  as  to  have  his  rights  afiected  by 
the  non-observance  of  it.  In  the  mortgage  in  1855  there  was  a 
dbtinct  statement  that  Spread  was  the  holder  of  both  the  estates 
in  fee,  and  there  was  nothing  whatever  in  that  which  showed  an 
intention  to  elect  to  hold  under  the  will  instead  of  holding  under 
the  settlement.  On  the  facts,  therefore,  there  is  no  ground  for 
saying  that  Spread  made  any  election. 

Then  as  to  the  authorities;  Dillon  v.  Parker^  shows  that  the 
party  must  be  apprised  of  the  obligation  to  elect,  which  certainly 
was  not  the  case  here,  and  that  being  so  apprised  of  it,  he  deliber- 
ately elected ;  Hdwards  v.  Morgan  ^  is  strongly  to  that  efiect.  If 
Butricke  v.  Broadhurst  ^  is  properly  reported,  no  case  of  election 

1  20  Beay.  67.  '  20  Beay.  S4,  n. 

*  1  Swanst  S59.    See  Jacob,  605,  and  1  Clark  &  F.  803,  and  the  case  at  law, 
2  Biod.  k  B.  12. 

*  M'Clel.  541,  IS  Price,  782 ;  afid.  1  Dow  &  C.  104, 1  Bligh,  N.  S.  401. 

*  1  Yes.  Jon.  171,  S.  C.  8  Brown,  Cb.  88. 
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really  existed  there.  Lord  Thurlow  there  said,  "  If  tlie  plain- 
*  598    tifi*  had  filed  a  bill  stating  that  she  did  not  know  the  *  state 

of  the  fund,  and  desiring  to  have  the  debts  and  legacies 
paid  and  the  property  cleared,  that  she  might  elect  to  advantage  ; 
she  might  hare  done  so."  Spread  was  here  in  the  same  situation  ; 
be  bad  not  been  called  on  to  elect,  and  had  done  nothing  wliicb, 
without  showing  that  he  was  bound  to  elect  and  had  been  required 
to  elect,  could  be  said  to  amount  to  an  election. 

Mr.  Bolt  (JIfr.  0.  Andrew!  of  the  Irish  bar  was  with  him),  for 
the  other  respondents.  —  Ae  to  the  autiiorities,  two  ma;  be  added 
to  those  already  cited,  to  show  that  a  knowledge  of  the  obligation 
to  elect  must  be  proved  to  have  existed  before  the  creditor  could 
enter  on  the  discussion  whether  what  was  done  amounted  to  aa 
election.     HathboTiu  v.  The  Earl  of  Aldborouffh^  is  the  firsL     It 
was  tliere  said,'  "  Earl  John  may  have  known  his  legal  rights,  but 
not  his  equit^le  obligations  " ;  and  then  as  an  intention  to  elect 
had  not  been  distinctly  shown  and  acted  on,  it  was  held  that  none 
had  taken  place.    In  Padhury  v.  Clark*  it  was  held  that  on  a 
question  of  election  by  a  party  bound  to  elect  between  two  proper- 
ties, it  is  necessary  to  inquire  into  the  circumstances  of  tlie  prop- 
erty against  which  the  election  is  supposed  to  have  been  made; 
fni.  if  a  nnrty  SO  situsted,  DOt  being  called  ou  to  elect,  continues 
pt  of  the  rents  and  profits  of  both  properties,  such 
lot  be  construed  into  an  election  to  take  the  one  and 
ther.    Apply  that  rule  here,  and  t^ero  is  no  ground 
'  saying  that  there  has  been  an  election.    But  further, 
10  decided  that  dealing  with  one  property  by  the  way 
artgage  whore  the  party  to  be  affected,  and  having  the 
to  call  for  "the  election,  knew  of  it,  but  did  not 
or  the  election,  such  dealing  will  not  avail  to  prove  an 
on  against  the  receipt  of  the  rents  and  profits  of  the 

feiture  or  compensation,  it  is  clear  that,  even  where 
en  an  election,  if  a  man  elects  to  take  under  an  in- 
here is  no  forfeiture  of  the  other,  but  a  mere  claim  for 
1  is  established.     Tlien  what  is  that  compensation  to 

In  Greenwood  v.  Penny,*  the  heir  elected  to  take 

vill,  and  required  tlie  executors  to  complete  a  contract 

■  H&yei,  216.        •  2  Uaca.  ft  Q.  SSa.       •  13  Beav.  403. 
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by  the  testator  for  the  purchase  of  a  freehold  estate,  and  it  was 
conveyed  to  him  ;  he  nevertheless  received  great  advantages  under 
the  will,  and  it  was  held  that  the  parties  disappointed  by  the  elec- 
tion had  no  lien  on  the  purchased  estate  for  the  amount  received, 
but  that  they  were  entitled  to  prove  against  the  general  estate  of 
the  heir  for  the  whole  amount  received  by  him  under  the  will. 
[The  Lobd  Ghancellob.  —  No  lien  on  that  particular  estate,  but 
was  not  the  general  estate  liable  to  make  compensation  for  those 
amounts  ?] 

The  appellant  has  no  right  to  raise  the  question  of  election. 
There  is  no  proof  that  he  ever  insisted  on  his  right  to  compel  an 
election.  He  was  in  that  respect  guilty  of  laches,  and  is  therefore 
barred  from  any  right  to  support  the  present  claim. 

If  any  right  to  compensation  at  any  time  existed,  it  was  in  the 
nature  of  a  debt,  of  a  simple  contract  debt,  and  is  now  barred  by 
the  Statute  of  Limitations. 

Z%e  Attorney- General^  in  reply.  —  Where  a  case  of  election 
exists,  there  is  no  authority  which  requires  that  the  party 
bound  to  make  the  election  *  should  be  formally  required  *  600 
to  do  so.  If  the  person  so  acts  as  to  do  what  amounts  to 
an  election,  he  is  bound.  Butricke  v.  Broadhurst  is  decisive  on 
that  point ;  and  though  it  is  true  that  the  remark  quoted  on  the 
other  side  was  uttered,  Lord  Thurlow  held  that  under  the  circum- 
stances there  an  election  had  been  made.  The  circumstances 
there  were  not  so  strong  as  they  are  here. 

1865.    Jane  12. 

The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  this  is 
an  appeal  from  an  order  of  the  Lords  Justices  of  Appeal  in  Ire- 
land, reversing  the  decree  of  Lord  Chancellor  Napier,  made  in  the 
suit  instituted  by  the  appellant.  By  that  decree,  dated  the  7th 
November,  1859,  it  was  declared  that  William  Spread  did  in  his 
lifetime  elect  to  confirm  the  settlement  of  1794,  and  to  take  the 
lands  of  Ballynoran  and  Springfield  under  that  settlement. 

This  was  reversed  by  the  Lords  Justices  of  Appeal,  on  the 
ground  solely  of  a  prior  decree  in  a  cause  of  Newe  v.  Spread^  in 
which  the  appellant  was  a  defendant,  and  by  which  decree  the 
Lords  Justices  considered  that  the  appellant  was  precluded  from 
raising  a  case  of  election  against  William  Spread  and  those  claim- 
ing under  him. 
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The  facts  are  of  a  complicated  nature,  and  somo  sliort  statement 
of  them  is  necessarj  to  render  any  opinion  intelligible. 

In  tUe  year  1T94,  a  settlement  Tos  made  by  Richard  Spread,  the 
father  of  William  Spread. 

It  proceeded  on  a  recital  that  Bicliard  Spread  was  then  seised  in 
fee  of  the  lands  of  Ballynoran  and  Springfield,  in  the  county  of 
Cork  ;  and  also  of  several  other  estates  in  the  same  county  ;  and 
it  conveyed  all  (Jiese  lands  to  the  use  of  Richard  Spread  for 
•  601  life,  with  remainder  •  (subject  to  an  annuity  for  his  widow) 
to  tnistccs  for  a  term  of  years,  upon  trust,  to  raise  80001. 
for  younger  children,  with  remainder  to  William  Spread  for  life, 
with  remainder  to  his  first  and  other  sons  successively  in  tail  male, 
with  remainder  to  his  daughters  as  tenants  in  common  in  tail,  with 
remainder  to  the  first  and  other  sous  of  Richard  Spread,  by  Susan- 
nah his  wife,  successively  in  tail,  with  remainder  over. 

The  whole  of  these  lands,  exclusive  of  Ballynoran  and  Spring- 
field, were  subject  to  judgment  debts  and  some  prior  encum- 


Richard  Spread  the  settlor  died  in  1881.  On  his  death,  Wil- 
liam Spread  entered  into  possession  of  all  tlie  estates  comprised  in 
the  settlement.  In  1832,  a  suit  was  instituted  for  the  purpose  of 
raising  the  portions  of  younger  children  ;  and  in  1836  a  decree 
was  made  for  sale  of  a  portion  of  the  settled  estates. 

It  was  then  discovered  that  Richard  Spread  the  settlor  was,  at 
the  time  of  settlement,  tenant  iu  tail  male  of  the  lands  of  Bally- 
noran and  Springfield. 

A  case  of  election,  therefore,  arose  against  William  Spread.  If 
he  determined  to  withdraw  from  the  lands  of  Ballynoran  and 
Springfield,  and  not  to  confirm  the  settlement  of  1794,  he  became 
bound  to  make  compensation  to  the  parties  entitled  under  tliat 
settlement  to  tlio  extent  of  the  value  of  his  own  interest  under 
the  same,  provided  the  value  thereof  did  not  exceed  the  value  of 
"  3allynoran  and  Springfield. 

)n  which  then  arises  is,  did  William  Spread  make 
living  his  life  ?  And  this  must  be  answered  by  con- 
Ifcct  of  his  acts  and  conduct  subsequently  to  the  dis- 
entail. 

iam  Spread  continued  in  possession  of  all  the  lands 
sed  in  the  settlement  which  remained  unsold  ;  *  and 
luary,  1839,  he  executed  a  disentailing  deed  of 
[448] 


SPBEAD  V,  MORGAN.  *602 

Springfield  and  Ballynoran,  and  declared  the  uses  to  himself 
in  fee. 

In  the  month  of  January,  1845,  he  executed  a  mortgage  of  the 
fee  simple  of  the  lands  of  Ballynoran  and  Springfield,  and  of  his 
life  estate  in  a  certain  portion  of  the  other  lands  comprised  in  the 
settlement  of  1794,  to  one  James  Heney,  to  secure  5001.  and  in- 
terest. And  this  mortgage  was  afterwards  transferred  to  one 
William  Morgan,  who  advanced  to  William  Spread  the  further 
sum  of  1200Z.  on  the  security.  This  mortgage  deed  recited  the 
entail  of  Ballynoran  and  Springfield,  and  the  disentailing  deed. 

By  various  other  acts,  William  Spread  asserted  his  right  and 
interest  as  tenant  for  life  of  all  the  estates  comprised  in  the  deed 
of  1794  ;  and  he  continued  in  possession  and  enjoyment  of  those 
estates  until  the  time  of  his  decease,  on  the  20th  September, 
1849. 

It  is  material  to  observe  that  there  is  nothing  to  prove  that  Wil- 
liam Spread  was  informed  of  his  equitable  obligation  to  elect 
between  the  entailed  estates  and  the  other  estates  comprised  in 
the  settlement.  In  the  opinion  of  Mr.  Warren,  which  first 
stated  the  tenancy  in  tail,  nothing  is  said  of  the  obligation  to 
elect. 

It  is  true,  as^  a  general  proposition,  that  knowledge  of  the  law 
must  be  imputed  to  every  person,  but  it  would  be  too  much  to  im- 
pute knowledge  of  this  tvle  of  equity ;  election,  as  a  question  of 
intention,  of  course  implies  knowledge.  There  may  be  a  series  of 
unequivocal  acts,  from  which  an  intention  to  elect,  and  the  fact  of 
actual  election,  may  be  inferred;  but  under  the  circumstances 
of  the  present  case,  it  does  not  appear  to  me  that  any  such  infer- 
ence can  be  drawn.  William  Spread  continued  in  the  pos- 
session and  enjoyment  of  the  settled  estates  *  until  the  *608 
time  of  his  death,  but  this  circumstance  furnishes  no  con- 
clusive proof  of  any  intention  to  take  the  lands  of  Springfield  and 
Ballynoran  under  the  settlement,  inasmuch  as  he  had  mortgaged 
these  lands  to  Mr.  Heney,  as  tenant  thereof  in  fee  simple ;  and 
still  less  do  the  facts  of  the  disentailing  deed  and  mortgage  afford 
proof  of  an  intention  to  take  against  the  settlement,  inasmuch  as 
he  continued  to  enjoy,  and  to  act  as  the  owner  of  all  the  other 
estates  which  were  comprised  in  it. 

The  first  inference  was  much  pressed,  and  it  was  urged  that 
having  continued  in  the  enjoyment  of  the  settled  estates  for  many 
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years  after  the  discovery  of  the  real  nature  of  his  title,  William 
Spread  could  not  be  heard  to  say  that  he  had  not  elected  to  take 
under  the  settlement.  But  I  concur  with  Lord  Gottenham  in 
opinion  that  if  a  party  who  is  bound  to  elect  between  two  estates, 
continues  without  being  required  to  elect,  in  possession  of  both, 
such  possession  and  enjoyment,  inasmuch  as  it  affords  no  proof  of 
preference,  cannot  be  held  to  be  an  election  to  take  one  of  the 
estates  and  to  reject  the  other.  My  opinion  is,  that  William 
Spread  believed  he  was  entitled  to  the  enjoyment  of  both  estates, 
that  he  was  ignorant  of  the  equity  to  which  he  was  in  fact  subject, 
and  that  he  did  not  intend  to  take  either  of  the  estates  in  prefer- 
ence to  the  other. 

Tlie  conclusion  therefore  is,  first,  that  a  case  for  election  existed 
and  still  exists  ;  but  secondly,  that  William  Spread  did  not  make, 
and  cannot  be  taken  to  have  made,  any  election  ;  and  thirdly,  that 
those  who  claim  under  his  will  an  interest  in  the  estates  of  Bally- 
noran  and  Springfield,  are  bound  to  make  compensation  for  the 
value  of  the  interest  so  claimed  by  them  to  the  parties  who  are 
entitled  under  the  settlement.  But  before  effect  is  given  to 
*  604  this  conclusion,  it  is  necessary  to  consider  *  the  ground  on 
which  the  Lords  Justices  of  Appeal  have  reversed  the  de- 
cree of  Lord  Chancellor  Napier.  , 

For  this  purpose  it  is  necessary  to  state  that  William  Spread,  by 
his  will  dated  the  6th  day  of  July,  1849,  and  which  was  duly  exe- 
cuted and  attested  for  the  devise  of  real  estates,  charged  the 
estates  of  Ballynoran  and  Springfield  with  the  payment  of  his 
debts  and  legacies,  and  also  with  a  perpetual  annuity  of  1002.  to 
his  daughter,  Mrs.  Sullivan  and  her  issue,  and  subject  thereto  he 
gave  the  same  estates  to  the  appellant ;  and  he  appointed  one 
Frederick  Newe,  and  another  person,  to  be  the  trustees  and  execu- 
tors of  his  will. 

At  the  time  of  the  death  of  William  Spread  (who  died  without 
leaving  issue),  the  appellant  being  the  eldest  son  of  Thomas,  who 
was  the  fourth  son  of  Richard  Spread  (his  first,  second,  and  third 
sons  being  dead  without  issue),  became  and  was  entitled  as  tenant 
in  tail  male,  in  possession  to  the  estates  comprised  in  the  settle- 
ment of  1794.  Shortly  after  the  death  of  William  Spread  a  suit 
was  instituted  by  Mr.  Newe,  as  trustee  and  executor,  against  the 
appellant  and  others  entitled  under  the  will  of  William  Spread, 
for  the  purpose  of  having  his  estate  administered,  and  the  trusts 
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of  his  will  carried  into  execution  by  and  tinder  the  direction  of 
the  Court.  The  answer  of  the  appellant,  who  was  then  an  infant, 
was  put  in  bj  his  guardian,  and  it  raised  an  issue  as  to  the  sanitj 
of  the  testator,  William  Spread.  But  on  the  appellant  attaining 
the  age  of  twenty-one  years,  he  admitted  the  sanity  of  the  testator, 
and  assented  to  a  decree  for  the  administration  of  his  estate. 
That  decree  was  in  the  usual  form,  and  it  directed  an  inquiry  as  to 
the  estates  of  the  testator  which  passed  under  his  will,  and  were 
charged  with  the  payment  of  his  debts  and  legacies. 

There  was  no  adjudication,  therefore,  as  to  the  estates 
*of  Ballynoran  and  Springfield  having  passed  under  the  will  *  605 
of  William  Spread.  That  was  the  subject  of  inquiry  only, 
and  under  that  inquiry  the  case  of  election  might  have  been  raised, 
and  the  appellant  might  have  contended  that  William  Spread  had 
no  title  to  devise  the  lands  of  Ballynoran  and  Springfield,  inas- 
much  as  they  were  bound  by  the  trusts  and  the  settlements.  But 
the  Lords  Justices  of  Appeal  appear  to  have  held  that  the  appel- 
lant, by  consenting  to  the  decree  in  Newe  v.  Spread^  had  conclu- 
sively admitted  that  the  testator  had  power  to  dispose  of  the  lands 
of  Ballynoran  and  Springfield,  and  that  they  passed  both  at  law 
and  equity  under  his  will,  and  were  subject  to  the  trusts  thereof. 
This,  howevec,  is  not  the  result,  or  the  legal  effect  of  the  decree, 
and  as  I  have  already  observed,  there  is  nothing  in  the  decree 
which  involves  any  judicial  determination  as  to  the  testator's  own- 
ership of  the  lands  in  question. 

I  am  of  opinion,  therefore,  that  this  decree  was  no  bar  to  the 
relief  sought  by  the  appellant  in  the  present  suit,  and  that  it  con- 
tains no  judicial  determination  of  any  of  the  questions  now  raised 
by  the  appellant.  I  must,  therefore,  advise  your  Lordships  to  re- 
verse the  decree  of  the  Lords  Justices  of  Appeal. 

This  reversal  brings  us  to  consider  whether  the  decree  of  Lord« 
Chancellor  Napier  ought  to  be  affirmed  ;  and  for  the  reasons  which 
I  have  already  given,  I  must  advise  your  Lordships  that  this  decree* 
also  ought  to  be  reversed.  Lord  Chancellor  Napier  came  to  the 
conclusion  that  William  Spread  did,  in  fact,  elect  and  take  under 
the  settlements.  The  Lord  Chancellor  appears  to  have  considered 
that  the  fact  of  election  must  be  inferred  from  his  continuing  in 
the  enjoyment  of  the  settled  estates.  But  in  my  opinion  the  better 
principle  is  that  which  is  furnished  by  the  judgment  of  Lord  Cot* 
tenham. 
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•606       *  Great  injustice  might  be  done  if  it  were  presumed, 
from  tlie  fact  of  continuing  in  possession,  tliat  a  partj  in- 
tended to  decide  a  quesUon  which  it  does  not  appear  that  he  was 
ever  required  to  consider. 

I  must,  therefore,  advise  your  Lordships  to  reverse  the  order  of 
the  Lords  Justices,  and  also  tlie  decree  of  the  Lord  Cliancellor. 
The  proper  form  of  your  Lordships'  order  remains  to  be  considered. 
I  think  it  should  reverse  the  decree  of  the  Lords  Justices  and  of 
the  Lord  Chancellor,  and  should  then  declare  that  William  Spread 
became  and  was,  on  the  death  of  his  father,  Richard  Spread,  bound 
to  elect  between  his  title  as  tenant  in  tail  to  the  lands  of  Bolly- 
norau  and  Springfield,  and  his  title  as  tenant  for  life  to  those  lands 
and  (he  other  lands  comprised  in  the  settlement  of  1794,  and  de- 
clare that,  inasmuch  as  in  the  judgment  of  this  House,  'William 
Spread  did  not  make  any  election  during  his  life,  it  is  competent 
to  the  defendant,  William  Morgan,  and  the  other  defendants  claim- 
inft  under  tlie  will  of  William  Spread,  to  make  such  election  ;  and 
if  Utey  shall  elect  to  take  the  estat«s  of  Ballynoran  and  Spring- 
Held,  to  the  extent  of  their  interest  in  the  same,  agaiust  the  settle- 
ment, declare  that  the  real  and  personal  estate  of  William  Spread 
is  applicable  to  the  extent  of  the  amount  of  the  receipts  of  William 
Spread  as  tenant  for  life  of  the  other  estates  under  the  settlement, 
to  make  good  to  the  parties  entitled  under  such  settlement,  the  full 
T«lue  of  the  lauds  of  Ballynoran  and  Springfield,  and  that  all 
proper  accounts  ought  to  be  directed  for  the  purpose,  including 
aooouuts  of  the  real  and  personal  estates  of  William  Spread,  and 
of  the  moneys  received  by  him  as  tenant  for  life  of  the  other 
estates  in  such  settlement.  And  with  these  declarations  remit  the  ' 
cause  to  the  Court  below. 

•  607       •  LoBD  Obanworth,  after  stating  the  facts  of  the  case, 

and  the  nature  of  the  question  raised  on  them,  said :  In 

the  first  place,  it  is  necessary  to  dispose  of  the  qtiestion  arising  out 

'  »r  decree  in  Newe  v.  Spread,  for  if  the  Lords  Justices 

in  treating  that  as  a  bar  to  any  relief  whatever  in  the 

ited  by  the  appellant,  it  is  unnecessary  to  consider 

le  relief  given  by  Lord  Chancellor  Napier  in  that  suit 

3  not,  warranted.     But  I  cannot  concur  with  tlie  Lords 

Appeal  in  the  view  which  tliey  took  of  the  case.    Where 

has  once  been  decided  by  a  Court  of  competent  Juris- 
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diction,  the  same  question  cannot  be  again  raised  between  the 
same  parties,  in  the  same  way,  in  the  same  Court,  or  indeed  in 
any  other  Court,  unless  by  way  of  appeal.  The  Lords  Justices  of 
appeal  in  Ireland  thought  that  this  principle  precluded  them  from 
looking  into  the  question  raised  by  the  appellant  in  his  cause  peti- 
tion. But  this,  I  think,  was  a  mistake.  The  question  raised  by 
the  appellant  in  his  cause  petition  was,  whether  William  Spread, 
his  uncle,  was  not  bound  to  elect  between  his  title  as  heir  in  tail 
male  under  the  will  of  1745  to  the  lands  of  Ballynoran  and  Spring- 
field, and  his  title  as  tenant  for  life  of  these  same  lands,  with 
several  other  estates  under  the  settlement  of  1794  ;  and  further, 
whether  being  bound  so  to  elect,  he  had  not  in  his  lifetime  elected 
to  take  under  the  latter  title.  It  surely  cannot  be  contended  that 
these  questions  were  concluded,  or  even  affected  by  the  decree  in 
Newe  y.  Spread.  By  that  decree  the  appellant  is  certainly  bound, 
for  he  was  a  consenting  party  to  it ;  but  all  which  it  decided  was, 
that  the  trusts  of  the  will  of  William  Spread  should  be  performed, 
and  with  that  view  the  necessary  accounts  should  be  taken, 
and  that  the  *  Master  should  inquire,  and  state  out  of  what  *  608 
estates  of  the  testator  the  debts,  legacies,  and  annuities  of 
the  testator  ought  to  be  raised.  On  that  reference  it  was  open  to 
the  appellant  to  show  before  the  Master  that  no  debts,  legacies,  or 
annuities  ought  to  be  raised  or  paid  out  of  the  estates  of  Bally- 
noran and  Springfield,  which  Richard  Spread  included,  or  purported 
to  include  in  his  settlement  of  1794,  on  the  ground  that  the  testa- 
tor had  no  power  so  to  charge  these  lands.  The  Court  below  seems 
to  have  proceeded  on  the  ground  that  the  appellant  must  be  taken, 
by  consenting  to  tlie  decree,  to  have  admitted  that  the  testator  had 
power  to  dispose  of  the  lands  of  Ballynoran  and  Springfield,  which 
were  included  in  the  settlement  of  1794,  inasmuch  as  there  were 
no  otiier  lands  on  which  his  will  could  operate.  But  there  was  no 
judicial  constat  that  the  testator  had  no  other  lands  of  Ballynoran 
and  Springfield,  besides  those  included  in  the  settlement  of  1794  ; 
and  the  language  of  the  decree  is  properly  and  cautiously  worded, 
according  to  the  form  in  ordinary  use,  so  as  to  bind  no  one  to  any 
thing  except  the  validity  of  the  will,  and  of  the  trusts,  so  far  as 
there  might  exist  property,  by  means  of  which  those  trusts  could 
be  carried  into  execution.  To  this  extent  the  appellant  was  bound 
when  he  filed  his  cause  petition ;  but  he  was  bound  no  further, 
and  therefore  he  was  at  full  liberty  to  raise  a  question  not  touched 
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hy  what  alone  had  been  decided.  I  may  remark,  though  that  is 
hardly  material,  tliat  the  Master  had  not  made  his  report  when  the 
appellaiit  instituted  his  proceedings,  and  the  decree  founded  on 
that  report,  and,  for  the  first  time,  declanag  that  the  debts  and 
legacies  under  the  will  of  the  testator  were  validly  chained  on  the 
lands  in  question,  was  not  made  until  four  months  after  the  decree 
of  Uie  Court  of  Appeal  dismissing  the  appellant's  suit, 
*  609  *  and  considerably  more  than  a  year  after  tlie  decree  of 
Lord  Chancellor  Napier. 
Being  thus  of  opinion,  that  the  decree  of  the  Court  of  Appeal 
cannot  be  supported,  I  will  neit  consider  whether  the  decree  of 
Lord  Chancellor  Napier  was  correct.  Two  questions  were  raised 
before  him  :  first,  wlietlier  the  facts  were  such  as  to  raise  against 
the  said  William  Spread,  deceased,  a  case  of  election  and  security ; 
if  they  were,  then,  whether  he  did  elect  to  take  under  the  setUe- 
ment.  We  are  relieved  from  any  difficulty  as  to  the  first  point, 
for,  at  the  hearing  at  the  bar,  it  was  admitted  that  a  case  of  eleo- 
tiou  was  raised,  and  the  only  question  therefore  is,  whether  Wil- 
liam Spread  did,  in  fact,  make  his  election  to  take  under  the  set- 
tlement.    Lord  Chancellor  Napier  decided  that  lie  did. 

In  order  to  determine  whether  that  decision  was  right,  we  must 
look  to  all  the  facts  of  the  case,  with  reference  to  tlie  acts  and  deeds 
of  tlie  party  bound  to  elect.  The  obligation  to  elect  arose  on  the 
deatli  of  Richai'd  Spread  in  May,  1831,  when  William  Spread  be- 
came entitled  in  ]K>ssessiou  to  Ballynoran  and  Springfield  as  tenant 
in  tail  male,  if  he  claimed  under  the  will  in  1T45,  or  to  tliose 
lands,  with  Ballycanuon  and  the  others,  as  tenant  for  life  if  he 
claimed  under  the  settlement  of  1T94. 

Immediately  on  the  death  of  Richard,  William  entered  into  pos- 
session of  the  whole  of  the  lands  which  Richard,  his  father,  settled, 
or  purported  to  settle,  in  1794,  believing  that  he  was  seised  in  fee 
of  the  whole. 

William,  however,  did  not  long  retain  possession,  for  in  the  year 

1832  a  creditor  who  had  obtained  a  judgment  f^ainst  him  issued 

writs  of  elegit,  and  thereby  obtained  possession  of  certain  parts  of 

;d  lands  of  wliich  the  sheriEf  put  him  in  possession,  as  be- 

ig  one  half  of  the  lands  to  which  William  was  entitled  ; 

nd  *  about  the  same  time,  the  Court  of  Chancery,  by  its 

jceiver,  took  possession  of  the  rest  of  the  lands  in  the 

lich  had  been  instituted  in  February,  1832,  for  raising  the 
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sums  charged  on  the  settled  estates,  including  Ballynorau  and 
Springfield, 

So  matters  continued  to  the  sale,  under  the  decree  of  June, 
1836.  That  sale  included  a  part  of  tlie  lands  held  by  the  elegit 
creditor,  whose  demand  was  finally  satisfied ;  it  did  not  include 
Ballynorau  or  Springfield,  nor  did  it  include  Ballycannou,  which 
was  part  of  the  lands  of  which  Richard  -was  seised  in  fee,  when  he 
made  the  settlement  ef  November,  1794.  From  the  time  when 
the  sale  was  completed,  William  Spread  remained  in  possession  till 
his  death,  as  well  of  Ballynorau  and  Springfield,  as  also  of  Bally- 
cannon.  He  also  obtained  an  order,  dated  the  30th  of  November, 
1848,  for  payment  to  him  of  the  dividends  to  accrue  due  on  a  sum 
of  507Z.  Il8.  2d.  Three  and  a  half  per  cent,  stock  standing  in 
Court  to  the  credit  of  the  cause  in  which  the  sale  was  made,  being 
the  balance  of  the  purchase-money  which  remained  after  satisfying 
all  charges  and  costs. 

The  true  state  of  the  title  had  been  ascertained  by  the  opinion 
of  Mr.  Serjeant  Warren,  given  on  investigating  the  abstract  of 
title  prepared  with  a  view  to  the  sale  under  the  decree  of  June, 
1836.  That  opinion  bears  date  the  17th  of  July,  1837,  and  on  the 
2d  of  January,  1839,  William  Spread,  acting  no  doubt  on  that 
opinion,  executed  a  disentailing  deed  of  Ballynorau  and  Spring- 
field, declaring  the  uses  to  himself  in  fee. 

The  result  of  all  these  facts  is,  that  from  the  time  when  Mr.  Ser- 
jeant Warren  gave  his  opinion  in  July,  1837,  William  Spread  was 
certainly  aware  of  his  title,  and  with  full  knowledge  of  it  he  claimed 
to  retain,  and  did,  during  the  whole  of  his  life,  retain  all 
the  benefits  created  in  his  *  favour  by  the  settlement  of  *  611 
1794.  If,  therefore,  this  is  sufficient  to  enable  the  Court  to 
declare  that  he  made  his  election  to  accept  the  settlement  in  lieu 
of  his  title  under  the  old  entail,  the  decree  of  Lord  Chancellor 
Napier  was  right ;  but  the  circumstances  seem  to  me  to  show  that 
William  acted  in  ignorance  of  the  rule  of  equity,  which  bound  him 
to  elect.  He  thought  he  had  a  right  to  claim,  and  he  intended  to 
claim  both  estates,  and  the  question  is  whether  in  these  circum- 
stances the  Court  can  say  that  it  will  understand  him  to  have  made 
any  election  at  all. 

The  ground  on  which  the  Court  holds  a  person  in  the  position 
of  William  Spread  bound  to  make  his  election  is,  that  it  reads  the 
settlement  as  if  it  contained  a  condition  that  all  persons  taking 

[466] 


*611  CASES  IN  THE  HOUSE  OF  LOKDS. 

benefits  under  it  should  give  effect  to  its  provisions  as  to  tlie  whole 
of  tile  property  over  whicli  the  settlor  purported  to  exercise  div 
minion.  If  such  a  couditioa  is  expressed,  then  no  injustice  can  be 
done  by  holding  that  a  person  taking  the  benefits  of  tlie  settlement 
shall  not  set  up  a  title  to  any  part  of  the  settled  property  adverse 
to  the  title  of  the  settlor ;  he  knows  the  conditions  on  which  alone 
he  can  enjoy  the  settled  property,  and  knowing  them  he  chooses  to 
enjoy  it ;  ho  is  therefore  plainly  bound  by  the  conditions.  Bat 
when  no  such  condition  is  expressed,  if  in  fact  he  is  ignorant  of 
the  rule  of  equity  which  implies  it,  can  the  Court  treat  him  as  if  be 
had  known  it,  and  say  that  he  has  made  an  election  which  he  did 
not  intend  to  make  ?  I  tliink  not.  It  is  true  that  he  knows,  or 
may  know,  the  state  of  his  title,  and  that  title  may  be  such  as  im- 
poses on  him  the  duty  of  electing.  But  unless  lie  is  acquainted 
with  the  rule  of  equity  which  obliges  him  to  elect,  I  do  not  see  how 
it  is  possible  to  say  with  truth  that  ho  has  made  an  election ; 
*  612  he  cannot  have  done  that,  if  he  was  *  unaware  that  he  was 
under  any  obligation  to  do  it.  The  injustice  of  holding  a 
party  to  have  made  an  electiou  in  such  a  case  might  be  extreme  in 
cases  where  the  difference  In  value  between  Uie  two  properties  is 
very  great. 

That  William  Spread  did  not  intend  to  elect  to  take  tlie  benefit* 
conferred  on  him  by  the  settlement,  and  to  give  up  his  Utle  as 
tenant  in  tail,  afterwards  converted  into  a  fee  simple  in  Ballynoran 
and  Springfield,  seems  to  me  clear,  not  only  from  the  mortgage  be 
made  to  Heney,  and  afterwards  to  Morgan,  in  which  he  expressly 
asserts  his  title  in  fee  simple  to  those  lands,  and  deals  with  tliem 
accordingly,  but  also  from  his  will,  whereby  he  treats  himself  as 
ohc«ii,tn  fi^ner  of  them,  and  devises  them  as  being  the  owner. 

vever  certainly  true,  that  he  remained  in  possession  of 
settled  lands  up  to  the  time  of  his  death,  as  well  as  of 
iuds  arising  from  the  small  balance  produced  on 
youd  what  was  required  for  satisfying  its  objects ;  and  it 
I  that  on  the  authorities  this  must  be  taking  as  conclu- 
ding that  he  had  made  his  election,  it  being  certain  that 
t  twelve  years  of  his  life,  and  upwards,  while  he  was 
isession,  lie  had  become  aware  from  Mr.  Serjeant  Wa^ 
on,  that  he  had  a  title  under  the  will  of  1745  to  Baliy- 
Springfield  paramount  to  that  under  the  settlement  of 
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I  do  not,  however,  think  that  the  authorities  establish  any  such 
general  proposition.  There  are  undoubtedly  many  cases  in  which, 
from  the  circumstance  that  the  person  bound  to  elect  has,  for  a 
long  series  of  years,  taking  that  to  which  he  was  only  entitled  if  he 
claimed  under  the  will,  or  under  the  settlement,  has  been  held  to 
have  made  his  election  between  them.  These  decisions  may 
have  been  quite  correct,  for  the  Court  may  *  have  properly  *  613 
inferred  from  the  facts  of  those  cases  that  the  person  bound 
to  elect  knew  the  obligation  which  the  doctrine  of  equity  cast  upon 
him,  and  then  his  conduct  might  show  conclusively  that  ho  intended 
to  make  an  election.  On  no  other  principle  can  they  be  supported. 
This  was  (as  I  understand  the  case),  the  ground  on  which  the 
Master  of  the  Rolls  founded  his  decision  in  Worthington  v.  Wigirir 
ton^  on  which  so  much  stress  was  laid  in  the  argument  at  your 
Lordships'  bar.  It  was  not  merely  that  the  widow  accepted  the 
benefits  given  to  her  by  the  will  of  her  husband,  but  that  she  did 
so  knowing  that  she  could  not  consistently  with  that  enjoyment, 
set  up  her  own  adverse  title  to  the  stock.  His  Honour  took  pains 
to  show  that  the  widow  had  not,  by  the  mode  in  which  she  dealt 
with  the  stock,  intended  to  assert  any  title  to  it  adverse  to  her  hus- 
band's will. 

The  true  doctrine  is  very  correctly  stated  by  Lord  Cottenham  in 
Padbury  v.  Clark?  His  Lordship  there  says,  "  If  a  party  being 
bound  to  elect  between  two  properties,  not  being  called  upon  so  to 
elect,  continues  in  the  receipt  of  the  rents  and  profits  of  both,  such 
receipt  afibrding  no  proof  of  preference,  cannot  be  an  election  to 
take  the  one  and  reject  the  other."  That  was  exactly  what  was 
done  by  William  Spread  in  this  case,  and  I  am  unable  therefore  to 
concur  with  Lord  Chancellor  Napier  in  his  view  of  this  case. 

I  concur  therefore  with  my  noble  and  learned  friend  on  the 
Woolsack,  in  thinking  that  the  decree  of  Lord  Chancellor  Napier, 
and  that  of  the  Court  of  Appeal,  must  both  be  reversed,  and  that 
the  case  must  be  remitted  back  to  the  Court  of  Chancery  in  Ire- 
land with  a  declaration  to  the  effect  that  has  been  stated  by  the 
Lord  Chancellor. 

*  Lord  Chelmsford.  —  My  Lords,  my  noble  and  learned   *  614 
friend  on  the  Woolsack  has  so  fully  stated  the  facts  and  cir- 
cumstances of  this  case,  that  agreeing  with  him  and  my  noble  and 

^  20  Beav.  67.  *  2  Macn.  &  6.  298,  806. 
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learned  friend  (Lord  Cranworth),  as  I  do,  it  will  be  necessary  to 
make  only  a  few  additional  observations. 

It  being  admitted  that  William  Spread  was  in  a  situation  to  be 
put  to  his  election,  to  take  under  or  against  the  deed  of  26th  No- 
vember, 1794,  the  material  question  to  be  determined  is  whether 
he  did  in  fact  make  such  election. 

Lord  Cliancellor  Napier,  by  his  decretal  order  upon  the  cause 
petition,  filed  by  the  appellant,  declared  that  William  Spread  m  his 
lifetime  did  elect  to  confirm  the  indenture  of  settlement  of  the 
26th  November,  1794,  and  to  take  the  lands  of  Ballynoran  and 
Springfield,  that  the  appellant  was  entitled  in  equity  to  those  land3, 
and  that  such  of  the  respondents  as  wore  necessary  parties  should 
execute  proper  conveyances  of  the  same. 

Upon  an  appeal  from  this  order,  the  Court  of  Appeal,  without 
touching  the  question  of  election,  held  that  the  decree  in  the  case 
of  Newe  v.  Spread  was  a  conclusive  bar  to  the  i^lief  sought  by  the 
appellant  in  his  cause  petition,  which  was  therefore  dismissed  with 
costs. 

With  great  respect  to  the  learned  Judges  of  the  Court  of  Ap- 
peal, I  see  no  ground  for  this  summary  mode  of  disposing  of  the 
case.  The  decree  in  Newe  v.  Spread^  according  to  the  opinion  of 
Lord  Cottenham  in  Bainbriffge  v.  Baddeley^  would  only  be  a  bar  to 
the  appellant's  claim  in  his  cause  petition  if  the  subject  matter  ad- 
judicated upon  were  the  same  in  both  proceedings.  But  the  de- 
cree in  the  former  case  was  merely  that  the  trusts  of  Wil- 
*  615  liam  Spread's  will  be  performed,  and  that  it  be  *  referred 
to  the  Master  to  inquire  and  report  on  what  estates  the  leg- 
acies, annuities,  and  debts  of  the  testator  were  charged,  and  out  of 
which  they  ought  to  be  raised  and  paid.  It  is  true  that  the  prayer 
of  the  bill  in  this  suit  was,  that  such  of  the  debts,  legacies,  and  annui- 
ties as  the  lands  of  Springfield  and  Ballynoran  should  appear  to  be 
subject  to,  might  be  paid  thereout  in  such  manner  as  to  the  said 
Court  should  seem  fit.  But  how,  even  with  this  proof,  that  upon  the 
reference  to  the  Master,  he  would  have  to  consider  whether  amongst 
the  estates  to  be  charged  with  the  debts  and  legacies,  Springfield 
and  Ballynoran  were  to  be  included,  it  could  be  said  that  the  de- 
cree adjudicated  upon  the  question  of  election  under  the  deed  of 
the  26th  November,  1794, 1  am  at  a  loss  to  understand.  In  the 
words  of  Lord  Cottenham,  in  Bainbrigge  v.  Badddey  (2  Phill.  709), 

^  2  FhilL  705. 
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'^  The  question  to  be  considered  is  whether,  if  the  bill  had  been  si- 
lent as  to  the  former  proceedings  they  could  have  been  pleaded  in 
bar  to  the  present  bill.  For  this  purpose  the  plea  must  have 
averred  that  the  former  suit  was  for  the  same  matter."  The  Court 
of  Appeal,  therefore,  ought  not  to  have  held  the  appellant  to  be 
concluded  by  the  decree  in  Newe  v.  Spread,  but  ought  to  have  con- 
sidered and  determined  the  question,  whether  Lord  Chancellor 
Napier  was  right  in  holding  that  William  Spread  had,  with  full 
knowledge  of  the  state  of  the  title,  elected  to  take  under  the  settle- 
ment of  1794. 

In  order  that  a  person  who  is  put  to  his  election  should  be  con- 
cluded by  it,  two  things  are  necessary.  First,  a  full  knowledge  of 
the  nature  of  the  inconsistent  rights,  and  of  the  necessity  of  elect- 
ing between  them.  Second,  an  intention  to  elect  manifested, 
either  expi'essly,  or  by  acts  which  imply  choice  and  acquiescence. 

In  tins  case  William  Spread  was  ignorant  of  his  title 
*  to  the  lands  of  Ballynoran  and  Springfield  till  after  Mr.  *  616 
Serjeant  Warren's  opinion  in  1837,  therefore  any  proof  of 
acquiescence  in  the  settlement  of  1794,  which  could  amount  to 
election,  must  be  sought  for  subsequently.  But  I  do  not  find  any 
unequivocal  act  done  by  William  Spread  after  that  period  which 
indicates  his  intention  to  claim  under  the  settlement,  instead  of 
insisting  upon  his  permanent  title  to  the  lands  of  Ballynoran  and 
Springfield.  On  the  contrary,  every  thing  done  by  him  after- 
wards appears  to  show  that  he  considered  himself  entitled  to 
have  the  benefit  both  of  the  settlement  and  of  his  own  entailed 
lands. 

The  language  of  Sir  Thomas  Plumer  in  the  case  of  Dillon  v. 
Parker  ^  may,  with  some  slight  alteration,  be  applied  to  this  case. 
^'  Taking  both  estates,  enjoying  that  which  was  his  own,  and  also 
that  given  to  him  by  his  son,  how  can  it  be  said  that  he  relin- 
quishes one,  and  elects  to  take  the  other?  Has  he  not  rather 
elected  to  take  both  ?  "  And  again :  ^^  With  reference  to  intention, 
therefore,  the  evidence  contained  in  these  transactions,  of  his 
intention  to  retain  his  own  estate,  is  at  least  as  strong  as  the  evi- 
dence of  his  intention  to  accept  the  property  given  to  him  by  his 
son,  derived  from  the  mortgage  and  other  acts  of  ownership  exer- 
cised over  it.  How  then  can  the  Court  declare  that  he  elected  to 
take  the  one  and  renounce  the  other  ?  "    The  doctrine  on  this  sub- 

^  1  Swanst  859,  880. 
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ject  is  very  clearly  and  correctly  stated  by  Lord  Cottenham  in  the 
passage  cited  from  his  judgment  in  Padbury  v.  Clarky  by  my  noble 
and  learned  friend  Lord  Cranworth. 

There  are  two  minor  points  which  were  raised  in  the  argument 
for  the  respondents,  which,  as  the  case  is  to  be  remitted  back  to  the 

Court  of  Chancery  in  Ireland,  may  be  shortly  noticed. 
*  617  *  It  was  insisted  that  the  appellant  was  prevented  by  his 
laches  from  now  insisting  upon  an  election.  No  authority 
was  produced  for  the  position  that  a  party  having  an  equity  to 
compel  an  election,  forfeited  that  equity  by  delay  in  enforcing  it. 
The  cases  which  were  cited  upon  this  point,  applied  to  the  person 
who  has  the  right  of  election  losing  it  by  acquiescence,  and  not  to 
the  person  who  has  the  right  to  compel  an  election. 

Again,  it  was  said  that  the  right  of  the  appellant  at  the  utmost 
was,  to  receive  compensation;  that  this  was  a  simple  contract 
debt,  and  that  therefore  the  Statute  of  Limitations  had  run  against 
it.  To  which  it  was  answered  that  the  right  to  compensation  was 
a  charge  upon  the  real  estate,  and  therefore  the  Statute  of  Limita- 
tions was  out  of  the  question.  But  even  supposing  the  compensa- 
tion to  be  in  the  nature  of  a  simple  contract  debt,  the  claim  to  it 
can  only  arise  when  an  election  is  made,  and  the  statute  can  only 
begin  to  run  from  that  time.  No  election  has  hitherto  been  made, 
and  therefore  no  debt  at  present  exists  upon  which  the  statute  can 
attach. 

I  agree  that  the  decrees  of  Lord  Chancellor  Napier  and  of  the 
Court  of  Appeal  ought  to  be  reversed,  and  the  case  be  remitted 
back  to  the  Court  of  Chancery  in  Ireland,  with  the  declarations 
suggested  by  my  noble  and  learned  friend  on  the  Woolsack. 

The  Attorney- General. — Under  the  decree  of  the  Lords  Jus- 
tices, the  cause  petition  of  the  appellant  was  dismissed  with  costs, 
and  the  payment  of  these  costs  has  been  exacted.  Of  course  they 
will  be  repaid.  The  respondents  presented  a  joint  supplemental 
appendix  in  this  case,  in  addition  to  the  original  joint  appendix, 

in  which  they  printed  various  documents,  some  of  which 
*618    were  of  *a  subsequent  date  to  the  institution  of  this  suit, 

and  which  therefore  were  not  properly  evidence  in  the  case. 
A  petition  was  presented  to  your  Lordships  to  expunge  those 
immaterial  documents  so  improperly  introduced,  but  the  appeal 
committee  ordered  those  costs  to  be  reserved  until  the  decision 
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upon  tins  appeal,  and  of  course  we  now  ask  for  those  costs  to  be 
repaid. 

Mr.  Bolt  opposed  this  applicatioa. 

Sir  Bugh  Catmg,  on  behalf  of  the  mortgagee,  asked  their  Lord- 
ships to  direct  by  their  order  that  he  should  be  paid  the  costs  of 
this  appeal.  He  appeared  only  to  contest  one  proposition,  as  to 
which  he  succeeded,  namely,  that  no  act  of  election  had  been 
made. 

Mr.  Molt  suggested  that  tliat  might  be  left  to  the  Court  below. 

Tee  Lord  Chancellor.  —  As  to  the  costs  of  the  appendix,  it 
was  almost  impossible  to  determine  that  question  in  the  appeal 
committee  without  hearing  the  appeal.  It  was  there  stated  that 
many  documents  were  included  in  the  supplemental  appendix 
which  were  irrelevant  and  unnecessary.  To  determine  whether 
tliey  were  relevant  or  necessary,  would  have  been  beyond  tlie 
usual  scope  of  the  inquiry  of  the  appeal  committee.  Tlierefore 
there  was  hardly  any  other  course  to  adopt  than  that  which  has 
been  adopted.  But  I  think  it  is  a  matter  of  regret,  tliat,  as  the 
principal  part  of  the  appeal  was  of  the  nature  of  a  reference, 
this  point  with  respect  to  the  relevancy  of  the  doctrines  printed 
in  the  supplementary  appendix,  should  not  have  been  brought  to 
your  Lordships'  attention  during  the  argument  at  the  bar. 
And  I  think  tliat  your  Lordships  *  will  agree  with  me  that  *  619 
we  cannot  now  have  a  supplemental  argument  upon  this 
matter.  Upon  these  grounds,  therefore,  my  Lords,  I  would  submit 
to  your  Lordships  to  make  no  order  as  to  the  subject  of  costs 
upon  that  point. 

With  regard  to  the  other  point  mentioned  by  the  Attorney- 
General,  namely,  a^  to  the  costs  of  the  appellants  on  their  petition 
of  appeal,  as  we  have  reversed  the  order,  I  take  it  that  it  follows 
as  a  matter  of  course  that  the  repayment  of  those  costs  ' — '""  '" 
directed,  in  the  usual  way  ;  but  tlie  order  as  to  the  costs 
left  to  be  made  by  the  Court  below  following  the  declf 
your  Lordships. 

My  Lords,  with  regard  to  the  third  point  which  has  b 
tioned,  namely,  the  costs  of  the  mortgagee,  I  think  it  mu 
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to  him  when  the  respondent  makes  his  election,  to  apply  to  the 
Court  below.  I  would,  therefore,  submit  to  jour  Lordships,  that 
beyond  the  order  which  I  have  proposed,  there  should  be  a  decla- 
ration that  any  costs  which  have  been  paid  under  the  order  which 
is  now  reversed,  ought  to  be  repaid. 

It  was  ordered  —  that  the  decree  of  the  Court  of  Appeal  of  the 
8th  December,  1859,  and  the  decretal  order  of  the  Lord  Chancel- 
lor of  Ireland  of  the  7th  February,  1859,  be  reversed.  And  it  is 
declared  that  William  Spread  the  younger  was,  on  the  death  of 
his  father  Richard  Spread,  bound  to  elect  between  his  title  as 
tenant  in  tail  to  the  lands  of  Ballynoran  and  Springfield,  and  his 
title,  as  tenant  for  life,  to  those  lands  and  the  other  lands  com- 
prised in  the  settlement  of  November,  1794.  And  it  is  further 
declared,  that  inasmuch  as  in  the  judgment  of  this  House  the 
said  William  Spread  the  younger  did  not  make  any  eleo- 
*  620  tion  during  his  lifetime,  it  *  is  competent  to  the  said  Wil- 
liam Morgan,  and  to  the  other  defendants  in  .the  cause  of 
Newe  V.  Spread^  claiming  under  the  will  of  William  Spread  the 
younger,  to  make  such  election.  And  if  they  shall  elect  to  take 
the  said  estates  of  Ballynoran  and  Springfield,  to  the  extent  of 
their  interest  in  the  same,  against  tlie  settlement,  it  is  further 
declared  that  the  real  and  personal  estate  of  William  Spread  the 
younger  is  applicable  to  the  extent  of  the  amount  of  the  receipts 
of  the  said  William  Spread  the  younger,  as  tenant  for  life  of  the 
other  estates  under  the  said  settlement,  to  make  good  to  the  par- 
ties entitled  under  such  settlement,  the  full  value  of  the  said 
lands  of  Ballynoran  and  Springfield ;  and  that  all  proper  ac- 
counts ought  to  be  directed  for  the  purpose,  including  accounts  of 
the  real  and  personal  estate  of  the  said  William  Spread  the 
younger,  and  of  the  moneys  received  by  him  as  tenant  for  life  of  the 
other  estates  in  such  settlement.  And  it  is  further  declared,  that 
any  costs  which  may  have  been  paid  by  any  of  tlic  parties,  under 
the  decree  or  decretal  order  hereby  reversed,  ought  to  be  repaid 
to  the  said  parties.  And  with  those  declarations  that  the  cause  be 
remitted. 

Lords'  Journals,  12th  June,  1865. 
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1865.    Maj  16, 1ft ;  Jnae  18. 

William  Blades,  Appellant. 

WiLUAM  HiGGS  and  Another,  Betpandents. 

Game.     Tide  to  Property. 

Title  to  property  created  merely  by  the  act  of  reducing  a  thing  into  possession, 
necessarily  implies  a  reduction  into  poesession  effected  by  an  act  which  is  not 
in  any  way  of  a  wrongful  nature.  Such  an  act,  therefore,  effected  by  one  who 
is  at  the  moment  a  trespasser,  cannot  create  a  title  to  property. 

Game  chased  and  killed  on  the  land  of  A.,  is  his  property. 

Therefore  where  a  stranger,  without  A.'s  permission,  killed  coneys  on  the  land  of 
A.,  and  immediately  took  them  up  and  carried  them  away,  and  sold  them  to  a 
third  person,  it  was  held  that  the  servants  of  A.  were  justified  in  taking  posses 
sion  of  them  as  being  the  property  of  A. 

Rigg  t.  Lomdale^  11  Exch.  654;  1  EL  &  N.  928,  approved.  Also  SuUon  t. 
Moody ^  1  Ld.  Raym.  250;  Comyns,  84 ;  12  Mod.  144,  145.  But,  per  Lord 
Chelmsford,  as  to  the  declaration  in  the  latter  case  that "  If  A.  starts  a  hare 
on  the  ground  of  B.,  and  B.  hunts  it  into  the  ground  of  C.  and  kills  it  there,  the 
property  is  in  A.  the  hunter,**  Quaere, 

This  was  an  appeal  under  tlie  Common  Law  Procedure  Act, 
1854.    The  case  stated  the  following  fact§»^ 

In  October,  1850,  the  appellant  brought  an  action  against  the 
respondents  for  converting  the  plaintiff's  goods,  that  is  to  say, 
rabbits  and  dead  rabbits.'  A  second  count  charged  them  with 
assaulting  him,  and  taking  from  him  his  goods,  that  is  to  say,  rab- 
bits and  dead  rabbits.  The  defendants  pleaded,  first,  not  guiltj. 
Secondly,  that  the  goods  were  not  the  plaintiff's  as  alleged. 
Thirdly,  tliat  the  plaintiff,  at  the  time  when,  <&c.  had  wrongfully 
in  his  possession  certain  d^M  rabbits  of  and  belonging  to  the 
Marquis  of  Exeter,  witha  the  leave  and  license,  and 
against  the  will  of  thCy/  .d  Marquis,  *  that  the  plaintiff  *  622 
was  about  to  carry  tbr  l  away,  and  convert  them  to  liis 
own  use,  whereupon  f  e  defendants,  as  servants  of  the  said  Mar- 
quis, after  request  and  refusal,  took  them.  The  plaintiff  took 
issue  on  all  the  pleas,  and  also  demurred  to  the  third  plea.  The 
third  plea  having  been  held  good,  the  case  came  on  for  trial  before 
Mr.  Justice  Willes,  at  the  summer  assizes  for  Leicester,  in  1861. 
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It  was  then  proved  that  the  plaintiff  was  a  licensed  dealer  in  game 
at  Stamford  ;  the  defendants  were  in  the  service  of  the  Marquis  of 
Exeter.  On  the  16th  October,  1860,  tlie  plaintiff  bought  of  a  man 
named  Yates  two  bags  containing  about  ninety  rabbits,  and 
ordered  them  to  be  conveyed  to  him  at  the  Midland  Station  at 
Stamford.  These  rabbits  had  been  started,  chased,  and  killed  on 
the  land  of  the  Marquis  of  Exeter  by  persons  who  were  strangers 
to  him,  and  who,  on  killing  the  rabbits,  at  once  put  them  into 
bags  and  carried  them  to  the  railway  station  at  Ketton.  They 
were  sent  thence  to  Stamford,  and  oq  their  arrival  at  the  latter 
place,  the  plaintiff  paid  the  carriage,  and  was  about  to  take  away 
the  rabbits,  when  they  were  claimed  by  the  defendants  as  the 
property  of  the  Marquis  of  Exeter,  and  were  forcibly  taken  from 
the  plaintiff.  In  his  charge  to  tlie  jury,  Mr.  Justice  Willes  said 
that  property  in  the  land  did  not  give  a  man  property  in  animals 
^\€^  wild  nature  upon  it,  after  they  had  become  old  enough  to  j 
escape  from  it.  A  verdict  was  found  for  the  plain'tiff.  A  rule 
was  afterwards  obtained  for  a  new  trial,  on  the  ground  of  mis- 
direction, the  learned  Judge  having  told  the  jury  that,  assuming 
the  facts  stated  by  the  plaintiff  to  be  proved  by  the  evidence,  there 
was  nothing  to  show  that  the  right  of  possession  of  the  rabbits 

was  in  the  Marquis  of  Exeter.    This  rule  was  made  absolute ; 
*  623    and  on  appeal  to  the  Exchequer  Chamber  the  *  decision 

was  aflSrmed.^    The  present  appeal  was  then  brought. 

Mr,  Serjeant  Satfes  and  il&.  Beanley^  for  the  appellant.  —  This 
case  was  decided  in  the  Court  below  on  the  assumption  that  it  was 
entirely  governed  by  that  of  Lord  Lonsdale  v.  Rigg?  That  that 
case  is  not  in  point  is  quite  clear.  The  sole  question  there  was, 
who  was  the  owner  of  the  soil ;  the  question  here  raised  was 
never  put  forward,  nor  was  a  single  authority  cited  on  it.  The 
action  there  being  for  trespass  on  the  land,  the  killing  of  the 
grouse  was  merely  stated  as  an  evidence  of  the  act  of  trespass  ;  it 
was  no  more  valuable  as  affecting  the  right  to  go  on  the  land  than 
if  they  had  been  sparrows.  [The  Lord  Chancellor.  —  If  grouse 
are  flying  in  the  air  over  my  land,  are  they  my  property  ?]  No. 
If  while  in  the  air  they  are  killed  by  the  act  of  another  person, 
and  taken  away  by  him,  they  belong  to  him.    Trespass  might  be 

»  12  C.  B.  N.  S.  601 ;  13  C.  B.  N.  S.  844. 
•  11  Exch.  654  ;  1  H.  &  N.  923. 

[  464  ] 


BLADES  V.  HIGGS.  *623 

maintained  against  him  for  being  on  the  land,  but  the  birds  he 
shot  by  his  act  would  be  his.    They  were  wild,  and  his  act  re- 
duced them  into  possession.    A  notion  once  prevailed  that  wild 
birds  were  to  be  treated  as  part  of  the  soil  itself,  and  a  bishop  of 
London  granted  a  lease  for  a  term  of  years  excepting  therefrom 
trees,  and  the  birds  making  nests  in  the  trees ;  but  where  rights 
between  two  individuals  were  defined  and  restricted  by  contract, 
such  a  case  can  be  no  precedent  for  the  present.     The  ordinary 
and  well-settled  opinion  of  all  writers  on  law  was,  that  occupation 
was  the  principle  on  whioli  all  property  was  founded,  and  Mr. 
Justice  Willes  showed  how  long  that  notion  had  been 
formally  recognised,  by  a  reference  to  *  Justinian's  Insti-    *624 
tutes.^    Precisely  to  the  same  eifect  is  a  passage  in  Brac- 
ton.^    The  doctrine  was  recognised  by  our  law,  with  such  excep- 
tions only  as  the  feudal  law  and  the  royal  prerogative  had  intro- 
duced into  it,  as  in  the  Swam*  Case?    If  creatures  fercB  natures 
when  shot  are  the  property  of  the  man  on  whose  land  they  are 
shot,  then  the  taking  of  them  by  a  stranger  would  be  larcency. 
But  all  the  authorities  show  that  that  is  not  so.    They  are  nitllius 
in  bonis.^    Nor  could  trover  be  maintained  for  them.     It  cannot 
he  denied  that  wild  animals  are  the  property  of  no  one  while 
alive.    If  shot,  and  carried  away  at  the  moment,  they  become  the 
property  of  the  person  who  by  shooting  them  reduced  them  into 
possession.     [The  Lord  Chancellor.  —  Suppose  a  poacher  shot  a 
rabbit,  and  hanged  it  up  on  a  tree,  and  there  left  it  for  hours, 
would  it  be  his  property  ?     Gould  he  come  back  and  claim  it  ?] 
There  may  be  some  difficulty  on  that  point,  which  it  is  not  neces- 
sary here  to  discuss. 

This  case  was  supposed  to  be  decided  by  the  opinion  of  Lord 
Holt  in  Sutton  v.  Moody j^  where  he  says,  "  If  A.  starts  a  hare  in 
the  grounds  of  B.,  and  hunts  it  and  kills  it  there,  the  property 
continues  all  the  while  in  B.,"  but  in  fact  that  was  only  a  mere 
dictum,  and  the  principle  that  governed  the  decision  of  the  case 

*  Lib.  2,  tit  1,  §  12. 

*  Lib.  2,  c.  1,§2. 

*  7  Rep.  17  6. 

*  3  Inst  109,  110 ;  2  East's  Pleas  of  tbe  Crown,  607 ;  2  Rues,  on  Crimes,  Bk. 
4,  c.  10,  §  11,  p.  280,  6reave*s  ed. ;  1  Hale,  P.  C.  511. 

*  1  Ld.  Raym.  250 ;  2  Salk.  556 ;  Comyns,  34 ;  12  Mod.  144, 145.  See  S.  C. 
5  Mod.  875,  where  Justice  Rokeby  says,  *'  It  was  in  his  own  close,  and  why  should 
any  man  come  there  ? '' 
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itself  was  that  the  property  was  all  the  time  in  the  owner  of  flie 

King's  forest,  and  Lord  Holt  shows  this  hj  another  illustration  ; 

for,  after  saying  that  if  A.  starts  a  hare  in  the  grounds  of  B., 

and  chases  it  into  the  land  of  C,  and  kills  it  there,  it  is 

*  625    *  the  property  of  the  hunter,  he  goes  on  to  say,  that  in 

exactly  the  same  circumstances^  if  the  land  of  B.  was  a 
forest  or  warren,  the  property  in  the  hare  would  still  continue  in 
B.  That,  therefore,  was  a  case  of  a  peculiar  privilege,  and  cannot 
affect  the  present,  the  more  especially  as  Lord  Holt,  in  the  course 
of  his  judgment  there,  distinguishes  it  from  the  case  of  an 
ordinary  owner  of  land,  and  he  clearly  recognises  the  title  by 
occupation  as  the  ground  of  property  when  he  speaks  of  hunt- 
ing out  of  A.'s  land  and  killing  in  B/s  land,  for  he  says,  expressly, 
that  it  would  be  the  property  of  the  captor*^  The  case  of  Chureh- 
toard  V.  Studdy  ^  shows  that  the  act  of  reduction  into  possession 
gives  the  principle  on  which  ought  to  be  decided  the  question  of 
property.  There  the  defendant's  dogs  followed  into  one  man's 
land  a  hare  which  they  had  started  on  another  man's  land,  and 
Lord  EUenborough  said  ^^  that  as  the  defendant's  dogs  had  re- 
duced the  hare  into  his  possession,  that  made  an  end  of  the  ques- 
tion," and  the  property  in  the  hare  was  held  to  be  in  the  hunter 
whose  dogs  had  so  chased  it.  That  was,  in  fact,  an  adoption  of 
the  law  stated  in  Justinian  as  the  rule  of  the  civil  law,  and  de- 
clared by  Bracton  as  the  law  of  this  country.  [The  Lobd  Chan- 
cellor. —  What  becomes  of  the  doctrine  of  property  in  a 

*  626    wild  animal  arising  from  *  reducing  it  into  possession  if  the 

man  who  has  so  reduced  it  may  still  be  punished  as  a  tres- 
passer for  doing  it  on  another  man's  land  ?]  The  two  things  are 
not  inconsistent  with  each  other,  or,  at  all  events,  the  liability  to  a 
proceeding  for  trespass  on  a  particular  spot  of  land  cannot  a£kct 

1  12  Mod.  145.  Lord  Holt,  referriDg  to  12  H.  S,  fol.  9,  said,  "  If  a  man  start 
game  in  his  own  ground,  and  hunt  it  into  his  neighbour's  ground,  and  then  kill  it, 
yet  in  regard  of  his  first  starting  and  pursuit,  the  property  is  still  in  him ;  and  it 
may  be  inferred  from  that  case,  that  if  I  start  game  in  one  man's  ground,  which 
is  not  my  own,  and  hunt  it  into  another  man's  ground,  and  there  kUl  it,  the  prop- 
erty is  in  me ;  because,  the  party  on  whose  ground  it  was  started  haying  no  priv- 
ilege, he  cannot  come  and  take  it."  In  1  Ld.  Baym.  250,  the  words  are,  '^  If  A. 
starts  a  hare  in  the  ground  of  B.,  and  hunts  it  into  the  ground  of  C,  and  kills  it 
there,  the  property  is  in  A.  the  hunter,  but  A.  is  liable  to  an  action  of  trespass 
for  hunting  in  the  grounds  as  well  of  B.  as  of  C." 

•  14  East,  249. 
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tbe  general  doctrine  on  which  a  right  to  property  is  founded. 
Churchward  v.  Studdy  ^  distinctly  recognises  that  general  title  to 
property.  [The  Lord  Chancellor.  —  That  case  merely  follows 
one  of  tbe  three  illustrations  given  by  Lord  Holt  in  Sutton  v. 
Moody.'] 

Bov>UUnC%  Case  ^  distinctly  shows  that  property  in  conies  can- 
not exist  in  any  one  exclusively,  unless  by  virtue  of  a  grant  from 
the  King.  [The  Lord  Chancellor.  —  Not  when  they  are  off  the 
land.]  That  shows  that  they  are  not  really  property ;  they  only 
are  so  in  a  qualified  way,  in  virtue  of  a  particular  privilege  con- 
ferred by  the  Crown.  To  be  really  property  they  must  be  re- 
claimed, and  that  must  be  so  shown  in  the  declaration,  MaUocke  y. 
EaMy?  Fines  v.  Spencer.^  Polleafen  v.  Crispin  *  does  not  apply 
here,  for  in  that  case  the  place  where  the  fish  were  taken  was 
alleged  to  be  a  several  fishery,  which  it  was  said,  must,  after 
verdict,  be  taken  to  intend  a  stew  pond.  Of  course  that  showed 
them  to  be  completely  under  control,  like  birds  in  a  cage.  Keehle 
V.  Hiekeringill^  proceeds  on  the  same  principle,  besides  which 
wild  fowl,  the  subject  of  that  action,  are  protected  as  property  by 
Statute  25  Hen.  8,  c.  11.  But  rooks  are  not  protected,  and  in 
Sannam  v.  Mockett  ^  they  were  treated  as  ferce  naturce,  and  so  an 
action  for  shooting  at  and  killing  them  was  held  not  to  be 
maintainable  *  by  the  owner  of  tlie  trees  in  which  they  *  627 
congregated. 

The  Game  Act,  which  permits  tlie  stopping  of  a  poacher  and 
taking  away  the  game  found  in  his  possession  does  not  thereby 
show  that  the  Legislature  recognised  a  property  in  game  as  exist- 
ing in  tlie  owner  of  the  soil ;  but  took  it  away  from  a  man  who 
would  otherwise  have  been  entitled  to  it  lawfully,  because^  his 
mode  of  acquiring  it  was  unlawful,  involving,  as  it  did,  a  tvespass- 
on  another  man's  land,  and  a  breach  of  the  Oame  Laws. 

Mr.  Macaiday  and  Mr.  Field j  {or  the  respondents.  — The  case  of 
Lonsdale  v.  Rigg  was  not  treated  as  the  sole  authority  for  deciding, 
this  case,  but  it  may  be  passed  by  entirely,  and  still  the  authorities 
will  fully  warrant  the  judgment  of  the  Court  below. 

^  14  East^  249.  ^  1  Yentr.  122. 

•  Cro.  Elix.  647,  6  Rep.  lOd.  •  11  East,  674»  n. 

'  S  Lev.  227.  '  2  B.  &  C.  984. 
«  8  Dyer,  806  h. 
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•  The  real  question  here  is,  to  whom  belong  the  conies  killed  on 
inj  land  ?  It  is  no  sufficient  answer  to  that  question  to  saj  that 
they  belong  to  the  man  who  killed  them,  because  he  expended  his 
labour  in  killing  them,  and  so  reduced  them  into  possession,  and 
that  he  cannot  be  indicted  for  larceny,  but  is  merely  a  trespasser, 
and  therefore  that  I  have  no  property  in  them.  By  what  right 
does  he  come  on  my  land  without  my  permission,  and  employ  his 
labour  there,  not  for  mine,  but  for  his  own  benefit.  The  fact  that 
he  cannot  be  indicted  for  larceny  proves  nothing.  The  same  thing 
would  be  true  of  his  breaking  a  branch  of  a  tree  and  carrying  it 
away,  and  yet  nobody  doubts  that  the  property  of  the  tree  is  in 
me.  Larceny  or  no  larceny  is,  in  a  case  of  this  kind,  not  a  ques- 
tion of  property,  but  of  a  technical  form  of  criminal  pleading. 

Animals  feroR  naturce  are  divided  into  two  classes :  first,  ^ 

*  628    *  such  as  are  vermin,  or  unprofitable  to  man ;  secondly, 

such  as  are  known  as  game,  and  such  as  are  profitable  to 

man.    In  the  first  class  no  one  has  any  property ;  in  the  second 

there  is  a  qualified  property.    Even  as  to  the  first  class  a  man 

/  cannot  justify  trespass  on  my  land  because  he  was  in  pursuit  of 
vermin.  Chmdry  v.  Feltham  ^  shows  that  trespass  is  unwarrantable 
even  in  following  a  fox,  except  under  special  circumstances,  and 
Hannam  v.  Mockett^  was  decided  on  the  ground  that  rooks  were 
not  of  profitable  use  to  man,  and  were  not  protected  by  statute. 
The  latter  case  shows  that  if  the  animals  had  been  of  use  to  man 
as  for  the  purpose  of  food,  a  property  in  them  would  have  existed. 
The  general  right  of  the  owner  of  the  soil  to  the  wild  animak 
found  on  his  land  was  admitted  in  Qraham  v.  Ewart? 

As  to  those  animals  which  are  profitable,  there  is  a  property, 
qualified  or  otherwise,  in  them  belonging  to  some  one ;  and  this 
principle  of  the  English  law  is  wholly  unaffected  by  the  rules  of 
the  civil  law.  The  quotations,  therefore,  from  Justinian  and 
Bracton  are  inapplicable  here,  for  the  principle  which  gives  the 
property  to  the  first  captor  could  only  apply  to  places  where  no  one 
has  a  property  in  the  soil  where  the  capture  takes  place.  In  a 
country  where  every  bit  of  land  is  the  property  of  some  one  known 
individual,  no  one  by  coming  on  the  laud  of  another,  and  there 

\       using  his  own  labour,  can  acquire  a  title  to  take  away  the  prop« 
erty  of  that  other. 

1  1  T.  R.  334.  *  1  H.  &  N.  550,  7  H.  L.  Cas.  831. 

'  2  B.  &  C.  934. 
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In  the  report  of  Sutton  y.  Moody  in  Modern  Reports,^  Lord  Holt 
says,  ^'  Warrenna  is  property  satione  privilegii^  and  then  there  is  a 
property  ratione  soliy  both  which  properties  are  local."    That 
is  strengthened  by  the  case  of  *  Bowhton^  where  it  was    *  629 
distinctly  declared  that  no  action  for  damages  could  be 
maintained  by  one  whose  crops  were  injured  by  conies  coming 
from  the  defendant's  land,  for  the  conies  might  be  said  to  be 
plaintiff's  while  they  were  upon  his  land,  and  he  might  kill  them. 
In  Newton  v.  Richards^  "  It  was  resolved  by  the  whole  Court,  in 
an  action  of  trespass,  that  qitare  clatisum  frtgit  et  euniculoa  auon 
*  *  *  cepit  was  good,"  which  was  a  distinct  recognition  of  the    | 
principle  that  the  ownership  of  the  soil  gave  the  ownership  of  the 
wild  animal  caught  there.    In  Viner's  Abridgment^  the  same  rule 
is  recognised.     Even  with  regard  to  wild  animals  belonging  to  the 
King,  Manwood  says,^  ^'  If  the  wild  beasts  of  the  King  wander  out 
of  the  forest  into  the  pourall^e  "  (or  purlieu  —  that  is  a  place  ad- 
joining the  forest,  but  disafforested), ''  the  King  had  property  in    | 
them  still,  against  all  but  the  owners  of  the  woods  and  lands  in 
which  they  are  —  they  have  a  special  property  in  these  wild  beasts 
ratione  boIU^ 

Churchward  v.  Studdy^  recognised  the  same  principle,  and 
would  justify  the  judgment  here  so  far  as  the  facts  are  concerned, 
for  the  Court  there  only  applied  the  exceptive  principle,  stated  in 
the  decision  of  Lord  Holt,  as  to  the  hunter's  property  in  the  game 
when  chased  from  the  land  of  A.  into  the  land  of  B.,  and  killed  in 
the  land  of  B.  So  distinctly  do  the  old  authorities  recognise  the 
property  in  conies  to  be  in  the  owner  of  tlie  soil  where  they  are 
found,  that  in  Hadeaden  v.  Oryasel  ^  it  was  declared  that  conies  of 
the  lord  of  a  manor  could  not  be  chased  by  a  commoner  while  on 
the  common  of  the  manor  though  damage  fe9ant^  but  that 
if  they  wont  *  off  the  lord's  land  he  lost  his  property  in  *  680 
them.  It  may  be  admitted,  that  if  a  wild  animal  is  pursued 
out  of  A.'s  laud  by  a  wrong  doer  there,  and  is  captured  or  killed 
elsewhere,  A.  cannot  maintain  trover  for  the  animal.  That  is  a 
technical  distinction  of  pleading,  but  it  strengthens  the  argument 
for  the  respondents,  and  reconciles  all  the  authorities  from  the 

^  12  Mod.  144.  *  Ch.  20,  §  4. 

'  Cro.  Eliz.  547,  5  Rep.  105.  •  14  East,  249. 

'  Godb.  174.  '  Cro.  Jac.  195. 
*  Tit.  Property,  (B.)  pi.  6. 
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time  of  Henry  VIII.  to  Lonsdale  v.  Siffff.  Tlie  property  in  the 
wild  animal  is  stated  by  Mr.  Ghri^ian,^  as  the  result  of  all  the 
authorities,  to  be  in  the  owner  of  th^  land  where  the  animal  b 
found.  If  so,  and  if  while  the  wild  animal  is  alive  it  is  the  prop- 
"^1  erty  of  A.,  the  owner  of  the  land  where  it  lives,  the  killing  of  it 
/  cannot  defeat  that  property,  and  make  the  dead  creature  the  prop- 
erty of  another  person.  The  mere  giving  of  a  death  wound,  and 
that  against  the  will  of  the  owner  of  the  soil,  who,  in  virtue  of 
such  ownership  was  the  owner  of  the  wild  animal,  cannot  have  the 
effect  of  changing  all  the  relations  of  property. 


^ 


Mr.  Serjeant  JETayes,  in  reply.  —  It  cannot  be  doubted  that  these 
creatures  are  not  the  subject  of  larceny.  The  7  &  8  Geo.  4,  c. 
29,  §  30,  made  the  taking  of  them  punishable  criminally,  but  that 
was  not  on  the  ground  of  property  in  them,  but  as  part  of  the 
legislation  against  acts  of  poaching.  The  case  of  Newton  v. 
Micharch  ^  was  a  mere  question  of  pleading,  and  the  report  does 
not  show  whether  the  conies  in  tlie  plaintiff's  close  were  or  were 
not  in  an  enclosure,  or  had  not  been  domesticated.  The  action  too 
was  for  trespass  to  the  laud,  not  for  the  value  of  the  conies ;  and 

the  taking  of  them  was  mentioned  merely  as  an  act  of  tres- 
*  631    pass.    Here  the  *  conies  were  not  on  the  land  when  they 

were  taken  from  the  plaintiff;  they  were  in  the  actual  pos^ 
session  of  the  plaintiff  at  the  railway  station,  and  were  forcibly 
taken  from  him. 

June  13. 

•''  The  Lord  Chancellor  (Lord  Westbury).  —  My  Lords,  when 
it  is  said  by  writers  on  the  Common  Law  of  England  that  there  is 
a  qualified  or  special  right  of  property  in  game,  that  is  in  animals 
ferce  naturce  which  are  fit  for  the  food  of  man,  whilst  they  continue 
in  their  wild  state,  I  apprehend  that  the  word  ^^  property  "  can 
mean  no  more  than  the  exclusive  right  to  catch,  kill,  and  appro- 
priate such  animals  which  is  sometimes  called  by  the  law  a  reduc- 
tion of  them  into  possession.  / 

This  right  is  said  in  law  to  exist  ratume  9olij  or  ratione  privUegii^ 
for  I  omit  the  two  other  heads  of  property  in  game  which  are 
stated  by  Lord  Coke,  namely  propter  industriam  and  ratiane  impo- 
tentuBj  for  these.,  grounds  apply  to  animals  which  are  not  in  the 
proper  sense  ferce  naturce.  Property  ratione  soli  is  the  common  law 
^  The  Game  Laws,  eh.  8,  p.  49  (ed.  of  1817).  *  Godb.  174. 
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right  which  every  owner  of  land  has  to  kill  and  take  all  such  ani- 
mals fer<B  natttrce  as  may  from  time  to  time  be  found  on  his  land, 
and  as  soon  as  this  right  is  exercised  the  animal  so  killed  or  caught 
becomes  the  absolute  property  of  the  owner  of  the  soil.  * 

Property  ratione  privilegii  is  the  right  which,  by  a  peculiar  fran- 
chise anciently  granted  by  the  Crown  in  virtue  of  its  prerogative, 
one  man  had  of  killing  and  taking  animals /^(b  naturce  on  the  land 
of  another ;  and  in  like  manner  the  game,  when  killed  or  taken  by 
virtue  of  the  privilege,  became  the  absolute  property  of  the  owner 
of  the  franchise,  just  as  in  the  other  case  it  becomes  the  absolute 
property  of  the  owner  of  the  soil. 

The  question  in  the  present  case  is  whether  game  *  found,    *  632 
killed,  and  taken  upon  my  land  by  a  trespasser  becomes  my 
property  as  much  as  if  it  had  been  killed  and  taken  by  myself,  or 
my  servant  by  my  authority. 

Upon  principle  there  cannot,  I  conceive,  be  much  difficulty.  If 
property  in  gkme  be  made  absolute  by  reduction  into  possession, 
such  reduction  must  not  be  a  wrongful  act,  for  it  would  be  unrea- 
sonable to  hold  that  the  act  of  the  trespasser,  that  is  of  a  wrong 
doer,  should  divest  the  owner  of  the  soil  of  his  qualified  property 
in  the  game,  and  give  the  wrong  doer  an  absolute  right  of  property 
to  the  exclusion  of  the  rightful  owner. 

But  in  game,  when  killed  and  taken,  there  is  absolute  property 
in  some  one,  and  therefore  the  property  in  game  found  and  taken 
by  a  trespasser  on  the  land  of  A.,  must  vest  either  in  A.  or  the 
trespasser,  and  if  it  be  unreasonable  to  hold  that  the  property 
vests  in  the  trespasser  or  wrong  doer,  it  must  of  necessity  be  vested 
in  A.,  the  owner  of  the  soil.  /^ 

This  view  of  the  case  is  supported  by  a  series  of  decisions.  In 
the  case  of  StUton  v.  Mooch/  ^  Lord  Chief  Justice  Holt  deduced 
several  conclusions  from  the  Year  Books  on  the  subject  of  property 
in  game.  Among  these  are  the  following  propositions :  ''  If  A. 
.starts  a  hare  in  the  grounds  of  B.,  and  hunts  it  and  kills  it  there, 
the  property  continues  all  the  while  in  B.'' 

In  tlie  case  thus  put  it  must  of  course  be  taken  that  A.  has 
hunted  and  killed  the  hare  without  the  leave  or  license  of  B.,  and 
therefore  that  it  is  a  wrongful  act  by  A.  which  enures  for  the  benefit 
of  the  true  owner,  viz.  B.  the  owner  of  the  soil. 

Another  proposition  is,  that  if  A.  starts  game  in  the  forest 

^  1  Ld.  Baym.  250. 
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*  633    or  warren  of  B.  and  hunts  it  into  tlie  grounds  of  *  0.  and 

tbero  kills  it,  the  property  is  in  B.  the  proprietor  of  the  chase 
or  warren,  because  the  privilege  continues,  and  consequently  B.  is 
entitled  to  the  absolute  property  in  the  dead  game  so  chased  and 
killed  by  A.,,  who  from  the  statement  of  the  case  must  be  taken  to 
have  acted  without  the  license  of  B.,.and  therefore  to  have  been  a 
trespasser. 

A  third  proposition  is,  that  if  A.  starts  a  hare  in  the  ground  of 
B.  (who  is  entitled  ratione  soli  only,  for  that  is  plainly  implied), 
and  hunts  it  into  the  ground  of  C,  and  there  kills  it,  the  property 
is  in  the  hunter  ;  for  it  cannot  be  in  B.,  who  is  entitled  ratione  soli 
only,  and  not  ratione  privilegiij  for  the  hare  is  not  killed  upon  his 
land ;  and  it  cannot  be  in  C,  for  the  game  was  not  originally 
found  in  his  possession,  but  was  only  driven  upon  his  ground  by 
the  chase  and  pursuit  of  the  hunter. 

These  propositions  appear  to  me  to  prove  clearly  that  game  \ 
found  killed  by  a  trespasser  under  such  circumstances  as  that  it  . 
would  be  the  absolute  property  of  the  owner  of  the  soil,  or  of  the 
owner  of  the  right  of  free  warren,  if  it  had  been  found  and  killed 
by  such  owner,  instead  of  by  the  trespasser,  does  in  law  become 
the  absolute  property  of  the  proprietor  of  the  ^l  or  privilege,  im- 
mediately on  its  being  so  caught  and  killed  by  the  trespasser. 

The  law,  so  laid  down  in  Sutton  v.  Moody ^  is  consistent  with  sev- 
eral earlier  cases  decided  subsequently  to  the  Year  Books,  of  which 
I  will  mention  one,  Conejfs  Case}  which  has  been  recognised  and 
acted  upon  in  several  subsequent  decisions.    Of  these  I  may  men- 
tion Churchward  v.  Studdy?  Oraham  v.  Ewart^  and  lastly, 

*  634    the  *  Earl  of  Lonsdale  v.  Bigg}  in  the  Courts  of  Eifchequer 

and  Exchequer  Chamber,  on  which  so  much  reliance  was 
placed  by  the  Courts  of  Common  Pleas  and  Exchequer  Chamber,^ 
in  their  decision  of  the  present  case. 

With  respect  to  this  case  of  Lonsdale  v.  Migg^  I  entirely  concur 
in  the  observations  of  Mr.  Justice  Blackburn,  and  consider  tliat 
case  as  a  conclusive  authority  upon  the  point  before  us,  which  it  is 
not  desirable  to  question  or  disturb. 

The  case,  when  properly  considered,  amounts  to  this :  grouse     . '' 

>  Godb.  122.  '  14  East,  249. 

'  11  £xch.  326, 1  H.  &  N.  550.    See  7  EL  L.  Caf.  831. 

*  11  Exch.  654,  1  H.  &  N.  923. 

*  12  C.  B.  N.  S.  501, 18  C.  B.  N.  S.  S44. 
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were  shot  and  taken  away  bj  a  trespasser  upon  and  from  the  land 
of  the  plaintiff,  who  brought  trover  for  tlie  dead  grouse,  and  it  was 
clearly  held  by  the  Judges  of  the  Court  of  Exchequer,  and  after- 
wards by  all  the  Judges  in  the  Oourt  of  Error,  that  the  grouse  as 
soon  as  they  were  killed  and  fell  upon  the  land  of  the  plaintiff, 
became  and  were  his  absolute  property  in  respect  of  his  ownership 
of  the  soil. 

This  conclusion  would  not  be  affected  even  though  it  might  be 
true  that  an  indictment  at  common  law  would  not  lie  against  the 
trespasser  for  killing  and  carrying  away  of  game,  if  it  be  one  con- 
tinuous act,  inasmuch  as  the  ownership  of  the  game  is  considered 
as  incident  to  the  property  in  the  land.  But  this  consequence  is 
the  result  of  a  peculiarity  in  the  law  of  larceny,  which  holds  tliat 
the  act  of  severing  and  taking  away  things  attached  to  the  free- 
hold is  not  a  felonious  taking,  a  result  which  does  not  affect  the 
existence  of  the  right  of  property. 

I  am  therefore  of  opinion  that  the  learned  counsel  for  the  de- 
fendants on  the  trial  at  Nisi  Prius  were  right  in  requiring  the  evi- 
dence to  be  admitted  which  they  proposed  to  give  in  order 
to  prove  that  the  property  in  the  rabbits  was  *in  Lord    *685 
Exeter,  and  that  the  learned  Judge  was  wrong  in  his  direc- 
tion to  the  jury  that  such  evidence  was  immaterial. 

I  am  therefore  of  opinion,  that  the  order  making  the  rule  nisi 
for  a  new  trial  absolute  was  right,  and  that  the  present  appeal 
ought  to  be  dismissed  with  costs.  ^, 

Lord  Granwobth.  —  My  Lords,  I  think  it  is  safe  and  just  to 
adhere  to  the  law  as  laid  down  by  Lord  Holt.  He  had  evidently 
considered  the  subject  carefully,  and  according  to  his  view  of  the 
law  the  rabbits  killed  by  a  trespasser  on  the  lands  of  Lord  Exeter 
certainly  belonged  to  his  Lordship. 

Lord  Holt's  opinion  was  followed  in  Churchward  v.  Studdy} 
There  the  hunter  (who  was  a  poacher)  was  eventually  held  to  be 
entitled  to  the  hare,  but  that  was  because  he  had  started  it  on  the 
land  of  a  third  person,  and  followed  it  on  to  the  ground  of  the  de- 
fendant and  there  caught  and  killed  it.  It  was  in  strict  conformity 
with  Lord  Holt's  view  of  the  law  to  hold  that,  in  these  circum- 
stances, the  hare  belonged  to  the  hunter.  The  rule  nisi  was 
granted  by  the  Court  of  King's  Bench  on  the  supposition  that  the 

>  14  East,  249. 
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hare  had  been  caught  on  the  land  of  the  defendant  by  his  servant, 
acting  as  his  agent,  in  which  case  the  Court  clearly  thought  it 
would  have  been  the  property  of  the  defendant,  whereas  in  fact 
the  defendant's  servant  was  assisting  the  hunter  and  his  dogs. 

This  case  was  followed  by  that  of  Lard  Lonsdale  v.  Bigg^^  after- 
wards affirmed  in  the  Exchequer  Chamber,^  where  the  subject  was 
carefully  considered.  It*  was  there  decided  that  grouse 
*  686  killed  by  a  poacher  belong  to  the  *  owner  of  the  soil  on 
which  they  are  killed,  strictly  applying  Lord  Holt's  doc- 
trine. There  was  not  a  formal  plea  in  that  case  traversing  the 
property  in  the  birds ;  but  it  was  agreed  to  waive  that  objection  in 
point  of  form,  and  to  dispose  of  the  case  as  if  such  an  issue  had 
been  expressly  raised* 

It  was  argued  before  the  House  that  if  game  killed  by  a  poacher 
is  the  property  of  the  owner  of  the  soil,  then  every  poacher  is  guilty 
of  larceny.  But  that  is  a  fallacy.  Wild  animds  whilst  living, 
though  Uiey  are,  according  to  Lord  Holt,  the  property  of  the 
owner  of  the  soil  on  which  they  are  living,  are  not  his  personal 
chattels,  so  as  to  be  the  subject  of  larceny.  They  partake,  while 
living,  of  the  quality  of  the  soil,  and  are,  as  growing  fruit  was, 
considered  as  part  of  the  realty.  If  a  man  entered  my  orchard, 
and  filled  a  wheelbarrow  with  apples,  which  he  gathered  from  my 
trees  he  was  not  guilty  of  larceny,^  though  he  had  certainly  pos- 
sessed himself  of  my  property ;  and  the  same  principle  is  applicar 
ble  to  wild  animals. 

It  was  further  said  that  the  late  Game  Act,  which  authorises  the 
stopping  of  a  poacher  having  game  in  his  possession,  and  the 
selling  of  the  game  for  the  benefit  of  the  parish,  shows  that  the 
Legislature  could  not  have  understood  the  game  to  be  the  property 
of  the  person  on  whose  land  it  was  killed,  for  in  that  case  it  was 
said  it  would  have  been  an  unjust  appropriation  of  the  property  of 
another ;  but  this  provision  in  the  statute  was  probably  made  be- 
cause it  might  often  be  impossible  to  know  on  whose  land  every 
particular  head  of  game  had  been  killed,  and  was  considered  to  be 
on  the  whole  an  arrangement  beneficial  to  the  landowner. 

On  the  whole  I  see  no  reason  for  disturbing  the  decision 
^  687    *  of  the  Court  below,  and  I  thmk  that  there  ought  to  be  a 
new  trial. 

^  11  Exch.  654.  *  See  now  the  Statute  24  &  25  Vict.  e.  96,  §  36. 

M  H.  &  N.  923. 
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LoBD  Chelmsfobd.  —  Mj  Lords,  the  question  to  be  determined 
on  this  appeal  is,  whether  animals  ftrcB  witwrcB^  killed  or  reduced 
into  possession  by  a  trespasser  on  the  land  of  another,  become  the 
property  of  the  owner  of  the  land. 

The  case  was  very  learnedly  argued  on  both  sides,  and  all  the 
authorities  with  respect  to  property  in  wild  animals,  either  in  a 
state  of  nature  or  reclaimed,  were  fully  examined,  and.  both  the 
civil  and  the  common  law  were  referred  to  for  doctrine  on  the 
subject. 

By  the  civil  law,  the  person  who  took  or  reduced  into  possession 
any  animal  fercB  naturcBj  although  he  might  be  a  trespasser  in  so 
doing,  acquired  the  property  in  it.  This  appears  clearly  from  the 
passage  in  the  Institutes  cited  in  the  argument.  If  the  same  rule 
prevails  in  our  law,  then  the  rabbits  in  question  were  not  the 
property  of  Lord  Exeter,  but  of  the  poacher  who  took  and  killed 
them  upon  his  Lordship's  land. 

This  doctrine,  however,  as  to  the  right  of  property  in  wild  ani- 
mals captured,  seems  never  to  have  prevailed  in  our  law  to  its  full 
extent.  With  respect  only  to  live  animals  in  a  wild  and  unre- 
claimed state,  there  seems  to  be  no  difference  between  the  Boman 
and  the  common  law. 

A  distinction  was  suggested  in  argument  between  wild  animals 
which  are  unprofitable,  and  regarded  as  vermin,  and  those  which 
are  fit  for  food,  and  therefore  profitable ;  and  it  was  said  of  the 
latter  that  by  the  law  of  England  there  is  always  a  property  in 
game,  whether  alive  or  dead,  in  somebody. 

But  this  is  not  reconcilable  with  the  authorities.  In  *the  *  688 
case  of  Swans,^  Lord  Coke  says,  ^^  A  man  hath  not  absolute 
property  in  any  thing  which  is  ferce  naturce.*  •  •  *  Property  qualified 
and  possessory  a  man  may  have  in  those  which  are  ferce  naturoe  ; 
and  to  such  property  a  man  may  attain  by  two  ways,  by  industry, 
or  ratione  impotentice  et  loci.**  ^^  But  when  a  man  hath  savage  beasts 
ratione  privilegiij  as  by  reason  of  a  park,  warren,  £c.-  he  hath  not 
any  property  in  the  deer  or  conies,  or  pheasants  or  partridges,  and 
therefore  in  an  action  quare  parcuniy  tvarrennumy  ^c,  freffit  et  tw- 
travity  et  tree  damas^  leporeB^  cunicuhs^  phasianos^  perdiees^  eepit  et 
iwportavit^  he  shall  not  say  9iu>9y  for  he  hath  no  property  in  them, 
but  they  do  belong  to  him  ratixyne  privUegii  for  his  game  and 
pleasure,  so  long  as  they  remain  in  the  privileged  place  " ;  a  for- 

*  7  Bep.  15  h. 

[4T6] 


*638  CASES  IN  THE  HOUSE  OF  LORDS. 

tiorij  therefore  where  a  person  is  merely  the  owner  of  land  without 
^  any  other  privilege  attached  to  it  than  that  which  the  ownership 
yp  confers,  he  can  have  no  property  in  the  wild  animals  upon  the 
land,  so  long  as  they  are  in  a  state  of  nature  and  unreclaimed. 
Indeed  this  notion  of  the  existence  of  property  in  wild  animals  is 
inconsistent  with  the  whole  current  of  the  authorities,  from  the 
Year  Books  downwards,  which  almost  invariably  show  that  no 
action  lies  merely  for  taking  away  hares,  conies,  pheasants,  and 
partridges,  and  that  where  the  taking  animals  of  this  description 
is  stated  in  the  writ,  in  addition  to  the  trespass  upon  the  land^  Uie 
plaintiff  shall  not  say,  ^'  lepores,  ^c.  suon" 

Witli  respect  to  wild  and  unreclaimed  animals  therefore,  there 
can  be  no  doubt  that  no  property  exists  in  them  so  long  as  they 
remain  in  the  state  of  nature.    It  is  also  equally  certain  that  when 
killed,  or  reclaimed  by  the  owner  of  the  land  on  whicli  they  are 
found,  or  by  his  authority,  they  become  at  once  his  property, 
^  *  639    absolutely  *  when  they  are  killed,  and  in  a  qualified  man- 
ner when  they  are  reclaimed. 

So  far  everything  is  clear,  and  the  only  difficulty  which  arises 
upon  the  subject  of  property  in  wild  animals,  is  that  which  the 
present  case  presents. 
\  As  SLnimdls  feroB  naturce  when  killed  or  reduced  into  possession 

by  the  owner  of  land  where  they  are  found,  or  by  his  authority, 
\j  become  instantly  his  property,  does  the  unauthorised 'act  of  a  tres- 
passer, by  the  very  fact  of  killing  them,  convert  them  at  once  to 
the  use  of  th^  owner  of  the  land  ? 

To  this  question  Lord  Holt,  according  to  the  case  which  he  puts 
in  Sutton  v..  Moody ^  would  have  given  a  distinct  answer,  that  pro- 
vided the  ^me  was  both  started  and  killed  on  the  ground  of  the 
same  owner,  the  property  would  be  in  him. 

I  think  Lord  Holt  must  have  been  of  opinion  that  as  long  as  the 
game  continued  upon  the  land  there  was  a  species  of  property,  or 
rather  perhaps  a  right  to  take  it,  existing  in  the  owner  of  the  land, 
which  was  sufficient  to  make  it  his  the  instant,  by  being  killed  or 
taken,  it  became  the  subject  of  property.  But  I  cannot  so  easily 
discover  the  principle  upon  which  he  proceeds  when  he  said  that 
^'  If  A.  starts  a  hare  in  the  ground  of  B.,  and  hunts  it  into  the 
ground  of  C,  and  kills  it  there,  the  property  is  in  A.  the  huntei:, 
but  A.  is  liable  to  an  action  of  trespass  for  hunting  in  the  grounds 
as  well  of  B.  as  of  C." 
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I  have  some  dif&cultj  in  understanding  why  the  wrong  doer  is  to 
acquire  a  property  in  the  game  under  the  circumstances  here  sup- 
posed. If  the  animal  had  left  the  land  of  B.  and  passed  into  the 
land  of  C.  of  its  own  will,  and  had  been,  immediately  it  crossed 
the  boundary,  killed  by  C,  it  would  unquestionably  have 
been  his  property.  *  Why  then  should  not  the  act  of  a  tres-  *  640 
passer  to  which  0.  was  no  party,  have  the  same  effect  as  to 
his  right  to  the  animal]  as  if  it  had  voluntarily  quitted  the  neigh- 
bouring laud  ?  And  why,  not  only  should  B.  lose  his  right  to  the 
game,  and  C.  acquire  none,  but  the  property,  by  this  accident  of 
the  place  where  it  happened  to  be  killed,  be  transferred  to  the  tres- 
passer ?  It  would  appear  to  me  to  be  more  in  accordance  with 
principle,  to  hold  that  if  the  trespasser  deprived  the  owner  of  the 
land  where  the  game  was  started,  of  his  right  to  claim  the  proper- 
ty by  unlawfully  killing  it  on  the  land  of  another  to  which  he  had 
driven  it,  he  converted  it  into  a  subject  of  property  for  that  other 
owner  and  not  for  himself. 

But  the  first  proposition  stated  by  Lord  Holt,  with  respect  to 
game  started  and  killed  on  the  land  of  the  same  owner,  is  free 
from  all  difSculty,  and  is  sufficient  to  dispose  of  the  present  ques- 
tion. The  case  of  Sutton  v.  Moody  has  always  been  regarded  as 
an  authority  upon  this  point,  and  as  far  as  I  can  ascertain,  has 
never  been  questioned.  It  was  recognised  in  Churchward  v. 
Studdy}^  in  Graham  v.  Ewart^  by  Baron  Martin  in  Lord  Lonsdale 
V.  Bigg  ;  ^  and  in  this  last  case,  when  before  the  Court  of  Error,* 
Mr.  Justice  Coleridge  said,  ^^  The  grouse  shot "  (i.  e.  shot  by  the 
defendant  a  wrong  doer)  ^'  on  the  land  of  the  plaintiff  belonged  to 
him  according  to  all  the  authorities." 

It  certainly  would  not  be  right  to  disturb  a  principle  of  law  so 
long  established,  unless  it  could  be  clearly  shown  to  be  erroneous. 
And  it  appears  to  me  not  only  to  be  well  founded,  but  that  very 
strange  consequences  would  follow  from  adopting  the  view 
contended  for  by  the  appellant.  •  If  he  is  right  in  saying  *  641 
that  the  owner  of  the  land  has  no  property  in  game  unless 
it  is  killed  by  him  or  by  his  authority,  it  will  necessarily  follow 
that  a  poacher  reducing  the  game  into  possession,  and  thereby^ 
as  possessor,  though  a  wrong  doer,  having  a  right  to  it  against 
all  the  world,  there  being  no  one  entitled  as  owner  to  challenge 

^  14  East,  249.  '  11  Exch.  654. 

'  11  Exch.  326,  1  R  &  N.  550,  7  H.  L.  Gas.  SSI.  M  H.  &  N.  923,  937. 
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his  possession,  might  maintain  an  action  against  the  owner  of  the 
land  for  taking  the  game  from  him  even  upon  the  land  itself 
where  it  was  killed.  It  is  much  more  reasonable  to  hold  that  the 
trespasser  having  no  right  at  all  to  kill  the  game,  he  can  give  him- 
self no  property  in  it  by  his  wrongful  act ;  and  that  as  game  killed 
or  reduced  into  possession  is  the  subject  of  property,  and  must 
belong  to  somebody,  there  can  bo  no  other  owner  of  it,  under 
these  circumstances,  but  the  person  on  whose  ground  it  is  taken 
or  killed. 

This  view  of  the  case  will  render  the  distinction  suggested  in 
the  course  of  the  argument  between  killing  and  carrying  away  the 
rabbits  as  parts  of  one  and  the  same  continuous  act,  and  killing 
them  and  leaving  them  upon  the  land  and  coming  back  for  them, 
wholly  immaterial.  For  the  act  of  killing  being  at  once  that 
which  made  the  rabbits  the  subject  of  property,  and  reduced  them 
into  possession,  whether  they  were  for  an  instant  or  for  hours  upon 
the  land,  they  equally  belonged  to  the  owner  of  the  land. 

For  these  reasons  I  think  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  affirming  the  judgment  of  the  Court  of  Com- 
mon Pleas  was  right,  and  ought  to  be  affirmed. 

JudgmeinJt  affirmed^  and  appeal  dismiised  tPtth  co$t$. 

Lords'  Journals,  13th  June,  1865. 


•642  •ST.  HELEN'S  SMELTING  CO.  v.  TIPPING. 

1865.    Jane  80 ;  July  5. 

The  DmECTOBS,  &o.  of  the  St.  Helen's  Smelting  Company, 

AppellanU. 
William  Tipping,  JRespondent.^ 

Nuisanee  to  Property.    Directum  to  Jury. 

There  is  a  diatinctioii  between  an  action  for  a  nuisanoe  in  respect  of  an  act  pro- 
dncing  a  material  injury  to  property,  and  one  brought  in  respect  of  an  act  pro- 
ducing personal  discomfort    As  to  the  latter  a  person  must,  in  the  interest  of 

^  Ry lands  v.  Fletcher,  Law  Rep.  8  H.  L.  887. 
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tbe  public  generally,  submit  to  tbe  discomfort  of  tbe  circumstances  of  tbe  place, 
and  tbe  trades  carried  on  around  bim ;  as  to  tbe  former  tbe  same  rule  would 
not  apply. 

Wbere  no  rigbt  by  prescription  exists  to  carry  on  a  particular  trade,  tbe  fact  tbat 
tbe  locality  wbere  it  is  carried  on  is  one  generally  employed  for  tbd  purpose  of 
that  and  similar  trades,  will  not  exempt  tbe  person  carrying  it  on  from  liability 
to  an  action  for  damages,  in  respect  of  injury  created  by  it  to  property  in  tbe 
neigbbourbood.  « 

A  place  wbere  tbe  works  of  one  person  are  carried  on  wbicb  occasion  an  action- 
able injury  to  tbe  property  of  anotber,  is  not  witbin  tbe  meaning  of  tbe  law, 
**  a  convenient "  place. 

A.  bougbt  an  estate  in  a  neigbbourbood  wbere  many  manufacturing  works  were 
carried  on.  Among  otbers  tbere  were  tbe  works  of  a  copper  smelting  com- 
pany. It  was  not  proved  wbetber  tbese  works  were  in  actual  operation  wben 
the  estate  was  bougbt.  The  vapours  from  tbese  works  wben  they  were  in 
operation  were  proved  to  be  injurious  to  the  trees  on  A.'s  estate.  At  tbe  trial 
tbe  Judge  told  the  jury  tbat  (unless  by  a  prescriptive  right)  every  man  must  so 
use  bis  own  property  as  not  to  injure  that  of  his  neighbour ;  but  tbat  the  law 
did  not  regard  trifling  inconveniences ;  every  thing  must  be  looked  at  from  a 
reasonable  point  of  view,  and  therefore  in  the  case  of  aiL.  Alleged  injury  to 
property,  as  from  noxious  vapours  from  a  manufactory,  the  injury  to  be  action- 
able must  be  such  as  visibly  tQ  diminish  tbe  value_pf  the  property ;  that  locality, 
and  all  other  circumstances  must  be  taken  into  consideration,  and  that  in  coun- 
ties where  great  works  have  been  and  were  carried  on,  parties  must  not  stand 
on  extreme  rights :  — 

Held,  That  tbe  direction  was  right. 

This  was  an  action  brought  by  the  plaintiff  to  recoTer  from  the 
defendants  damages  for  injuries  done  to  his  trees  and  crops, 
by  their  works.  The  defendants  are  *  the  directors  and  *  643 
shareholders  of  the  St  Helen's  Copper  Smelting  Company 
(Limited).  The  plaintiff,  in  1860,  purchased  a  large  portion  of 
the  Bold  Hall  estate,  consisting  of  the  manor  house  and  about 
1800  acres  of  land,  within  a  sliort  distance  of  which  stood  the 
works  of  the  defendants.  The  declaration  alleged  that,  *^  the  de- 
fendants erected,  used,  and  continued  to  use,  certain  smelting 
works  upon  land  near  to  the  said  dwelling  house  and  lands  of  the 
plaintiff,  and  caused  large  quantities  of  noxious  gases,  vapours, 
and  other  noxious  matter,  to  issue  from  the  said  works,  and  difiiise 
themselves  over  the  land  and  premises  of  the  plaintiff,  wliereby  the 
hedges,  trees,  shrubs,  fruit,  and  herbage,  were  greatly  injured  ;  the 
cattle  were  rendered  unhealthy,  and  the  plaintiff  was  prevented 
from  having  so  beneficial  a  use  of  the  said  land  and  premises  as  he 
would  otherwise  have  enjoyed,  and  also  the  reversionary  lands  and 
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premises  were  depreciated  in  value.''  The  defendants  pleaded, 
not  guilty. 

Tlie  cause  was  tried  before  Mr.  Justice  Mellor  at  Liverpool  in 
August,  1863,  when  the  plaintiff  was  examined  and  spoke  distinctlj 
to  the  damage  done  to  his  plantations,  and  to  the  very  unpleasant 
nature  of  the  vapour,  which,  when  the  wind  was  in  a  particular 
direction,  affected  persons  as  well  as  plants  in  his  grounds.  On 
cross  examination,  he  said  he  had  seen  the  defendants'  chimney 
before  he  purchased  the  estate,  but  he  was  not  aware  whether  the 
works  were  then  in  operation.  On  the  part  of  the  defendants, 
evidence  was  called  to  show  that  the  whole  neighbourliood  was 
studded  with  manufactories  and  tall  chimneys,  that  there  were 
some  alkali  works  close  by  the  defendant's  works,  that  the  smoke 
from  one  was  quite  as  injurious  as  the  smoke  from  the  other,  that 
the  smoke  of  both  sometimes  united,  and  that  it  was  impossi- 
ble to  say  to  which  of  the  two  any  particular  injury  was 
*  644  *  attributable.  The  fact  that  the  defendants'  works  existed 
before  the  plaintiff  bought  the  property  was  also  relied  on. 

Tlie  learned  Judge  told  the  jury  that  an  actionable  injury  was 
one  producing  sensible  discomfort ;  that  every  man,  unless  enjoy- 
ing rights  obtained  by  prescription  or  agreement,  was  bound  to  use 
his  own  property  in  such  a  manner  as  not  to  injure  the  property 
of  his  neighbours ;  that  there  was  no  prescriptive  right  in  this  case ; 
that  the  law  did  not  regard  trifling  inconveniences ;  that  every- 
thing must  be  looked  at  from  a  reasonable  point  of  view ;  and 
therefore,  in  an  action  for  nuisance  to  property,  arising  from  nox- 
ious vapours,  the  injury  to  be  actionable  must  be  such  as  visibly  to 
diminish  the  value  of  the  property  and  the  comfort  and  enjoyment 
of  it.  That  when  the  jurors  came  to  consider  the  facts,  all  the 
circumstances,  including  those  of  time  and  locality,  ought  to  be 
taken  into  consideration  ;  and  that  with  respect  to  tlie  latter  it  was 
clear  that  in  counties  where  great  works  had  been  erected  and 
carried  on,  persons  must  not  stand  on  tlieir  extreme  rights  and 
bring  actions  in  respect  of  every  matter  of  annoyance,  for  if  so, 
the  business  of  the  whole  country  would  be  seriously  interfered 
with. 

The  defendants'  counsel  submitted  that  the  three  questions 
which  ought  to  be  left  to  the  jury  were,  '^  whether  it  was  a  neces- 
sary trade,  whether  the  place  was  a  suitable  place  for  such  a  trade, 
and  whether  it  was  carried  on  in  a  reasonable  manner."    The 
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learned  Judge  did  not  put  the  questions  in  this  form,  but  did  ask 
the  jury  whether  the  enjoyment  of  the  plaintiff's  property  was 
sensibly  diminished,  and  the  answer  was  in  the  affirmative. 
Whether  the  business  there  carried  on  was  an  ordinary  business 
for  smelting  copper,  and  the  answer  was,  ^^  We  consider  it 
an  ordinary  business,  and  conducted  *  in  a  proper  manner,  *645 
in  as  good  a  manner  as  possible."  But  to  the  question 
whether  the  jurors  thought  that  it  was  carried  on  in  a  proper 
place,  the  answer  was,  "  We  do  not."  The  verdict  was  therefore 
entered  for  the  plaintiff,  and  the  damages  were  assessed  at  861/. 
18«.  4^(2.  A  motion  was  made  for  a  new  trial,  on  the  ground  of 
misdirection,  but  the  rule  was  refused.^  Leave  was  however  given 
to  appeal,  and  the  case  was  carried  to  the  Exchequer  Chamber, 
where  the  judgment  was  affirmed.  Lord  Chief  Baron  Pollock 
there  observing, ''  My  opinion  has  not  always  .been  that  which  it  is 
now.  Acting  upon  what  has  been  decided  in  this  Court,  my 
brother  Mellor's  direction  is  not  open  to  a  bill  of  exception."  ^ 
This  appeal  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Martin,  Mr.  Jus- 
tice Willes,  Mr.  Justice  Blackburn,  Mr.  Justice  Keating,  Mr. 
Baron  Pigott,  and  Mr.  Justice  Shee,  attended. 

The  Attorney- Q-eneral  (^Sir  R.  Palmer)  and  Mr.  JVei^terj  for  the 
appellants  (defendants  in  the  Court  below). — The  law  on  this 
subject  is  doubtful,  and  requires  to  be  settled  by  the  authority  of 
iliis  House.  A  dictum  of  Lord  Cliief  Baron  Comyns  ^  declared 
that  an  action  on  the  case  will  not  lie  '^  for  a  reasonable  use  of 
my  right,  though  it  be  to  the  annoyance  of  another ;  as  if  a 
butcher,  brewer,  &c.  use  his  trade  in  a  convenient  place,  though 
it  be  to  the  annoyance  of  his  neighbour."  That  dictum,  for  which 
it  is  admitted  no  authority  is  cited,  nevertheless  lays  down  the 
true  principle.  That  principle  was  adopted  in  Bole  v.  Bar-  . 
low.^  It  was  not  *  distinctly  dissented  from  in  Stockport  *  646 
Waterworki  Company  v.  Potter.^  It  was  adopted  in  Bamr 
ford  V.  TamUy  in  the  Court  of  Queen's  Bench,^  but  when  that 
case  was  heard  in  the  Exchequer  Chamber,^  Bole  v.  Barlow  was 

^  4  Best  &  S.  608.  *  7  H.  &  N.  160. 

*  4  Best  &  S.  616.        ^  *  8  Best  &  S.  63. 

'  Com.  Dig.    Action  on  the  Case  for  Naisance  (C).  '  8  Best  &  S.  66. 
«  4  C.  B.  N.  S.  884. 
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expressly  dissented  from  by  seyeral  of  the  Judges.  Their  dissent 
is  not  warranted  by  principle  or  authority.  Our  material  question 
is  the  convenience  or  fitness  of  the  place  where  the  business  is 
carried  on. 

In  Bamford  v.  TSjimley^  it  is  said  by  Mr.  Justice  Williams,  ^^  It 
was  therefore  treated  as  a  doctrine  of  law  that  if  the  spot  should 
be  proved  by  the  jury  to  be  proper  or  convenient,  and  the  burning 
of  the  bricks  a  reasonable  use  of  the  land,  these  circumstances 
would  constitute  a  bar  to  the  action,"  and  he  then  proceeds  to 
argue  that  they  would  not  do  so  if  the  work  was  carried  else- 
where, or  if  it  actually  created  a  nuisance  to  a  neighbour.  But  a 
part  of  the  fallacy  of  the  argument  lies  in  this  mode  of  stating  the 
case.  An  act  may  be  an  annoyance  without  being  a  nuisance.  If 
only  an  annoyance,  then  being  performed  in  a  convenient  place, 
for  the  proper  phrase  is  **  convenient,"  and  not  **  suitable,"  and  per- 
formed, as  here  it  was  expressly  found  to  be,  in  a  careful  way,  in 
^^  the  best  manner,"  if  is  no  nuisance. 

And  in  that  case  itself  Mr.  Baron  Bramwell  really  has  adopted 
these  principles,  for  he  says,^  "  It  is  to  be  borne  in  mind  however, 
that,  in  fact,  the  act  of  the  defendant  is  a  nuisance."  Now,  that 
shows  that  even  in  his  opinion  the  doctrine  of  nuisance  would  not 
be  applicable  except  under  a  certain  condition  of  fact ;  and  it  is 
clear  from  the  verdict  in  this  case  that  that  condition  of  fact  did 
not  exist.  In  Cavey  v.  LeaMitter^  Lord  Chief  Justice 
*  647  *  Erie  distinctly  states  that  he  did  not  differ  from  the  judg- 
ment of  Mr.  Justice  Willes  in  Hole  v.  Barlow.  Now  in 
that  case  Mr.  Justice  Willes  said,^  ^^  The  common-law  right  which 
every  proprietor  of  a  dwelling-house  has  to  have  the  air  unpolluted 
is  subject  to  this  qualification,  that  necessities  may  arise  for  an 
interference  with  that  right  pro  bono  pvhlieo^  to  this  extent,  that 
such  interference  be  in  respect  of  a  matter  essential  to  the  business 
of  life,  and  be  conducted  in  a  reasonable  and  proper  manner,  and 
in  a  reasonable  and  proper  place."  The  nature  of  the  thing,  the 
place  where  it  is  used,  and  the  fair  and  proper  use  of  it,  are  all 
circumstances  to  be  considered  before  a  thing  can  be  pronounced 
a  nuisance.  When,  therefore,  by  the  use  of  certain  manufactures, 
a  neighbourhood  is,  as  it  may  be  said,  denaturalized,  a  person  who 
comes  into  that  neighbourhood  cannot  complain  that  what  was 

^  3  B«Bt  &  S.  74.  *  13  C.  B.  N.  S.  470. 

'  8  Best  &  8.  82.  «  4  C.  B.  N.  S.  334. 
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done  before  he  came  there  is  continued.  Under  such  circum- 
stances the  ordinary  use  of  property  is  really  that  of  its  use  in  the 
special  manner,  and  such  use  cannot  give  rise  to  a  right  of  action 
by  a  person  who  happens  to  suffer  some  annoyance  from  it ;  what 
is  done  around  him  assumes  then  the  character  of  the  ordinary 
and  proper  use  of  the  property.  In  The  Wanstead  Local  Board  of 
Health  V.  Billyh  it  was  decided  that  under  the  words  of  a  particular 
statute  (11  &  12  Vict.  c.  63),  brickmakiug  was  not  a  "  noxious  or 
offensive  business,"  but  that  case  is  chiefly  remarkable  for  the 
declaration  of  Mr.  Justice  Willes  as  to  the  unsettled  state  of  the 
law  on  this  matter.  That  learned  Judge  says,  "  It  is  still,  I  appre- 
hend, an  open  question  which  must  one  day  be  determined  by  the 
highest  tribunal,  whether  one  who  carries  on  a  business  under 
reasonable  circumstances  of  place,  time,  and  otherwise,  can  be 
said  to  be  guilty  of  an  actionable  nuisance." 

The  old  authorities  show  that  ordinary  trade  reasonably 
*  carried  on  is  not  a  nuisance.  In  Jones  v.  Powell^  the  *  648 
mere  facts  of  the  erection  of  a  brewhouse,  and  of  an  ordi- 
nary use  of  sea  coal,  were  not  held  to  constitute  a  nuisance,  but  the 
erection  of  a  latrina  from  which  "  unhealthy  vapours  arose,"  was, 
after  verdict,  held  to  warrant  the  action.  In  Baines  v.  Bdker^ 
Lord  Hardwicke  refused  to  grant  an  injunction  to  prevent  the 
building  of  a  small-pox  hospital  near  Cold  Bath  Fields,  laying 
down  the  principle  that  in  all  cases  the  Court  must  consider  not 
merely  the  effect  on  the  neighbouring  property,  but  also  the 
reasonableness  of  doing  the  thing  in  the  particular  place.  The 
statement  to  the  jury  here  that  the  business  was  actionable  if  it 
interfered  with  the  comfort  of  the  plaintiff  was  therefore  a  mis- 
direction. That  alone  would  not  render  it  actionable ;  nor  would 
the  fact  that  it  produced  injury  to  the  plaintiff's  trees  and  shrubs 
have  that  effect.  It  cannot  be  asserted  as  an  abstract  proposition 
of  law  that  any  act  by  which  a  man  sends  over  his  neighbour's 
land  that  which  is  noxious  and  hurtful  is  actionable,  but  the  jury 
must  be  told  to  take  into  account  the  condition  of  the  other  prop- 
erty in  the  neighbourhood,  the  nature  of  the  locality,  and  the  other 
circumstances  which  show  the  reasonable  employment  of  the 
property,  and  even  the  employment  of  it  in  a  particular  manner 
» in  that  particular  locality.    To  ask  the  jurymerely  whether  there 

>  18  C.  B.  N.  8.  479.  *  Palm.  536.  •  AmbL  15S. 
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has  been  a  sensible  injury  to  the  plaintiff's  property,  or  to  his  en- 
joyment of  it,  is  Qot  sufficient. 

Mr.  Bretty  Mr.  Mellishj  and  Mr.  MUward  were  for  the  respon- 
dents, but  were  not  called  upon  to  address  the  House. 

The  Lord  Chancellor  (Lord  Westburt).  —  My  Lords,  as 
your  Lordships,  as  well  as  myself,  have  listened  carefully 
*  649  to  the  able  argument  on  the  part  of  the  *  appellants,  and 
are  perfectly  eatisfied  with  the  decision  of  the  Court  below, 
and  are  of  opinion  that,  subject  to  what  we  may  hear  from  the 
learned  Judges,  the  direction  to  the  jury  was  right,  I  would  sub- 
mit that  two  questions  should  be  put  to  the  learned  Judges  ;  but 
at  the  same  time  the  learned  Judges  will  be  good  enough  to 
understand  that  if  they  desire  further  argument  of  the  case  the 
respondent's  counsel  must  be  heard.  Otherwise  the  following 
are  the  questions  which  I  propose  to  be  put  to  them :  Whether  di- 
rections given  by  the  learned  Judge  at  Nisi  Prius  to  the  jury  were 
correct  ?  or,  Whether  a  new  trial  ought  to  be  granted  in  this 
case?  The  learned  Judges  will  intimate  to  your  Lordships 
whether  they  desire  to  hear  further  argument  on  the  part  of  the 
respondent's  counsel,  or  whether  they  are  prepared  to  answer  the 
questions  put  to  them  by  your  Lordships. 

Mb.  Baron  Martin  said  that  the  Judges  did  not  require  the 
case  to  be  further  argued,  but  they  requested  to  have  a  few 
moments'  consideration  to  give  their  answer  to  the  questions  put 
to  them. 

Adjourned  for  a  short  time,  and  resumed. 

Mb.  Baron  Martin.  —  My  Lords,  in  answer  to  the  questions 
proposed  by  your  Lordships  to  the  Judges,  I  have  to  state  their 
unanimous  opinion  that  the  directions  given  by  the  learned  Judge  to 
the  jury  were  correct,  and  that  a  new  trial  ought  not  to  be  granted. 
As  far  as  the  experience  of  all  of  us  goes,  the  directions  are 
such  as  we  have  given  in  these  cases  for  the  last  twenty  years. 

July  5. 

The  Lord  Chancellor.  —  My  Lords,  I  think  your  Lordships « 
will  be  satisfied  with  tlie  answer  we  have  received  from  the  learned 
Judges  to  the  questions  put  by  this  House. 
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*  My  Lords,  in  matters  of  this  description  it  appears  to  *  650 
me  that  it  is  a  very  desirable  thing  to  mark  the  difference 
between  an  action  brought  for  a  nuisance  upon  the  ground  that 
the  alleged  nuisance  produces  material  injury  to  the  property,  and 
an  action  brought  for  a  nuisance  on  the  ground  that  the  thing  al- 
leged to  be  a  nuisance  is  productive  of  sensible  personal  discom- 
fort With  regard  to  the  latter,  namely,  the  personal  incon- 
venience and  interference  with  one's  enjoyment,  one's  quiet,  one's 
personal  freedom,  any  thing  that  discomposes  or  injuriously  affects 
the  senses  or  the  nerves,  whether  that  may  or  may  not  be  de- 
nominated a  nuisance,  must  undoubtedly  depend  greatly  on  the 
circumstances  of  the  place  where  the  thing  complained  of  actually 
occurs.  If  a  man  lives  in  a  town,  it  is  necessary  that  he  should 
subject  himself  to  the  consequences  of  those  operations  of  trade 
which  may  be  carried  on  in  his  immediate  locality,  which  are 
actually  necessary  for  trade  and  commerce,  and  also  for  the  en- 
joyment of  property,  and  for  the  benefit  of  the  inhabitants  of  the 
town  and  of  the  public  at  large.  If  a  man  lives  in  a  street  where 
there  are  numerous  shops,  and  a  shop  is  opened  next  door  to  him, 
which  is  carried  on  in  a  fair  and  reasonable  way,  he  has  no 
ground  for  complaint,  because  to  himself  individually  there  may 
arise  much  discomfort  from  the  trade  carried  on  in  that  shop. 
But  when  an  occupation  is  carried  on  by  one  person  in  the  neigh- 
bourhood of  another,  and  the  result  of  that  trade,  or  occupation, 
or  business,  is  a  material  injury  to  property,  then  there  unquestion- 
ably arises  a  very  different  consideration.  I  think,  my  Lords,  that 
in  a  case  of  that  description,  the  submission  which  is  required 
from  persons  living  in  society  to  that  amount  of  discomfort  which 
may  be  necessary  for  the  legitimate  and  free  exercise  of  the  trade 
of  their  neighbours,  would  not  apply  to  circumstances 
*  the  immediate  result  of  which  is  sensible  injury  to  the  *  651 
value  of  the  property. 

Now,  in  the  present  case,  it  appears  that  the  plaintiff  purchased 
a  very  valuable  estate,  which  lies  within  a  mile  and  a  half  from 
certain  large  smelting  works.  What  the  occupation  of  these  cop- 
per-smelting premises  was  anterior  to  the  year  1860  does  not 
clearly  appear.  The  plaintiff  became  the  proprietor  of  an  estate 
of  great  value  in  the  month  of  June,  1860.  In  the  month  of  Sep- 
tember, 1860,  very  extensive  smelting  operations  began  on  the 
property  of  the  present  appellants,  in  their  works  at  St.  Helen's. 
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Of  the  effect  of  the  yapours  exhaling  from  those  works  upon  the 
plaintiff's  property,  and  the  injury  done  to  bis  trees  and  shrubs, 
there  is  abundance  of  evidence  in  the  case. 

Mj  Lords,  the  action  has  been  brought  upon  that,  and  the  jurors 
have  found  the  existence  of  the  injury ;  and  the  only  ground  upon 
which  your  Lordships  are  asked  to  set  aside  that  verdict,  and  to 
direct  a  new  trial,  is  this,  that  the  whole  neighbourhood  where 
these  copper-smelting  works  were  carried  on,  is  a  neighbourhood 
more  or  less  devoted  to  manufacturing  purposes  of  a  similar  kind, 
and  therefore  it  is  said,  that  inasmuch  as  this  copper  smelting  is 
carried  on  in  what  the  appellant  contends  is  a  fit  place,  it  may  be 
carried  on  with  impunity,  although  the  result  may  be  the  utter 
destruction,  or  the  very  considerable  diminution,  of  the  value  of 
the  plaintiff's  property.  My  Lords,  I  apprehend  that  that  is  not 
the  meaning  of  the  word  '^  suitable,"  or  the  meaning  of  the  word 
"  convenient,"  which  has  been  used  as  applicable  to  the  subject. 
The  word  ^^  suitable  "  unquestionably  cannot  carry  with  it  this 
consequence,  that  a  trade  may  be  carried  on  in  a  particular 

locality,  the  consequence  of  which  trade  may  be  injury 
•  6i52    and  destruction  to  the  neighbouring  *  property.    Of  course, 

my  Lords,  I  except  cases  where  any  prescriptive  right  has 
been  acquired  by  a  lengthened  user  of  the  place. 

On  these  grounds,  therefore,  shortly,  without  dilating  further 
upon  them  (and  they  are  sufficiently  unfolded  by  the  judgment  of 
the  learned  Judges  in  the  Court  below),  I  advise  your  Lordships 
to  affirm  the  decision  of  the  Court  below,  and  to  refuse  the  new 
trial,  and  to  dismiss  the  appeal  with  costs. 

Lord  Cbanwobth. — My  Lords,  I  entirely  concur  in  opinion 
with  my  noble  and  learned  friend  on  the  Woolsack,  and  also  in 
the  opinion  expressed  by  the  learned  Judges,  that  this  has  been 
considered  to  be  the  proper  mode  of  directing  a  jury,  as  Mr.  Baron 
Martin  said,  for  at  least  twenty  years ;  I  believe  I  should  have  car- 
ried it  back  rather  further.  In  stating  what  I  always  understood 
the  proper  question  to  be,  I  cannot  do  better  than  adopt  the  lan- 
guage of  Mr.  Justice  Mellor.  He  says,  ^'  It  must  be  plain,  that 
'persons  using  a  limekiln,  or  other  works  which  emit  noxious  va- 
pours, may  not  do  an  actionable  injury  to  another,  and  that  any 
place  where  such  an  operation  is  carried  on  so  that  it  does  occasion 
an  actionable  injury  to  another,  is  not,  in  the  meaning  of  the  law, 
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a  convenient  place."  I  always  understood  that  to  be  so ;  but  in 
truth,  as  was  observed  in  one  of  the  cases  by  the  learned  Judges^ 
it  is  extremely  difficult  to  lay  down  any  actual  definition  of  what 
constitutes  an  injury,  because  it  is  always  a  question  of  compound 
facts,  which  must  be  looked  to  to  see  whether  or  not  the  mode  of 
carrying  on  a  business  did  or  did  not  occasion  so  serious  an  injury 
as  to  interfere  with  the  comfort  of  life  and  enjoyment  of  property. 

I  perfectly  well  remember,  when  I  had  the  honour  of 
*  being  one  of  the  Barons  of  the  Court  of  Exchequer,  trying  *  658 
a  case  in  the  county  of  Durham,  where  there  was  an  action 
for  injury  arising  from  smoke,  in  the  town  of  Shields.  It  was 
proved  incontestably  that  smoke  did  come  and  in  some  degree 
interfere  with  a  certain  person  ;  but  I  said,  ^^  You  must  look  at  it 
not  with  a  view  to  the  question  whether,  abstractedly,  that  quan- 
tity of  smoke  was  a  nuisance,  but  whether  it  was  a  nuisance  to  a 
person  living  in  the  town  of  Shields  "  ;  because,  if  it  only  added 
in  an  infinitesimal  degree  to  the  quantity  of  smoke,  I  held  that  the 
state  of  the  town  rendered  it  altogether  impossible  to  call  that  an 
actionable  nuisance. 

There  is  nothing  of  that  sort,  however,  in  the  present  case.  It 
seems  to  me  that  the  distinction,  in  matters  of  fact,  was  most  cor- 
rectly pointed  out  by  Mr.  Justice  Mellor,  and  I  do  not  think  he 
could  possibly  have  stated  the  law,  either  abstractedly  or  with 
reference  to  the  facts,  better  than  he  has  done  in  this  case. 

Lord  Wensleydalb.  —  My  Lords,  I  entirely  agree  in  opinion 
with  both  my  noble  and  learned  friends  in  this  case.  In  these  few 
sentences  I  think  every  thing  is  included  :  The  defendants  say,  ^^  If 
you  do  not  mind  you  will  stop  the  progress  of  works  of  this  descrip- 
tion." I  agree  that  it  is  so,  because,  no  doubt,  in  the  county  of 
Lancaster  above  all  other  counties,  where  great  works  have  been 
created  and  carried  on,  and  are  the  means  of  developing  the 
national  wealth,  you  must  not  stand  on  extreme  rights  and  allow 
a  person  to  say,  ^^  I  will  bring  an  action  against  you  for  this  and 
.  that,  and  so  on."  Business  could  not  go  on  if  that  were  so. 
Every  thing  must  be  looked  at  from  a  reasonable  point  of  view  ; 
therefore  the  law  does  not  regard  trifling  and  small  incon- 
veniences, but  only  regards  *  sensible  inconveniences,  in-  *  654 
juries  which  sensibly  diminish  -the  comfort,  enjoyment  or 
value  of  the  property  which  is  affected. 
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My  Lords,  I  do  not  think  the  question  could  have  been  more 
correctly  laid  down  by  any  one  to  the  jary,  and  I  entirely  concur 
in  the  propriety  of  dismissing  this  appeal. 

Judgment  of  the  Exchequer  Chamber  affirming  the  judgment  of  the 
Court  of  Queen* g  Bench  affirmed  ;  and  appeal  dismiseed  unih  ooete. 

Lords*  Journals,  5th  July,  1865. 


HARWOOD  V.  GREAT  NORTHERN  RAILWAY  CO. 
1864.    Jane  30 ;  Jaly  14.    1865.    Febrnarj  90 ;  July  6. 

Hamilton  E.  Habwood  and  another  Executor  of 
C.  Heard  Wild,  Deceased,        ....    Appellante. 

The  DiBECTOBS,  &c.  of  the  Gbeat  Nobthebn  Bail- 
way  Company, Bespondents.^ 

Patent.    Novelty. 

Where  there  are  two  things  similar  in  form,  used  for  a  similar  object,  and  capa- 
ble of  the  same  application,  one  of  them  having  been  long  known  to  mechanicsy 
the  introduction  of  the  other  into  use  wiU  not  conc>titute  a  good  ground  for  a 
patent. 

A  slight  difference  in  the  mode  of  application  is  not  sufficient  for  such  a  purpose ; 
nor  will  it  be  sufficient  to  take  a  well-known  mechanical  contrivance  and  ap- 
ply it  to  a  subject  to  which  it  has  not  been  hitherto  applied. 

The  use  of  **  fishes  "  as  supports  was  known,  and  the  use  of  "  fishes  "  made  with  a 
groove  or  recess  in  their  outer  surface,  was  also  known.  A  person  took  out  a 
patent,  which  he  thus  described :  **  My  invention  consists  in  forming  a  recess  or 
groove  in  one  or  both  sides  of  each  fish,  so  as  to  reduce  the  quantity  of  metal  at 
that  part;  and  to  be  adapted  to  receive  the  square  heads  of  the  bolts,  which 
are  thus  prevented  from  turning  r^nd  when  the  nuts  are  screwed  on."  IGb 
claim  was  **  for  constructing  fishes  for  connecting  the  rails  of  railways, 
*  655  with  a  groove  adapted  for  receiving  the  ends  of  *  the  bolts  or  rivets  em- 
ployed for  securing  such  fishes ;  and  the  application  of  such  fishes  for 
connecting  the  ends  of  railways  in  manner  hereinbefore  described.  The  con- 
structing of  fish  joints  for  connecting  the  rails  of  railways  with  grooved  fishes 
fitted  to  the  sides  of  the  rails,  and  secured  to  them  by  bolts  or  nuts,  or  rivets, 
and  having  projecting  wings  finnly  secured  to  and  resting  upon  the  sleepers  or 

^  Simpson  v.  Holliday,  Law  Rep.  1  H.  L.  SI 8. 
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bearera,  so  as  to  support  the  rails  by  their  sides  and  upper  flanges."  It  was 
proTed  that  before  the  date  of  his  patent,  fish-joints  had  been  used  to  connect 
and  strengthen  the  rails  of  railways.    In  some  cases  the  fishes  were  flat  pieces 

^  of  iron,  with  round  holes  for  bolts,  the  heads  of  the  bolts  being  held  in  their 
places  by  separate  means.  In  others  the  extreme  ends  of  the  holes  were  made 
square  and  the  bolt-heads  square,  to  put  into  them,  and,  in  some,  square  re- 
cesses were  made  in  the  flat  pieces  of  iron  for  the  same  purpose  ;  but,  till  the 
time  of  the  patent,  fishes  for  connecting  the  rails  of  railways  had  never  been 
made  with  a  groove  in  their  lateral  surfaces  so  as  to  receive  the  square  heads 
of  the  bolts,  and  render  the  fish  lighter  for  equal  strength,  or  stronger  for  an 
equal  weight  of  metal :  — 

Held,  that  the  patentee  had  merely  transferred  a  known  thing  from  one  use  to 
another,  and  an  analogous  use,  and  that  what  he  claimed  as  his  invention  was 
not  a  good  ground  to  sustain  a  patent 

This  was  an  appeal  under  the  Common  Law  Procedure  Act, 
1854,  against  a  judgment  of  the  Exchequer  Chamber,  which  had 
reversed  a  previous  judgment  of  the  Court  of  Queen's  Bench. 

The  facts,  as  proved  or  admitted,  were  these.    The  appellants 
were  the  executors  of  Charles  Heard  Wild,  deceased.    In  1853, 
Wild  took  out  a  patent  for  an  invention  ^^  For  improvements 
in  fishes  and  fish  joints,^  *  for  connecting  the  rails  of  rail-    *  656 
ways."    The  material  parts  of  his  specifications  were  these : 
^^  The  fishes  are  made  with  a  groove  or  recess  in  their  outer  sur- 

^  The  origin  of  the  words  **  fish  "  and  '^  fishing,"  as  applied  to  this  sort  of  me- 
chanical contrivance,  was  hastily  assumed  to  he  found  in  a  corruption  of  the 
French  word  *'  affiche."  The  English  sailors  who  used  the  word  (for  the  French 
sailors  did  not)  had  no  idea  of  such  a  derivation.  The  French  word  '*  affiche  " 
simply  means  a  thing  fastened  to,  not  supported  by,  another.  The  latter,  not 
the  former,  is  the  purpose  of  the  contrivance ;  which  is  the  practice  of  sailors 
splicing  a  broken  mast  by  two  supports,  one  on  each  side.  The  French  word  for 
these  supports  has  reference  to  the  circumstances  of  their  being  two  in  number, 
and  their  being  alike  in  form ;  that  word  is  '*  jumelles,"  twins.  The  Italian  word 
is  '^lapazze."  The  probability  is  that  the  English  word  '^fish"  was  derived 
from  the  form  of  the  things  used.  Originally  they  were  two  pieces  of  wood  nar- 
rowed and  bevelled  off  at  each  end.  They  ^re  fastened  by  a  cord,  with  all  the 
rounds  of  the  cord  twisted  close,  the  twists  beginning  on  the  mast  at  a  little  dis- 
tance from  one  end  of  the  fish,  and  terminating  on  the  mast  at  a  little  distance 
beyond  the  other  end.  The  cord  could  not  have  been  kept  close  in  all  its  turns 
from  the  beginning  to  the  end  except  by  this  narrowing  and  bevelling.  The  fish 
were  slightly  hollowed  to  sit  close  to  the  broken  mast,  and  rounded  on  the  out- 
side. They  would  thus  resemble  a  fish  divided  down  the  middle,  and  received 
the  name  from  the  supposed  resemblance.  It  was  the  use  of  the  thing  and  its 
appearance,  and  not  an  imitation  of  language,  that  gave  the  name  with  its' pecu- 
liar meaning. 
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faces,  which  groove  serves  to  receive  the  square  heads  of  the  bolts, 
and  prevent  them  turning  round  when  the  nuts  are  screwed  on  or 
off.  Washers  are  placed  in  the  groove  of  the  fish  which  is  next  to 
the  nuts,  so  as  to  allow  of  the  nuts  being  turned  round ;  or  the 
fish  on  this  side  may  be  made  without  the  groove.  The  position  of 
the  bolts  and  nuts  may  foe  reversed  if  preferred,  so  that  the  nut 
may  be  prevented  from  turning  round  while  the  bolt  is  screwed 
into  it.  The  groove  renders  the  fish  lighter  for  an  equal  strength, 
or  stronger  for  an  equal  weight  of  ifietal,  than  a  fish  which  is  made 
of  an  equal  thickness  throughout.  The  top  and  bottom  of  each 
fish  is  a  plane  surface,  and  the  parts  of  the  rail  with  which  they 
come  in  contact  are  also  plane  surfaces,  forming  the  same  angle  as 
the  top  and  bottom  surfaces  of  the  fish.    The  fishes  are  thus  made 

to  fit  into  their  places  with  greater  facility  than  if  these  sur- 
*  657    faces  were  of  curved  *  or  irregular  forms.    If,  however,  the 

surfaces  of  the  rails  are  curved,  the  fishes  may  be  made  to 
fit  them."  He  then  described  the  thickness  of  the  heads  of  the 
bolts,  or  nuts,  or  rivets,  and  said  the  effect  of  their  being  in  grooves 
was  to  make  them  ^'  project  less,  with  the  same  thickness  of  head, 
than  when  plain  ungrooved  fishes  are  employed.  This  is  a  matter 
of  great  advantage,  as  avoiding  the  danger  of  the  flanges  of  the 
wheels  of  the  carriages  coming  into  collision  with  the  rivets." 
The  declaration  alleged  in  the  usual  form  an  infringement  of 
Wild's  invention  by  the  defendants.  The  defendants  pleaded,  first, 
not  guilty  ;  secondly,  that  Wild  was  not  the  first  inventor  of  the 
supposed  invention ;  thirdly,  that  Wild  did  not  file  a  proper  speci- 
fication  ;  and  fourthly,  that  the  invention  was  not  '^  new  as  to  the 
public  use  and  exercise  thereof;  but  had  been  and  was  wholly  and 
in  part  publicly  and  generally  practised  and  used,  &c.  "  ;  fifthly, 
that  the  letters  patent  were  not  for  the  working  or  making  of  any 
new  manufacture  within  the  statute.  The  plaintiffs  took  issue  on 
all  these  pleas.  The  cause  was  tried  in  Middlesex  before  Lord 
Chief  Justice  Cockbum,  at%;he  sittings  after  Michaelmas  Term, 
1859. 

The  objections  of  the  defendants  were  to  the  validity  of  the 
patent,  on  the  ground  of  want  of  novelty  and  of  the  insufficiency 
of  the  specification.  If  the  patent  could  be  sustained,  it  was  ad- 
mitted that  the  invention  was  useful,  and  that  it  had  been  infringed. 
It  was  proved  that  before  the  date  of  the  patent,  the  rails  of  rail- 
ways had  been  connected  by  fishes  and  fish  joints,  attached  to  each 
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side  of  the  rails  at  the  joints  by  means  of  bolts  and  nuts.  In  some 
cases  flat  fishes  had  been  used.  These  were  of  different  kinds ; 
but  until  the  time  of  Wild's  patent,  fishes  for  connecting  the  rails 
of  railways  had  never  been  made  with  a  groove  or  recess  in 
their  outer  *  or  lateral  surfaces,  so  as  to  receive  the  square  *  658 
heads  of  the  bolts,  and  at  the  same  time,  in  the  words  of  tlie 
specification,  to  ''  render  the  fish  lighter  for  an  equal  strength,  or 

.stronger  for  an  equal  weight  of  metal,  than  a  fish  made  of  equal 
thickness  throughout."  But  it  was  also  proved  that  before  the 
date  of  the  patent,  and  under  the  superintendence  of  the  late  Mr. 
Brunei,  in  the  construction  of  bridges,  beams  of  timber  had  been 
laid  horizontally,  one  above  the  other,  and  fastened  or  bolted  to- 
gether with  bolts  and  nuts  ;  that  horizontal  bars  or  plates  of  iron 

'  were  placed  beneath,  and  parallel  to,  and  in  contact  with,  the  hori- 
zontal beams,  and  were  also  fastened  or  bolted  by  the  same  bolts 
and  nuts,  and  that  each  of  these  bars  or  plates  of  iron  was  con- 
structed with  a  groove  in  its  under  surface,  which  received  the 
square  or  horizontal  heads  of  the  bolts.  This  was  done  for  the 
purpose  of  strength,  and  also  to  prevent  the  heads  of  the  bolts  from 
turning.  But  in  these  bridges  there  were  not  joints  to  be  fished 
by  the  bars  or  plates  of  iron,  nor  were  there  corresponding  bars  or 
plates  of  iron  above  the  horizontal  beams ;  and  it  was  therefore  in- 
sisted that  there  was  no*  fishing  in  the  proper  sense  of  the  word. 
The  Lord  Chief  Justice  ruled  that  notwithstanding  this  evidence, 
the  invention  was  or  might  be  the  subject  of  a  patent,  but  on  this 
point  he  reserved  leave  for  the  defendants  to  move  to  enter  a  ver- 
dict for  them. 

It  was  further  proved  by  the  defendants,  that  in  1847  Mr.  Brunei 
had  constructed  a  timber  bridge,  known  as  the  ^^  Hackney  Bridge,'' 
for  carrying  the  South  Devon  Railway  over  the  Teign  Canal.  The 
span  of  this  bridge  was  too  great  to  be  conveniently  crossed  by  any 
single  beam,  and  the  bridge  was  constructed  so  as  to  have, 

Ma 

Upon  each  side,  two  horizontal  longitudinal  beams  of  timber, 
the  ends  of  which  met,  and  were  joined  together  in  the 
*  middle  of  the  bridge  by  scarf  joints.  Beneath  these  *  659 
beams  were  placed  transverse  planks,  which  extended  from 
side  to  side  of  the  bridge,  and  constituted  its  flooring  or  roadway, 
and  immediately  beneath  the  ends  of  the  planks  were  longitudinal 
bars  of  grooved  iron,  one  upon  each  side  of  the  bridge  running 
parallel  to,  and  under  the  longitudinal  beams  along  tho  whole 
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length  of  the  bridge,  with  the  grooves  or  chaanels  downwards. 
Bolts  with  square  beads  passed  through  the  grooved  iron  bars, 
transverse  planking,  and  longitudinal  beams,  from  the  lower  to  the 
upper  end  of  tlie  bridge,  the  square  heads  of  the  bolts  resting  in 
the  grooves  of  the  iron  bars,  and  being  prevented  from  turning 
round  within  the  grooves,  and  the  nuts  were  screwed  on  to  the 
upper  end  of  the  bolts. 

In  answers  to  questions  specially  put  by  the  Lord  Chief  Justice,, 
the  jury  found  *'  that  the  channel  irons  upon  the  railway  bridges 
(independently  of  tlie  particular  instance  of  the  ^  Hackney  Bridge ') 
were  used  before  the  patent,  for  the  double  purpose  of  obtaining 
increased  strength  and  preventing  the  bolt  heads  from  turning 
round,  but  they  were  not  used  for  the  purpose  of  fishing.  Second- 
ly, that  the  fastening  of  the  scarf  joint  of  the  longitudinal  beam* 
at  the  Hackney  bridge  was  a  fishing  of  that  joint,  but  that  the  use 
of  the  channel  iron  as  one  of  the  plates  of  the  fish  arose  from  its 
being  already  there  for  the  purpose  of  fastening  the  beam  and  this 
iron  together,  and  was  not  adopted  by  Mr.  Brunei  with  reference 
to,  or  in  contemplation  of,  the  special  advantages  in  fishing  con- 
templated by  Wild's  patent."  On  these  findings,  the  verdict  was 
directed  to  be  entered  for  the  plaintififs  with  leave  reserved  to  move. 
A  rule  was  obtained  to  have  a  verdict  entered  for  the  de- 
*  660  fendants  pursuant  to  leave,  or  for  a  new  trial  on  the  *  ground 
of  misdirection  with  respect  to  the  use  of  the  grooved  iron 
in  Hackney  bridge. 

This  rule  was  afterwards  discharged.^  On  appeal  to  tlie  Ex- 
chequer Chamber  that  decision  was  reversed  ;  and  it  was  ordered 
that  the  verdict  be  entered  for  the  defendants,  upon  tlie  pleas  de- 
nying that  the  invention  was  new,  and  that  it  was  the  subject  mat- 
ter of  a  patent.'    This  appeal  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Justice  Williams,  Mr. 
Baron  Channell,  Mr.  Justice  Blackburn,  Mr.  Justice  Keating,  Mr. 
Baron  Pigott,  and  Mr.  Justice  Shee  attebded. 

Mr.  Grove  and  Mr,  Bindmareh  (Mr.  Web%ter  was  with  them),  for 
the  appellants.  — If  a  certain  thing  is  known,  but  by  a  modifica- 
tion of  it  the  thing  can  be  applied  to  a  new  and  useful  purpose, 
the  modification  is  an  invention,  and  is  good  ground  for  a  patent. 
That  principle  applies  here.    It  may  possibly  be  that  the  supports 

>  2  Best  &  S.  194.  >  2  Best  &  S.  222,  281. 
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to  a  bridge,  and  to  tho  Hackaey  bridge  iD  particular,  involved  the 
same  original  idea  of  external  support  as  that  of  Wild's  patent, 
but  his  modification  of  that  original  idea  had  alone  rendered  it  ad- 
vantageously applicable  for  the  purpose  of  fishing  rails  for  railways. 
The  idea  of  applying  it  to  railways  had  certainly  not  been  taken 
from  tlie  Hackney  bridge  supports.  That  bridge  was  an  instance 
of  vertical  pressure.  In  the  railway  tho  principle  was  that  of  ver- 
tical support ;  the  two  things  were  essentially  different,  and  though 
tlie  bridge  was  built  in  1847,  no  attempt  so  to  apply  iron  to  fish  rails 
had  been  adopted  till  Wild  patented  his  invention  in  1858.  The 
use  of  the  fastenings  to  the  joints  in  the  bridge,  suggested 
*  nothing  as  to  increased  strength  with  diminished  weight  *  661 
of  material.  Losh  v.  Hague^  Brunton  v.  Hawkei^  Brook 
V.  Attorf  Horton  v.  Malon^  The  Bottle  Envelope  Company  v.  Sey^ 
mer^  Hill  v.  Thompson^  where  there  was  no  modification  of  the 
original  idea,  but  only  a  fresh  use  of  it,  are  therefore  inapplicable 
here.  But  in  Muntz  v.  Foster,'^  it  was  distinctly  held  that  a  new 
application  of  a  property  of  a  known  substance  to  a  new  and  use- 
ful purpose  may  be  the  subject  of  a  patent,  and  the  same  principle 
was  applied  in  Newton  v.  Voucher y^  where  a  different  application  of 
soft  metal  as  a  preventative  of  heat  from  friction,  was  held  to  be 
good  ground  for  a  patent.  Crane  v.  Price  ^  affirms  this  principle, 
and  also  shows  that  it  is  no  objection  to  the  validity  of  a  patent, 
that  the  invention  cannot  be  used  except  by  means  of  a  former 
patented  invention,  if  the  former  invention  is  expressly  disclaimed 
by  the  new  patentee.  Smith  v.  The  London  and  Northwestern  Bail- 
way  Company  ^^  illustrates  the  same  principle,  and  so  does  BusseU 
V.  Cowley. ^^  These  cases  are  strong  instances  to  show  that  where 
the  application  of  something  new  is  engrafted  on  a  former  and 
even  a  patented  process,  that  which  was  new  was  allowed  to  form 
a  good  ground  for  a  patent.  In  Crcme  v.  Priee^  the  earlier  inven- 
tion was  the  use  of  the  hot  air  blast,  and  tlie  later  invention  was 
the  use  of  it  with  anthracite  coal,  which  material,  not  be- 
fore then  used  for  the  same  purpose  *  and  in  the  same  man-    *  662 

« 

^  1  Webft  Pat  Cm.  202 ;  Hindm.  Fat.  95.         '  2  Webst  Pat.  Cas.  96,  lOS. 

*  4  B.  &  Aid.  541.  •  6  £zeh.  859. 

'  8  Ellis  &  B.  478.  *  4  M.  &  G.  580. 

«  12  C.  B.  N.  8.  4S7.  »  2  EUis  &  B.  69. 

*  5  C.  B.  N.  S.  164.  ^  1  Cromp.,  M.  &  R.  864. 

*  Holt,  N.  P.  636,  8  Taunt  875,  8  Mer.  622, 1  Webst  Pat  Cas.  229. 
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ner,  produced  a  new  result  in  the  manufacture  of  iron.  It 
would  have  been  of  no  service  without  being  used  in  combination 
with  the  hot  air  blast,  the  use  of  which  was  the  subject  of  the 
former  patent.  The  use  of  the  hot  air  blast  was  old,  and  was  pat- 
ented ;  the  use  of  the  anthracite  coal  was  old ;  these  two  things 
taken  separately  were  disclaimed,  but  the  combination  of  them  was 
new,  and  the  patentee  claimed  ^^  the  application  of  anthracite  coal 
combined  with  the  using  of  the  hot  air  blast,"  and  his  patent 
founded  on  such  claim  was  held  to  be  good. 

In  Steiner  v.  HeaJd^  a  known  process  applied  to  fresh  madder, 
was,  by  the  plaintiff,  applied  to  spent  madder,  which  had  before 
been  thrown  away,  but  which  he  thereby  rendered  valuable,  and  it 
was  held  that  though  the  properties  of  fresh  and  spent  madder 
might  be  the  same,  or  might  be  different,  it  did  not  follow,  as  mat- 
ter of  law,  that  the  plaintiff's  patent  was  void,  but  that  it  was  a 
question  of  fact  for  the  jury  whether  the  plaintiff's  invention  pro- 
duced a  new  manufacture.  In  Booth  v.  Kermard^  a  patent  was 
sustained  for  obtaining  gas  from  seeds,  though  the  ^ocess  of  ob- 
taining gas  from  the  oil  pressed  from  such  seeds  had  been  previously 
well  known.  The  saving  of  one  process,  namely,  the  pressing  of 
the  seeds  to  obtain  this  oil,  was  a  new  and  useful  invention.  The 
discovery  here  is  that  of  a  new  modification  of  a  form  of  matter  to 
a  new  purpose,  and  consequently  the  patent  is  good. 

Then  as  to  the  second  point.  Hackney  bridge  did  not  furnish  an 
example  of  what  the  plaintiff's  discovery  has  effected,  and  amount 
to  a  publication  of  that  discovery  to  the  world.  The  find- 
*  663  ing  here  negatives  the  purpose  as  *  being  the  same.  The 
two  things  are  different  in  their  application.  The  public 
were  never  put  in  possession  of  the  means  there  employed  to 
strengthen  the  scarf  joints  of  the  timbers,  so  that  if  the  two  things 
had  been  the  same,  there  was  no  such  publication  as  would  affect  the 
plaintiff's  patent.  To  prevent  a  patent,  there  must  be  a  use  with 
knowledge  ;  use  in  ignorance  is  not  sufficient ;  Minter  v.  Mower^ 
Jone%  V.  Pearce.^  There  a  wheel  had  been  used  for  two  years,  and 
then  appeared  to  have  been  abandoned  on  account  of  a  defect  in 
its  construction.  The  plaintiff  afterwards  remedied  this  defect, 
and  took  out  a  patent,  and  Mr.  Justice  Patteson  ^  told  the  jury  that 

>  6  Exch.  607.  «  Godson  Pat  46. 

•  1  H.  &  N.  527.  •  1  Webst  Pat.  Cas.  122. 

'  6  A.  &  E.  785. 
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if  the  patentee  had  remedied  the  defect  in  the  original,  and  pro- 
duced a  wheel  which  was  useful  and  new,  there  was  no  reason  to 
say  that  his  patent  was  not  good.  Muntz  y.  FoBter^  and  Hancock 
V.  Sommennll^  are  to  the  same  effect ;  and  in  the  last-named  case, 
Mr.  Justice  Williams  observed  that  the  materials  of  the  invention 
were  before  the  public,  but  the  invention  itself  was  not  there.  These 
cases  show  that  to  destroy  a  patent  by  a  previous  use,  the  public 
must  have  fair  possession  of  the  invention.  That  had  not  been  the 
case  here. 

The  House  need  not  send  the  case  to  a  new  trial,  and  ought  not 
to  do  so  unless  it  is  seen  clearly  that  the  result  would  be  altered, 
Crease  v.  BarreU^  but  may  examine  the  two  things  to  determine 
whether  the  patent  is  valid,  Bu%h  v.  Jba?,*  Seedy.  Bxggin%J^ 

*  Mr.  C.  Pollock  and  Mr.  Horace  Hoyd  (JUr.  Bovill  was  *  664 
with  them),  for  the  respondents.  —  The  supposed  discovery 
on  which  the  patent  was  founded  had  been  in  use  long  before  the 
patent  was  taken  out.  There  is  no  novelty  in  this  use  of  the  grooved 
fish.  There  is  here  no  such  modification  of  an  old  and  known  princi- 
ple as  to  constitute  a  new  discovery,  or  a  new  manufacture.  The 
fastening  of  joints  by  grooved  supports,  hollow  in  the  centre  so  as 
to  hold  the  bolts  secure,  is  really  a  fishing  of  the  joints,  and  the 
appellants  have  merely  applied  this  well-known  thing  to  the  uses 
of  a  railway.  Such  an  application  does  not  constitute  ground  for 
a  patent.  The  discovery  of  a  mere  philosophical  principle  is  not 
ground  for  a  patent ;  if  it  was  known  before,  the  application  of  it 
in  a  new  form,  by  which  a  new  production  is  obtained,  or  even  the 
material  modification  of  an  old  one  is  produced,  so  as  to  give  a 
new  result,  or  to  enable  it  to  be  put  to  a  new  and  beneficial  use, 
may  be  so,  BoulUm  v.  Bull^  but  nothing  of  that  sort  exists  here. 
In  Hall  V.  Jarms^  the  old  matter  was  the  application  of  heat  to 
improve  the  appearance  of  lace ;  the  patentee  too  applied  heat  for 
that  purpose,  but  in  a  way  totally  different  from  that  in  which  it 
had  been  applied  before ;  and  this  different  form  of  application 
producing  a  new  and  different,  as  well  as  improved  result,  was 

2  Webst  Pat.  Cas.  96.  «  5  H.  L.  Cas.  707. 

Webst.  on  Property  in  Designa,  59.  *  8  H.  L.  Cas.  550. 

1  Cromp.,  M.  &  R.  919. 

2  H.  Bl.  463 ;  8  T.  R.  95,  nom.  Homblower  v.  fioulton. 
1  WebsU  Fat  Cas.  100. 
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sufficient  to  justify  the  patent.    Mil  v.  Thompson^  is,'  when  the 

judgments  are  examined,  a  case  adverse  to  the  appeUants.     Crane 

V.  Price  *  went  .to  the  very  verge  of  the  law  ;  but  there  a 

*  665    new  product  was  *  obtained  by  a  new  combination  of  two 

old  materials ;  there  is  nothing  of  that  kind  here.  The 
same  principle  of  distinction  applies  to  the  cases  of  NewUm  ▼• 
Vatichery^  Steiner  v.  Healdj^  JSiggs  v.  Ooodwin^  Booth  v.  KeMUxrif 

•  

Sm£h  V.  Northwestern  Railway  Company!}  Bnmton  v.  Hawkenf  and 
to  all  the  other  cases  (which  they  severally  referred  to),  cited  on 
this  point  on  the  other  side. 

Then  as  to  the  Hackney  bridge.  The  two  things  here  were 
really  the  same  for  all  practical  purposes.  [The  Lord  Ghancee^ 
LOB.  —  Was  it  not  here  a  new  application  of  a  known  principle, 
for  the  purpose  of  obtaining  a  new  result  ?]  It  was  not ;  the  ap- 
plication and  even  the  form  of  it  were  the  same  in  both  instances. 
That  application  in  the  case  of  the  bridge  was  known  to  all  me- 
chanics, and  brings  the  case  within  those  of  Carpenter  v.  Smithy 
and  Tetley  v.  Easton}^ 

Mr.  Qrove^  in  reply,  contended  that  the  discovery  of  a  useful 
modification  of  a  known  principle  so  as  to  produce  a  new  result, 
was  a  good  ground  for  a  patent ;  that  was  the  case  here.  The  use 
of  salt  in  preserving  meat  was  well  known,  but  suppose  that  there 
was  some  valuable  meat  which  would  not  receive  the  salt,  and 
could  not  thereby  be  preserved,  and  any  person  discovered  that  the 
admixture  of  a  third  article  would  make  that  meat  receive  the 
salt  and  so  enable  it  to  be  preserved^  that  would  be  a  good  subject 
for  a  patent.  So  in  mechanics,  if  a  given  thing  produced  one  cer- 
tain result,  but  by  a  different  use  of  it  another  result  of  a 

*  666    valuable  kind,  *  and  one  hitherto  unknown,  could  be  at- 

tained, this  new  application  would  certainly  sustain  a 
patent. 

The  following  question  was  put  to  the  Judges:  Whether  the 

1  Webflt  Pat  Cas.  229,  S  Taunt.  375,  8  Mer.  622. 

1  Webst.  Pat  Cas.  377, 4  M.  &  6.  5S0. 

6  Exch.  859.  '  2  Ellis  k  B.  69. 

6  Exch.  607.  *  4  B.  &  Aid.  541. 

Ellis,  B.  k  £.  529.  •  9  M.  &  W.  300. 

1  H.  &  N.527.  »  2  Ellis  k  B.  956,  2  C.  B.  N.  S.  739. 
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Terdict  ought  to  be  entered  for  the  plaintiffs  or  the  defendants ; 
and  if  not,  whether  there  ought  to  be  a  new  trial  ? 

1865.    Febmaiy  20. 

Mr.  Justice  Blackburn.  —  My  Lords,  by  your  Lordships'  per- 
mission, I  will  now  deliver  the  joint  opinion  of  Mr.  Justice  Shee 
and  myself.  We  answer  your  Lordships'  question  by  saying,  that, 
in  our  opinion,  there  ought  not  to  be  a  new  trial,  but  that  the  ver- 
dict in  this  case  ought  to  be  entered  for  the  plaintiffs. 

This  answer  involves  in  it  a  statement  that  in  our  opinion  the 
judgment  in  this  case  in  the  Exchequer  Chamber  was  wrong,  and 
should  be  reversed ;  but  if  we  rightly  understand  the  judgment 
delivered  in  that  case,^  we  do  not  difier  from  the  Judges  who  con- 
curred in  that  judgment,  nor  from  the  majority  of  the  Judges  who 
heard  the  argument  at  your  Lordships'  bar,  on  any  question  of  law, 
but  only  on  the  effect  of  the  facts  and  evidence  stated  in  the  case. 

The  Statute  of  Monopolies  (21  Jac.  1,  c.  8,  §  6)  excepts  from 
the  abolition  of  monopolies  patents  for  ^^  the  sole  working  or 
making  of  any  manner  of  new  manufactures  within  this  realm  to 
the  true  and  first  inventor  and  inventors  of  such  manufactures, 
which  others  at  the  time  of  making  such  letters  patent  and  grant 
shall  not  use." 

In  order  to  bring  the  subject  matter  of  a  patent  within  this 
exception,  there  must  be  invention  so  applied  as  to  *  pro-  *  667 
duce  a  practical  result.  And  we  quite  agree  with  the  Court 
of  Exchequer  Chamber  that  a  mere  application  of  an  old  con- 
trivance in  the  old  way  to  an  analogous  subject,  without  any  nov- 
elty or  invention  in  the  mode  of  applying  such  old  contrivance  to 
the  new  purpose,  is  not  a  valid  subject  matter  of  a  patent.  There 
are  many  decisions  to  that  effect,  which  were  referred  to  at  your 
Lordships'  bar ;  and,  if  the  matter  were  now  for  the  first  time  to 
be  decided  on  the  construction  of  the  statute,  without  reference  to 
the  cases,  we  should  think,  on  principle,  that  such  should  be  the 
conclusion  of  the  Court.  But  then  in  every  case  arises  a  question  of 
fact,  whether  the  contrivance  before  in  use  was  so  similar  to  that 
which  the  patentee  claims,  that  there  is  no  invention  in  the  differ- 
ences, if  any,  between  the  old  contrivance  and  that  for  which  the 
patentee  claims  a  monopoly ;  and  if  there  is  none,  there  arises  a 
further  question  of  fact,  viz.  whether  the  purpose  to  which  the 

1  2  Best  &  S.  216. 
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contrivance  was  before  applied  and  the  new  purpose  are  so  analo* 
gous  or  cognate  that  there  is  no  discovery  or  invention  in  the  new 
application  ?  Whether^  in  short,  it  is  a  mere  application  or  not  ? 
For  if  there  is  invention  or  discovery  producing  a  practical  benefit, 
as  in  the  case  of  Ora'm  v.  Price}  it  is  the  valid  subject  of  a  patent. 
And  we  think  it  always  must  be  a  question  of  degree,  —  a  ques- 
tion of  more  or  less,  —  whether  the  analogy  or  cognateness  of  the 
purposes  is  so  close  as  to  prevent  there  being  au  invention  in  the 
application.  Mr.  Grove,  in  his  very  able  argument,  contended,  we 
believe  correctly  enough,  that  if  there  was  any  real  invention, 
though  a  slight  one,  producing  a  practical  beneficial  result,  the 
patent  was  good.  But  the  question  still  remains,  was  there 
*  668  such  an  amount  of  cognateness  *  in  the  purposes  that  there 
was  no  real  invention  or  discovery  ? 

In  the  present  case,  the  point  was  reserved  at  the  trial  on  cer- 
tain agreed  facts  and  findings  of  the  jury,  and  on  the  evidence  of 
the  models  and  the  specifications.  So  far  as  the  facts  are  admitted 
or  found,  the  Court  is  bound  by  them  ;  but  on  the  models  and  on  the 
specification  the  Court  must  draw  its  own  conclusion ;  and  it  is 
here  that  the  difference  in  opinion  between  the  Judges  in  the  Ex- 
chequer Chamber  and  the  majority  of  the  Judges  who  heard  the 
argument  at  your  Lordships'  bar,  and  ourselves,  arises.  We  dif- 
fer, not  as  lawyers,  but  as  mechanics  and  engineers.  We  need 
not  say  that  on  such  a  subject  we  express  our  opinion  with  diffi* 
dence,  knowing  that  it  will  be  liable  to  be  criticised  by  those  much 
more  competent  to  form  a  judgment  on  such  a  point  than  our- 
selves ;  but  still  we  are  bound  to  express  the  opinion,  which,  after 
hearing  the  very  able  arguments  at  your  Lordships'  bar,  we  have 
formed  on  the  engineering  and  mechanical  points. 

The  patent  taken  out  is  for  '^  An  improvement  in  fishes  and  fish- 
joints  for  connecting  the  rails  of  railways,"  and  we  understand 
this  to  be  the  effect  of  the  evidence. 

The  rails  meet  hut-end  to  but-end,  and  as  the  engine  passes 
along  the  rails  its  weight  has  a  tendency  to  depress  the  rail  on 
which  it  rests,  below  the  rail  to  which  it  is  approaching,  on  which 
the  engine  does  not  yet  rest ;  and,  unless  this  tendency  is  counter- 
acted, the  end  of  the  rail  to  which  the  engine  approaches  being 
more  elevated  than  that  on  which  the  wheel  of  the  engine  rests, 
there  will  be  a  jolt  when  the  wheel  passes  over  the  joint.    The 

>  1  Webet  Pat  Cas.  877, 4  M.  &  G.  5S0. 
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mode  of  counteracting  this  tendency  is  by  attaching  to  the  sides  of 
the  rails  plates  called  ^*  fishes,''  by  means  of  bolts  and  nuts. 
The  plates  are  at  the  sides  of  the  *  joint  and  in  the  hollow  *  669 
of  the  double-headed  rail,  and  so  long  as  the  fishes  are  held 
in  that  position  the  one  rail  cannot  be  depressed  below  the  other, 
except  in  so  far  as  the  fish  bends.  The  main  strain,  therefore, 
which  the  fish  has  to  bear,  is  a  strain  tending  to  the  flexure  of  the 
fish  in  the  vertical  plane,  which  is  also  the  plane  of  the  fish  or 
plate  attached  to  the  side  of  the  rails,  the  forces  which  tend  to 
push  the  fish  ofi*  from  the  rails  being  comparatively  slight,  and  be- 
ing counteracted  by  the  bolts  and  nuts. 

Now  the  fish  which  was  in  use  at  the  time  of  the  plaintiff^'s  pat- 
ent was  a  solid  plate  of  equal  thickness  throughout,  and  as  a  strain 
in  the  plane  of  a  plate,  and  tending  to  produce  flexure  in  that 
plane,  is  principally  borne  by  the  upper  and  under  parts  of  such  a 
plate,  there  was  a  considerable  part  of  the  iron  in  the  centre  of 
the  plate  which  was  not  brought  into  play  in  resisting  such  a 
strain. 

The  plaintiff''s  invention,  as  we  understand  it,  consisted  in  the 
thought  that  this  superfluous  material  might  be  removed,  thus  pro- 
ducing a  groove  which  he  takes  advantage  of,  for  the  purpose  of 
using  it  to  hold  the  heads  of  the  bolts,  and  also  producing  economy 
of  material,  without  diminution  of  strength.  These  advantages 
are  distinctly  pointed  out  in  the  specification.  The  essence  of  the 
invention  lay  in  the  thought,  that  inasmuch  as  the  fish  was  in- 
tended to  resist  a  strain  in  its  own  plane,  the  metal  in  the  centre 
of  the  fish,  which  was  comparatively  inert  for  the  purpose  of  re- 
sisting such  a  strain,  might  with  advantage  be  partially  removed. 
The  patentee  does  not  in  his  specification  state  that  the  heavy  train 
was  to  run  along  the  tops  of  the  rails,  and  that  the  fish  was  placed 
with  its  plane  vertical  to  resist  the  vertical  strain  so  pro- 
duced, nor  that  the  reason  why  the  groove  *  might  be  made,  *  670 
producing  economy  of  material  without  diminution  of 
strength,  was  because  the  plate  was  so  placed,  and  that  such  was 
the  strain  it  had  to  resist ;  but  we  think  that  all  this  might  be  sup- 
plied, and  was  supplied  by  evidence. 

And  on  the  case  before  your  Lordships,  we  think  we  are  to  con- 
sider this  discovery  as  producing  an  improved  article  ;  and  as  be- 
ing useful ;  and  also  new,  unless  in  so  far  as  it  was  anticipated  by 
the  mode  in  which  Mr.  Brunei  sti^eugthened  his  bridges,  more  par- 
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ticularly  by  the  mode  in  which  he  fastened  the  scarf  joint  in  the 
Hackney  bridge. 

Now  here  again  we  are  obliged  to  form  our  own  opinion  as  to 
the  facts  from  the  models  ;  and  so  doing,  it  seems  to  us  that  what 
was  done  by  Mr.  Brunei  did  not  at  all  anticipate  the  plaintiff's  dis- 
covery. He  used  a  channelled  iron  for  the  purpose  of  strengthen- 
ing the  beams  of  a  bridge,  and  in  the  case  of  the  Hackney  bridge 
for  the  purpose  of  strengthening  a  scarf  joint ;  but  the  iron  was 
placed  horizontally,  for  the  purpose  of  resisting  vertical  pressure. 
The  channelled  iron  would  have  been  a  bad  form  for  resisting  a 
pressure  such  as  is  borne  by  the  fish-uniting  rails.  The  two  wings 
would,  under  such  a  pressure,  we  apprehend,  collapse  together, 
and  the  centre  snap ;  but  it  was  a  good  form  for  the  purpose  of  re> 
sistiug  a  flexure  transverse  to  the  plane  of  the  iron  for  which  it 
was  used ;  and  what  Mr.  Brunei  did  in  no  way  anticipated  the 
plaintiff's  idea,  founded  on  the  uselessness  of  the  centre  part  of  a 
plate  placed  vertically  for  the  purpose  of  resisting  vertical  pressure, 
and  used  for  the  purpose  of  counteracting  a  tendency  to  flexure 
in  the  plane  of  the  plate.  In  truth  in  the  plates  and  chan- 
nelled iron  used  by  Mr.  Brunei  in  his  bridges,  the  grooves  and 
channels  were  not  formed  by  removing  useless  or  inert 
*671  *  material,  but  on,  as  we  apprehend,  a  totally  different 
principle.  He  in  effect  added  rims  or  wings  to  strengthen 
the  flat  plate  against  transverse  flexure ;  he  did  not  make  a  groove 
by  removing  the  part  of  a  plate  used  to  resist  flexure  in  its  own 
plane. 

This  is  a  view  of  the  effect  of  the  facts  and  evidence  quite  op- 
posed to  that  taken  by  the  Judges  of  the  Court  of  Exchequer 
Chamber,  as  expressed  in  their  judgment. 

We  are  of  opinion  that  from  the  manner  in  which  the  point  is 
reserved,  the  Court  below,  and  your  Lordships  now  on  appeal, 
must  decide  the  question  of  fact.  And  if  your  Lordships  take  the 
view  which  we  have  submitted,  the  point  on  which  it  is  said  there 
was  misdirection  becomes  immaterial,  and  the  verdict  ought  to 
be  entered  for  the  plaintiffs,  whether  the  direction  was  correct  or 
not. 

Mr.  Babon  Channel.  —  To  your  Lordships'  question,  '^  Whether 
the  verdict  ought  to  be  entered  for  the  plaintiffs  or  the  defendants, 
for  my  brothers  Keating  and  Pigott,  and  for  myself,  witli  your 
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Lordships'  permission,  I  answer  that  in  our  opinion  the  verdict 
ought  to  be  entered  for  the  defendants.  [The  learned  Judge 
stated  the  proceedings  which  had  taken  place.] 

By  the  specification,  the  patentee  (after  having  particularly  de- 
scribed the  nature  of  the  invention,  and  the  use  of  it),  says,  "  I 
claim  as  the  invention  the  constructing  fishes  for  connecting  the 
rails  of  railways  with  a  groove,  adapted  for  receiving  the  heads  of 
the  bolts  or  ri^vets  employed  for  securing  such  fishes,  and  the  ap- 
plication of  such  fishes  for  connecting  the  rails  of  railways  in  man- 
ner thereinbefore  described."  The  advantages  of  the  groove 
he  states  to  be  two,  namely,  that  it  serves  to  *  receive  the  *  672 
square  head  of  the  bolts,  and  to  prevent  their  turning  round 
when  they  are  being  screwed  in,  and  further,  that  it  renders  the  fish 
lighter  for  equal  strength,  or  stronger  for  an  equal  weight  of 
metal,  than  a  fish  "  if  made  of  equal  thickness  throughout." 

Now  such  being  the  nature  of  the  invention  as  claimed,  it  is 
necessary,  in  order  to  determine  its  novelty  or  validity  as  the  sub- 
ject matter  of  the  patent,  to  refer  to  the  evidence  and  findings  of 
the  jury,  in  order  to  see  what  was  the  state  of  knowledge  and 
practice  on  the  subject  at  the  period  of  its  date. 

The  case  states,  that  before  the  patent  the  rails  of  railways  were 
commonly  connected  by  fishes  and  fish-joints,  pieces  of  iron  being 
attached  to  each  side  of  the  rail,  at  the  joints,  by  bolts  and  nuts  ; 
that  in  one  pair  of  fishes  the  holes  were  square,  and  the  bolts  made 
with  square  necks  to  fit  the  square  holes ;  that  the  object  of  the 
square  holes  and  bolts  was  to  prevent  the  bolts  from  turning  round 
when  the  nuts  were  being  screwed  on,  and  this  object  it  effectually 
accomplished ;  that  before  the  date  of  the  patent,  in  the  construc- 
tion of  several  timber  bridges,  beams  of  timber  had  been  laid  hori- 
zontally one  above  the  other,  and  bolted  together  with  bolts  and 
nuts ;  that  horizontal  bars  or  plates  of  iron  were  placed  beneath 
and  parallel  to  and  in  contact  with  the  beams,  and  were  bolted 
with  the  same  bolts  and  nuts ;  that  each  of  these  bars  was  con- 
structed with  a  groove  in  its  under  surface,  which  received  the 
sqiiare  heads  of  the  bolts  ;  and  further,  that  this  mode  of  construc- 
tion was  adopted  in  order  to  effect,  and  did  effect,  the  double  pur- 
pose of  strength  and  of  preventing  the  heads  of  these  bolts  from 
turning  round ;  but  that  in  these  bridges  there  were  no  joints 
to  be  fished,  and  that,  consequently,  there  was  no  fishing  in  the 
proper  sense  of  the  word.    The  defendants  further  proved  that 
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*  673    *  the  Hackney  bridge  had  been  constructed  bj  Mr.  Brunei 

in  1847,  in  the  way  stated  in  the  case. 
Upon  the  evidence  at  the  trial,  the  finding  was,  ^^  That  channel 
irons  upon  the  railway  bridges  (independently  of  the  Hackney 
bridge),  were  used  before  the  patent,  for  the  double  purpose  of  ob- 
taining increased  strength,  and  preventing  the  bolt-heads  from 
turning  round,  but  that  they  were  not  used  for  the  purpose  of  fish- 

*  99 

The  result  therefore,  as  to  previous  knowledge,  and  as  to  the 
nature  of  the  patented  invention  is,  that  the  use  of  iron  plates  for 
fishes  ungrooved  was  known ;  that  for  strengthening  timbers  m 
bridges,  and  bolting  them  together,  the  use  of  iron  plates  grooved 
was  known  ;  that  the  special  advantages,  when  so  applied,  of  se- 
curing the  bolt-heads,  and  of  affording  equal  strength  with  less 
material,  were  also  known. 

Then  upon  this  knowledge  it  is  that  the  patentee  claims  the  ap- 
plication of  the  groove  to  the  railway  fish,  and  the  advantages  he 
propounds  are,  that  it  receives  the  bolt-head,  and  by  means  of  it, 
is  afforded  equal  strength  with  less  material,  or,  in  other  words,  the 
same  advantages  as  are  derivable  when  applied  to  the  iron'  plates 
used  in  the  bridges. 

It  therefore  comes  (apart  from  the  Hackney  bridge)  to  the 
question  whether  the  patentee  has,  by  using  the  groove  in  the  fish, 
invented  a  new  manufacture,  or  has  merely  transferred  a  well- 
known  thing  to  an  analogous  subject.  Now,  in  our  opinion,  the 
law  is  correctly  laid  down  in  the  judgment  of  the  Court  of  Ex- 
chequer Chamber,  to  the  effect  that  ^^  a  mere  application  of  an 
old  contrivance  in  the  old  way  to  an  analogous  subject  without 
any  novelty  in  the  mode  of  appljring  such  old  contrivance  to  the 
new  purpose,  does  not  make  a  valid  subject-matter  of  a  pat- 
ent." 

*  674       *  Therefore  the  point  for  consideration  is  thus  reduced 

to  this:  Whether  the  fishing  of  rails  meeting  but-end  to 
but-end  with  iron  plates  bolted  together,  and  the  strengthening  of 
solid  timbers  by  iron  plates  also  bolted  to  the  timbers  as  above 
stated,  are  analogous  subjects. 

It  seems  to  us,  upon  the  fullest  consideration  we  can  give  to  it 
(though  being  a  question  of  mere  mechanics,  we  desire  to  express 
our  opinion  with  difiidence^,  that  they  are  analogous.  It  may  be 
convenient,  in  considering  the  matter,  to  take  the  advantages  of 
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the  groove  separately.  Now  the  object  of  the  plates  or  bars,  when 
applied  to  both  the  above  subjects,  is  to  afford  to  them  additional 
support,  and  thereby  to  enable  the  solid  bodies,  whether  iron  or 
wood,  to  bear  pressure.  This  is  effected  by  the  bolted  iron  plates 
in  both  cases,  and  the  advantage  of  the  groove  is  to  render  both 
sets  of  plates  stronger  for  an  equal  weight  of  metal. 

The  fact,  however,  seems  to  be,  that  a  grooved  iron  plate,  when 
used  as  a  binding  support,  is  as  strong  at  least  as  the  same  plate 
would  be  if  ungrooved,  and  this  discovery  was  made  before  the 
patent,  and  was  given  to  the  world,  and,  in  the  language  of  the 
Court  of  Exchequer  Chamber,  ^^  though  not  immediately  applied 
it  was  immediately  applicable  to  all  forms  of  pieces  of  iron  used 
for  holding  together  other  materials." 

But  it  was  argued  at  the  bar  of  your  Lordships'  House  that 
there  was  invention  at  all  events  in  this,  that  whereas  the  grooved 
iron  as  used  in  the  bridges  had  been  applied  for  the  purpose  of 
binding  together  pieces  of  material  laid  one  upon  anotlier  hori- 
zontally, the  grooved  iron  in  fishing  the  rails  was  applied  laterally, 
in  binding  together  the  material,  and  that  its  great  merit  consisted 
in  its  performing  the  novel  function  of  resisting  the  vertical 
pressure  to  which  it  was  exposed,  and  did  so  by  means  of 
*  a  plate  equally  strong,  but  rendered  lighter  than  that  pre-  *  675 
viously  in  use  by  the  removal  of  that  portion  of  the  plate 
which  was  useless  in  resisting  such  pressure. 

We  do  not  find  that  any  allusion  to  such  an  invention  as  that 
now  suggested  was  made  either  at  Nisi  Prius  or  in  any  of  the 
judgments  in  the  Court  of  Queen's  Bench,  supporting,  or  in  that 
of  the  Exchequer  Chamber  invalidating,  the  patent  right ;  nor  do 
we  think,  looking  to  the  terms  of  the  specification,  that  Wild  ever 
intended  to  claim  or  did  claim  any  such.  He  certainly  does  state 
in  his  specification  that  the  groove  renders  the  fish  lighter  for 
equal  strength,  or  stronger  for  equal  weight,  but  that  as  to 
grooved  iron  was  previously  well  known,  and  is  a  very  different 
thing  from  claiming  the  invention  as  now  put  forward.  If  he  had 
intended  to  claim  the  discovery  that,  by  the  removal  of  a  certain 
quantity  of  material  from  a  particular  part  of  the  solid  plate,  in 
the  shape  of  a  groove,  the  power  of  resistance  to  vertical  pressure 
would  not  be  diminished,  he  would  surely  have  described  the  sort 
of  groove  that  would  produce  that  effect  with  the  greatest  cer- 
tainty.   If  it  be  true  that  a  groove  of  a  certain  width  and  depth 

[608] 


*676  CASKS  IN  THE  HOUSE  OF  L0ED6. 

will  produce  the  effect,  it  cannot  be  equally  trae  of  grooves  of  all 
dimensions. 

There  is  nothing,  as  we  think,  stated  in  the  specification  to  indi- 
cate that  a  resistance  to  vortical  pressure  was  contemplated,  and 
increasing  the  diameter  of  the  bolts  at  the  point  where  the  strain 
is  said  to  be  greatest,  would  seem  to  point  to  something  different 
from  assisting  the  fish  in  resisting  vertical  pressure. 

On  looking  to  the  drawing  we  can  see  that  the  groove  is  well 
adapted  for  the  purpose  to  which  the  specification  states  it  is  to  be 
applied,  namely,  preventing  the  bolt-head  from  turning,  but 
*  676  we  can  find  nothing  in  it  to  show  *  us  that  it  at  all  contem- 
plates a  peculiar  resistance  when  placed  laterally,  as  con- 
tradistinguished from  that  which  it  has  when  it  is  placed  vertically, 
against  the  solid  substance  which  it  is  designed  to  strengthen.  So 
in  the  evidence  there  is  much  with  reference  to  the  claim  to  pre- 
vent, by  means  of  a  groove,  the  bolt-head  from  turning,  but  we 
cannot  discover  any  finding  of  any  fact  bearing  upon  the  resistance 
to  vertical  pressure. 

What  appears  to  us  to  show  that  no  such  claim  was  contem- 
plated by  the  patentee  is  this,  that  if  the  power  of  resisting  vertical 
pressure  produced  or  affected  by  the  groove  would  be  a  merit  in' 
the  fishes,  it  would  be  equally  applicable  to  both ;  not  to  one  more 
than  the  other ;  yet  the  patentee  himself  suggests  in  one  part  of 
his  specification,  that  the  inside  fish  need  not  be  grooved. 

Then,  as  regards  the  second  advantage  of  the  groove  in  receiv- 
ing the  bolt-head,  it  seems  impossible  to  say,  after  its  use  for  the 
identical  purpose  in  the  bridges,  whenever  it  became  necessary  to 
fit  an  iron  plate  to  another  material  by  screws  and  nuts,  that  the 
analogy,  for  that  purpose  at  all  events,  is  not  clear  and  obvious. 
It  is  in  this  respect  only  a  bare  transference. 

So  that  in  our  opinion,  whether  the  proposed  advantages  are 
regarded  in  detail  or  as  a  whole,  there  is  no  invention  or  novelty 
to  support  a  patent ;  and  upon  the  latter  view  we  crave  leave  to 
refer  your  Lordships  to  the  judgment  in  the  Exchequer  Chamber, 
with  which  we  entirely  agree. 

This  being  the  result  at  which  we  have  arrived  on  the  first 
branch  of  your  Lordships'  question,  we  have  only  to  add  that  in 
our  opinion  there  ought  to  be  no  new  trial. 

As  far  as  we  may  be  allowed  to  do  so  consistently  with  the  forms 
of  your  Lordships'  House,  we  desire  to  state  that,  since  the 
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questions  were  proposed  by  your  Lordships  *  to  her  Majesty^s  •  677 
Judges,  some  of  us  have  seen  Sir  Edward  Yaughan  Wil- 
liams, who  was  in  attendance  on  your  Lordships  during  the  whole 
of  the  argument,  and  we  are  authorised  to  state  that  he  sees  no 
reason  for  changing  the  opinion  he  formed  when  sitting  in  the 
Oourt  of  Exchequer  Chamber,  to  whose  judgment  he  was  a  party, 
and  in  which  he  fully  concurs. 

July  6. 

The  Lord  Chancellor  (Lord  Westburt).— My  Lords,  in  this 
case,  in  consequence  of  the  difference  of  opinion  between  the 
Court  of  Queen's  Bench  and  the  Court  of  Exchequer  Chamber, 
and  in  some  degree  by  reason  of  the  nicety  of  the  subject,  which 
requires  some  examination,  I  shall  beg  leave  to  trouble  your  Lord- 
ships with  a  few  explanatory  observations  as  the  reasons  upon 
which  my  judgment  is  founded. 

My  Lords,  you  will  recollect  that  in  this  case  the  verdict  was 
entered  for  the  plaintiff  upon  an  action  for  the  infringement  of  his 
patent,  and  a  rule  was  afterwards  obtained  to  set  aside  that  ver- 
dict, and  to  enter  the  verdict  for  the  defendants,  which  rule  was 
discharged  by  the  Court  of  Queen's  Bench.  The  matter  was  then 
carried  under  the  Common  Law  Procedure  Act  to  the  Court  of 
Exchequer  Chamber,  where  the  judgment  of  the  Court  of  Queen's 
Bench  was  reversed. 

My  Lords,  the  patent  of  the  plaintiff  was  taken  out  by  him  for 
the  application  of  fish-joints  of  a  particular  construction  to  the 
rails  of  h,  railway.  The  denomination  of  the  patent  is,  ^'  Improve- 
ments in  fishes  and  fish-joints  for  connecting  the  rails  of  railways." 
A  fish  is  something  annexed  externally  to  a  joint  or  severance 
either  in  pieces  of  timber  or  in  pieces  of  iron.  A  familiar  appli- 
cation of  the  word  is  well  known  to  sailors  when  they  speak 
of  fishing  a  broken  mast,  namely,  annexing  the  *  severed  *  678 
pieces  by  the  aid  of  lateral  bands  applied  externally.  But 
the  application  of  fish-joints  to  railways  was  very  well  known 
antecedently  to  the  plaintiff's  patent,  and  the  plaintifi^s  patent 
accordingly  is  for  an  improvement  in  the  shape  or  character  of 
the  fish. 

It  is  very  material  to  observe  that  the  plaintiff  describes  the  fish 
as  used  by  him  to  be  a  piece  of  iron  of  the  shape  of  a  parallelo- 
gram, with  a  groove  or  recess  in  the  outer  surface,  and  the  groove 
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is  described  bj  him  as  intended  to  receive  the  square  heads  of  the 
bolts  which  pass  through  the  fish,  and  through  the  body  of  tlie 
tram  or  rail,  and  which  are  fastened  on  the  other  side  bj  a  nut 
turning  upon  a  screw,  and  serviug  of  course  to  fasten  the  bolt. 
The  bolt  has  a  square  head  on  the  one  side,  and  on  the  other  a  nut 
running  up  a  screw  and  keeping  the  bolt  firm  in  its  place.  Of 
course  it  was  a  desirable  thing  that  the  head  of  the  bolt  should  fit 
into  the  recess  in  the  fish,  that  is  to  saj  in  the  fish-plate,  in  order 
to  preserve  the  bolt  from  being  afiected  by  the  flange  of  the  wheel 
of  the  railway  carriage  as  it  ran  over  the  tram.  The  recess  there- 
fore is  here  described  by  the  plaintiff  as  serving  ^'  to  receive  the 
square  beads  of  the  bolts  and  prevent  them  from  turning  round 
when  the  nuts,"  which  would  be  on  the  other  side  of  the  rail,  '^  are 
•being  screwed  on  or  off."  He  describes  the  fish  as  consisting  of 
two  lateral  plates,  one  on  the  one  side  of  the  rail  and  the  other 
on  the  other ;  and  he  says  that  the  one  on  the  one  side  may  be 
made  without  a  groove  ;  that  is  to  say,  that  the  lateral  plate  where 
the  head  of  the  bolt  is  affixed  may  be  the  only  plate  which  is 
grooved  or  recessed.  He  then  goes  on  to  use  this  particular  pas- 
sage, which  alone  has  given  rise -to  any  difficulty  in  my  mind, 
namely,  '^  The  groove  renders  the  fish  lighter  for  equal  strength, 
or  stronger  for  an  equal  weight  of  metal " ;  a  passage 
*  679  which  *  requires  some  explanation.  The  plaintiff  undoubt- 
edly was  aware  that  as  the  lateral  plate  forming  the  fish  is 
applied  perpendicularly  to  the  side  of  the  rail,  it  would  have  to 
endure  vertical  pressure  only.  Mechanicians  and  engineers  are 
well  aware  that  when  a  plate  receives  a  vertical  pressure,  the  im- 
pulse, the  force  of  the  pressure  is  sustained  by  the  upper  rim  of 
the  plate  and  the  lower  rim  of  the  plate  where  it  rests  on  the 
foundation,  and  that  little  or  no  strain  is  felt  by  the  central  portion 
of  the  plate.  Accordingly,  the  plaintiff  being  aware  of  that, 
observes  that  his  peculiar  fish  might  be  constructed  in  such  a  man- 
ner as  to  save  a  considerable  portion  of  metal,  by  having  the 
groove  only  in  the  centre  of  the  plate ;  I  mean  in  the  centre 
of  the  plate  as  it  is  placed  horizontally.  But  it  is  material  to 
notice  that  in  the  description  of  the  plaintiff's  invention,  and 
in  his  claim,  he  does  not  advert  at  all  to  this  peculiarity  of 
a  grooved  plate,  namely,  the  peculiar  result,  that  if  it  be  grooved 
the  metal  may  be  saved  without  injury  to  the  efficiency  or  strength 
of  the  plate ;  and  when  he  sums  up  his  claim  as  constituting 
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his  inrention,  it  will  be  found  to  consist  of  a  very  detailed  state- 
ment of  various  advantages  resulting  from  the  peculiar  form  and 
the  configuration  which  he  gives  to  the  fish,  but  no  part  of  the 
claim  will  be  found  to  advert  to,  or  to  rest  upon,  the  fact  that  the 
recess  or  hollow  made  in  the  fish-plate  for  the  reception  of  the 
square  head  of  the  bolt,  is  effected  by  a  groove  in  the  plate  itself, 
and  that  that  groove  may  be  made  with  great  advantage  in  the 
economy  of  metal,  and  without  any  prejudice  in  respect  of  the  plate. 

At  the  trial,  the  novelty  of  this  invention  was  impeached,  on  the 
ground  that  channelled  iron,  which  altogether  corresponded  with 
the  grooved  fish-plate,  had  been  in  use  for  a  considerable 
period  anterior  to  the  *  patent,  and  several  examples  were  *  680 
furnished  to  illustrate  that,  but  in  particular,  one  example 
in  the  construction  of  a  railway  bridge  by  the  late  Mr.  Brunei,  in 
which  channelled  iron  was  used  to  a  very  great  extent  for  the  pur- 
pose of  acting  as  a  support  to  the  beams  which  were  placed  trans- 
versely, and  in  which  there  were  scarf  joints.  In  that  case,  the 
square  heads  of  the  bolts  which  bolted  on  the  iron  that  served  as 
a  support,  or  fish,  were  received  in  the  hollow  produced  by  the 
channel,  and  fitted  the  channel,  in  order  to  effect  the  same  ob- 
ject as  is  here  described  by  the  plaintiff,  namely,  the  preventing 
of  the  head  of  the  bolt  from  being  turned  when  the  nut  was  un- 
screwed. 

I  particularly  wish  to  point  out  to  your  Lordships  the  difference 
between  the  grooved  plate  and  the  channelled  iron.  The  centre 
of  tlie  plate  of  the  channelled  iron  is  not  cut  away  at  all ;  it  has 
the  same  thickness  throughout ;  but  it  is  constructed  with  two 
flanges,  one  at  either  end,  joining  the  plate  at  right  angles  and 
producing  therefore  this  configuration  of  the  plate,  that  there  is  a 
lateral  plate  forming  the  base,  having  on  either  side  a  flange  at 
right  angles  to  the  plane  of  the  plate.  The  difference,  therefore, 
between  the  grooved  fish-plate  and  the  channelled  iron  consists  in 
this  :  that  the  centre  of  the  plate  of  the  grooved  fish  is  cut  away 
by  the  groove,  and  part  of  the  metal  is  taken  away,  so  that  the 
plate  is  not  of  a  uniform  thickness  throughout ;  but  in  the  chan- 
nelled iron  the  plate  is  of  a  uniform  thickness  throughout ;  and 
instead  of  a  groove  formed  by  hollowing  out  a  recess  in  the  plate, 
the  same  object  is  effected  by  two  flanges,  one  on  either  side  of  the 
plate  which  forms  the  bottom  (I  am  speaking  in  familiar  language) 
of  the  channelled  iron. 
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Unquestionably  this  is  a  difference,  and  it  would  have 

•  681    •  raised  in  my  judgment  a  material  question  whether,  if 

the  plaintiff  had  pointed  out  and  had  rested  upon,  this 
difference  of  configuration  as  constituting  his  invention,  it  would 
have  been  possible  to  set  up  the  anterior  use  of  the  channelled 
iron  as  depriving  him  of  all  claims  to  that  invention  ;  because  the 
true  mode  of  trying  the  question  of  course  would  be  to  reverse 
the  order  of  time  of  the  two  productions,  and  to  inquire  whether 
if  any  one  had  now  introduced  the  channelled  iron  it  would  or 
would  not  have  been  an  infringement  of  the  plaintiff's  patent.  If, 
tried  by  that  criterion,  the  conclusion  should  be  that  the  chan- 
nelled iron  would  be  an  infringement  of  the  plaintiff's  patent; 
then,  of  necessity,  it  would  follow,  that  as  the  channelled  iron  had 
beep  in  use,  and  in  public  and  notorious  use,  preceding  the  date 
of  the  plaintiff's  patent,  that  patent  could  not  be  lawfully  con- 
sidered as  granted  for  a  "  new  invention." 

My  Lords,  the  learned  Judges  differed  on  this  point.  Two 
learned  Judges,  Mr.  Justice  Blackburn  and  Mr.  Justice  Shee, 
have  in  a  very  learned  argument  pointed  out  the  difference  be- 
tween the  mechanical  effects  produced  by  the  use  of  the  grooved 
fish-plate  placed  so  as  to  resist  vertical  pressure,  in  the  one  case, 
and  the  mechanical  effect  produced  upon  the  channelled  iron 
placed  so  as  to  resist  transverse  pressure,  in  the  other  case  ;  but  I 
do  not  think  that  that  of  itself  would  constitute  a  material  differ- 
ence. The  patent  is  taken  out  for  a  fish  of  a  particular  con- 
figuration ;  the  patent  is  not  taken  out  for  a  saving  of  metal  in 
the  construction  of  the  fish-joint,  but  the  patent  is  limited  entirely 
to  the  introduction  and  use  of  fishes  of  a  particular  shape  and 
configuration.  Then  the  question  is  simply  this:  whether  the 
channelled  iron,  which  undoubtedly  was  a  fish  (and  one  of  the 
objects  of  the  channel  was  to  receive  the  square  heads 

•  682    •of  the  bolts  and  to  prevent  their  turning),  is  not,  in  truth, 

substantially  the  same  thing  as  a  grooved  plate  with  a  re- 
cess hollowed  out  in  its  own  plane,  instead  of  a  hollow  being 
effected  by  flanges  placed  on  either  side  of  the  plate.  Regarding 
the  patent  as  limited  to  a  claim  for  fishes  of  a  particular  configura- 
tion, I  cannot  for  a  moment  doubt  that  the  channelled  iron  having 
the  same  object,  and  being  capable  of  the  same  application,  sub- 
stantially involves  the  fish-plate  made  with  a  grooved  hollow  in  the 
manner  which  I  have  attempted  to  describe. 
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Then,  my  Lords,  the  question  is,  whether  there  can  be  any  in- 
vention of  tlie  plaintiff  in  having  taken  that  thing  which  was  a 
fish  for  a  bridge,  and  having  applied  it  as  a  fish  to  a  railway. 
Upon  that  I  think  the  law  is  well  and  rightly  settled,  for  there 
would  be  no  end  to  the  interference  with  trade  and  with  the 
liberty  of  adopting  any  mechanical  contrivance,  if  every  slight 
difference  in  the  application  of  a  well-known  thing  should  be  held 
to  constitute  ground  for  a  patent.  There  is  the  familiar  contriv- 
ance of  the  button  to  the  button-hole  taken  from  the  waistcoat  or 
the  coat,  which  may  be  applied  in  some  particular  mechanical 
combination  in  which  it  has  not  hitherto  been  applied;  but  it 
would  be  an  idle  thing,  if  it  were  possible,  to  take  a  well-known 
mechanical  contrivance,  and,  by  applying  it  to  a  subject  to  wliich 
it  has  not  hitherto  beeu  applied,  to  constitute  that  application  the 
subject  of  a  patent  to  be  granted  as  for  a  new  invention.  "No 
sounder  or  more  wholesome  doctrine,  I  think,  was  ever  established 
than  that  which  was  established  by  the  decisions  which  are  re- 
ferred to  in  the  opinions  of  the  four  learned  Judges  who  concur 
in  the  second  opinion  delivered  to  your  Lordships,  namely,  that 
you  cannot  have  a  patent  for  a  well-known  mechanical  con- 
trivance merely  when  it  is  applied  in  a  manner  or  to  *  a  *  683 
purpose,  which  is  not  quite  the  same,  but  is  analogous  to 
the  manner  or  the  purpose  in  or  to  which  it  has  been  hitherto 
notoriously  used.  The  channelled  iron  was  applied  in  a  manner 
which  was  notorious,  and  the  application  of  it  to  a  vertical  fish 
would  be  no  more  than  the  application  of  a  well-known  contrivance 
to  a  purpose  exactly  analogous  or  corresponding  to  the  purpose  to 
which  it  had  been  previously  applied. 

Therefore,  my  Lords,  with  some  anxiety  upon  this  subject,  and 
feeling  that  the  intricacy  of  the  matter  must  render  it  impossible 
to  convey  one's  ideas  in  words  unless  one  perpetually  referred  to 
drawings  or  models,  I  think  that,  upon  the  whole,  I  must  advise 
your  Lordships  and  move  your  Lordships  to  confirm  the  decision  of 
the  Court  of  Exchequer  Chamber,  that  there  was  no  novelty  in  the 
patent,  and  that  therefore  there  was  a  misdirection  on  the  part  of 
the  Lord  Chief  Justice.  The  consequence  will  be  that  I  shall 
move  your  Lordships  to  affirm  the  judgment  of  the  Court  of  Ex- 
chequer Chamber,  and  to  dismiss  the  appeal  with  costs. 

Lord  Cbanworth.  —  My  Lords,  in  this  case  I  concur  with  the 
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opinions  of  Barons  Channell  and  Pigott,  and  Mr.  Justice  Keating, 
assented  to,  as  we  understand,  by  Sir  Edward  Vaughan  Williams. 
Their  reasons  are  so  fully  and  so  clearly  given  that  I  need  hardly 
do  more  than  say  that  I  adopt  them. 

The  case  finds  that  before  the  date  of  the  letters  patent,  it  had 
been  usual  to  fasten  and  bolt  together  with  bolts  and  nuts,  beams 
of  timber  laid  horizontally  over  one  another,  and  traversing  rail- 
way bridges,  and  that  under  these  beams  horizontal  plates  or  bars 
of  iron  were  placed  parallel  to  and  in  contact  with  the  beams,  an4 
were  fastened  by  the  same  bolts  and  nuts  which  fastened 

*  684    the  *  beams.    These  bars  were   all  constructed  with  a 

groove  on  their  under  surface,  which  received  the  square 
heads  of  the  bolts,  this  mode  of  construction  having,  as  the  case 
finds,  been  adopted  for  the  double  purpose  of  preventing  the  bolt- 
heads  from  turning  round,  and  also  of  giving  strength  to  the  beams. 

It  was  also  found  by  the  case  that  before  the  date  of  the  letters 
patent,  the  rails  of  railways  had  been  usually  connected  by  iron 
fishes  applied  and  fastened  precisely  as  those  mentioned  in  the 
specification,  though  not  grooved. 

I  cannot  think  that  the  adoption  of  the  groove  in  the  plates 
used  for  fishing  railway  joints,  as  it  had  been  previously  used  in 
the  beams  of  bridges,  is  an  invention  capable  of  sustaining  a 
patent.  It  is  the  mere  application  of  an  old  contrivance  in  the 
old  way  to  an  analogous  subject  without  novelty  in  the  application. 
I  say  without  novelty,  for  I  cannot  think  that  the  mere  fact  of  the 
application  being  made  laterally  in  the  case  of  the  rails  instead  of 
under  the  surface  of  the  beams,  as  in  the  case  of  the  bridges,  can 
be  treated  as  a  novelty ;  nor  indeed  do  I  find  in  the  specification 
any  claim  of  novelty  on  such  a  ground. 

This  would  have  been  the  conclusion  at  which  I  should  have 
arrived,  even  if  there  had  not  been  the  case  of  the  Hackney 
bridge.  In  that  bridge  the  span  was  too  great  to  be  traversed  by 
a  single  beam,  and  there  were  therefore  two  beams,  one  on  each 
side,  joined  in  the  middle  by  scarf  joints,  and  under  the  beams 
were  transverse  planks  traversing  the  whole  width  of  the  bridge. 
Along  and  under  the  ends  of  these  planks  on  each  side  of  the 
bridge,  a  long  bar  of  grooved  iron  was  placed  under  the  connected 
beams,  which  passed  from  one  end  of  the  bridge  to  the  other. 
Bolts  with  square  heads  passed  through  these  grooved  iron 

*  685    bars,  and  through  both  the  planking  and  *  the  beams  all 
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along  the  bridge ;  and  the  case  finds  expressly  that  the  groove 
was  used  for  the  double  purpose  of  preTentiiig  the  square  heads 
of  the  bolts  from  turning  round,  and  of  making  the  bars  lighter 
for  equal  strength  of  metal,  or  stronger  for  an  equal  weight  of  it. 
This  seems  to  me  to  have  been  the  use  of  grooved  iron  for  the 
very  same  purpose  as  that  for  which  it  is  claimed  by  the  pat- 
ent. 

On  these  grounds,  I  think  that  the  judgment  of  the  Exchequer 
Chamber  was  right,  and  ought  to  be  affirmed. 

Lord  Wensletdale  (having  stated  the  case  and  the  findings), 
said :  After  considering  these  arguments,  especially  that  of  the 
Judges  of  the  Exchequer  Chamber,  delivered  by  Mr.  Justice 
Willes,  and  that  delivered  in  this  House  by  Mr.  Baron  Chaunell,  I 
have  satisfied  myself  that  the  alleged  discovery  of  the  plaintiff  had 
no  such  novelty  in  it  as  to  entitle  it  to  a  patent.  His  plan  was  to 
attach  to  the  sides  of  the  railway,  under  the  joints  of  the  rails, 
plates  or  fishes  of  iron,  grooved,  which  clearly  means  channelled 
from  end  to  end,  without  flanges,  so  as  to  be  adapted  for  receiving 
the  heads  of  the  bolt,  which  are  prevented  from  turning  round 
when  the  nuts  are  screwed  on.  A  similar  process  had  been  used 
long  before  in  the  case  of  pieces  of  timber  lying  horizontally  on 
one  another,  and  each  constructed  with  grooves,  which  received 
the  square  heads  of  the  bolts,  and  prevented  the  heads  of  the  bolts 
from  turning. 

I  agree  entirely  that  the  application  of  this  principle  laterally 
which  had  before  been  applied  horizontally,  the  application  to  the 
sides  of  a  railway  of  the  same  principle  which  had  long  been  in 
practice  for  securing  the  sides  of  pieces  of  timber  lying  on 
each  other  to  the  sides  of  *  timber  placed  in  contact  with  *  686 
them,  is  not  such  a  novelty  of  invention  as  to  be  a  sufficient 
warrant  for  a  patent.  It  is  so  clearly  connected  with  the  former 
practice  as  not  to  have  the  merit  of  a  new  discovery. 

On  this  ground,  therefore,  I  entirely  agree  with  the  majority  of 
the  learned  Judges  in  the  view  they  have  taken  and  so  clearly  ex- 
plained in  this  case. 

It  is  unnecessary  to  give  any  opinion  on  the  question  whether 
the  patent  was  not  void  on  the  ground  that  a  similar  mode  of  using 
grooved  pieces  of  wood  occurred  before  the  patent,  in  the  construc- 
tion of  the  Hackney  bridge ;  but  I  am  much  disposed  to  approve 
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the  opinion  of  Mr.  Jastioe  Willes  on  that  subject,  contained  in  his 
judgment  in  the  Court  below. 

Judgment  affirmed^  and  appeal  diwiMaed  tviih  €0%U, 
Lords'  Journals,  6th  July,  1865. 


MERSEY  DOCKS  v.  GIBBS,  AND  MERSEY  DOCKS  o.  PIERCE. 
1864.    Jnlj  4,  5,  6.    1865.    June  29,  SO.    1866.    Febraary  22 ;  Jane  5. 

«  The  Mersey  Docks  and  Harbour  Board  "  j  pi^^i^,  ^^  Error. 

Trustees, J 

William  Gibbs  and  Others,        .        .  BefendanU  in  Error. 

and 

"  The  Mersey  Docks  and  Harbour  Board  "  )  p.  .  .  .^    .     j^.^™ 

Trustees, ) 

Pierce,  W.  Penhallow  and  Others,      .  Defendants  in  Urror. 

Puilic  Tnista.     Corporations.    Negligence^  Damages  for  Injuries 

occasioned  by.     Trust  Funds. 

Persons  who  have  a  duty  to  perform,  and  who  may  be  made  responsible  for  in- 
juries if  they  know  of  causes  of  mischief  which  in  the  discharge  of  that  duty 
they  ought  to  remedy,  are  equally  responsible  if  they  negligently  remain  igno- 
rant of  those  causes  of  mischief,  and  so  leave  them  unremedied. 

*  687  *  A  private  person,  or  a  company,  having  a  right  to  levy  tolls  in  respect 
of  the  performance  of  a  particular  work,  will  be  liable  in  damages  for 
injuries  occasioned  by  performing  it  improperly.  Pamaby  v.  The  Lancaster 
Canal  Company,  11  A.  &  E.  228,  approved  of. 

A  corporate  body  authorised  to  perform  such  a  work,  and  receiving  tolls  in  re- 
spect of  it,  though  obtaining  no  profit  for  itself  from  such  tolb,  but  collecting 
them  for  the  maintenance  of  the  work  and  the  possible  future  benefit  of  the 
public,  is  equally  responsible  for  injuries  arising  from  the  improper  perform- 
ance of  such  work,  and  the  funds  thus  obtained  must  dischaige  that  liability. 

Per  LoBD  Westburt.  —  Trustees  may  render  the  property  of  their  bene- 
ficiaries liable  to  third  persons  for  an  act  done  by  them  in  the  exercise  of  their 
trust 

Per  LfORD  Westbury.  —  Some  of  the  observations  of  Lord  Cottenham  in  Dun- 
can V.  Findlater,  6  Clark  &  F.  894,  commented  on  and  controverted. 

Metcalfe  v.  Hetheringtonj  11  Exch.  257  ;  5  H.  &  N.  719,  commented  on. 
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In  these  cases  Gibbs  and  others  were  the  owners  of  a  cargo  of 
guano  which  had  been  shipped  on  board  the  **  Sierra  Nevada,"  and 
Penhallow  and  others  were  the  owners  of  that  vessel.  Tlie  de- 
fendants constituted  ^^The  Mersey  Docks  and  Harbour 
Board,"  ^  and  the  two  *  actions  were  brought  to  recover  *  688 
damages  for  injury  to  the  cargo  and  to  the  ship,  occurring 
while  the  vessel  was  endeavouring  to  enter  the  Liverpool  Docks. 
The  same  question  as  to  the  liability  of  the  trustees  arose  in  each 
case,  but  came  before  the  Court  in  a  different  form. 

In  the  case  of  Gibbs  the  declaration  contained  two  counts.  The 
first  count  alleged  that  the  plaintiffs  were  the  owners  of  a  cargo  of 
guano  on  board  the  "  Sierra  Nevada,"  and  that  the  said  ship  had 
arrived  at  the  port  of  Liverpool,  and  that  the  defendants  were  the 
owners  and  proprietors  of  a  certain  dock  in  the  said  port,  called 
the  Wellington  Dock,  made  and  constructed  by  them  under  the 
powers  of  certain  Acts  of  Parliament,  and  by  virtue  of  the  said 
Acts  they  were  entitled  to  receive  port  dues,  Ac,  in  respect  of  ves- 
sels navigating  the  said  port,  and  the  said  dues,  &c.,  it  was  their 
duty,  under  the  same  Acts  of  Parliament,  to  apply  and  dispose  in 
and  about,  amongst  other  things,  the  maintaining,  cleansing,  sup- 

'  The  management  of  the  Liverpool  Docks  was  formerly  in  the  Liverpool  Dock 
Trustees^  bat  is  now  vested  in  ^  The  Mersey  Docks  and  Harbour  Board/'  The 
Liverpool  Dock  Acts  are  very  numerous  (see  The  Mersey  Dock  Trustees  v, 
Cameron,  and  The  Mersey  Dock  Trustees  v,  Jones,  ante,  443) ;  but  those  princi- 
pally relating  to  the  present  case  are  51  Geo.  S,  c.  148,  and  the  6  Geo.  4,  c.  187. 
By  section  82  of  the  earlier  Act,  the  harbour  masters  and  dock  masters  (appoint- 
ed by  the  trustees)  are  empowered  to  direct  the  time  and  manner  of  every  ship 
coming  into  the  docks.  By  section  86,  a  penalty  is  imposed  on  any  master  bring- 
ing a  vessel  into  the  docks  contrary  to  their  directions.  By  section  134  of  the 
later  Act,  the  masters  are  empowered  from  time  to  time,  as  they  shall  see  occa- 
sion, to  pay,  out  of  the  rates  by  this  Act  authorised  to  be  levied,  the  amount  of 
any  damage  occasioned  by  the  insufficiency  of  the  present  or  any  future  works 
by  this  or  the  said  Acts  authorised  to  be  established,  or  the  amount  of  any  dam- 
age sustained  by  the  negligence  or  misconduct  of  any  officers  or  servants  em- 
ployed by  the  trustees  while  acting  under  the  orders  and  directions  of  the  trus- 
tees. By  this  Act  a  committee  was  appointed  to  carry  into  execution  the  powers 
of  the  Liverpool  Docks  Acts,  twelve  to  be  nominated  by  the  corporation  and 
eight  by  the  merchants  of  Liverpool.  The  resolutions  of  this  committee  were  to 
be  final  unless  annulled  by  the  trustees  at  a  general  monthly  meeting. 

The  mode  of  appointing  the  trustees  themselves  is  fixed  by  the  14  &  15  Vict 
c.  64,  by  which  certain  members  of  the  Corporation  of  Liverpool  and  persons 
elected  by  the  ratepayers  are  made  to  constitute  tho  body,  and  the  dock  property 
18  vested  in  them. 


VOL,  XI. 


«8  [  618  ] 


*  688  GASE3  IN  THE  HOUSE  OF  LOBD^. 

porting,  and  prosemng  the  said  docks  so  as  to  be  in  a  fit  state  for 
vessels  entering  into  and  navigating  the  same.  Nevertheless,  al- 
though the  dues  received  were  adequate  to  the  maintaining,  Ae. 
of  the  docks,  yet  the  defendants  neglected  their  duty,  and  did  not 
take  due  and  reasonable  or  any  care  in  or  about  the  maintaining, 
cleansing,  supporting,  or  preserving  the  said  dock,  insomudi 

*  689    that  *  the  said  vessel,  in  duly  endeavouring  to  enter  into 

and  navigate  the  said  dock,  struck  against,  and  became  em- 
bedded in,  a  large  bank  or  mass  of  mud  remaining,  by  and  through 
the  negligence  of  the  defendants,  in  and  about  the  entrance  to  the 
said  dock,  and  in  consequence  thereof  was  damaged,  and  water 
and  mud  entered  the  same  and  damaged  the  said  guano.  And  the 
defendants  also  neglected  their  duty  in  this,  that  well  knowing  that 
the  said  Wellington  Dock  and  the  entrance  thereto  was  by  reason 
of  certain  great  accumulations  of  mud  therein,  in  an  unfit  state  to 
be  used  and  navigated  by  vessels,  &c.,  they  did  not  take  due  and 
reasonable  care  to  put  the  same  into  a  fit  sitate  for  that  purpose, 
but,  on  the  contrary  thereof,  negligently  sufiered  and  permitted 
the  said  dock  and  the  entrance  thereof  to  be  and  continue  while 
the  same  was,  as  they  well  knew,  and  by  their  permission,  navi- 
gated and  used  by  such  vessels,  in  an  unfit  state  to  be  so  navigated 
and  used,  for  want  of  necessary  and  reasonable  cleansing,  inso- 
much, &c.,  that  the  said  vessel  in  endeavouring  to  enter  the  dock 
became  embedded  in  the  mud,  &c.y  and  water  and  mud  entered  tlie 
vessel  and  damaged  the  guano. 

The  trustees  pleaded,  firstly.  Not  guilty ;  secondly,  that  they 
were  not  the  proprietors  of  the  said  dock  as  alleged  ;  thirdly,  that 
they  are  not  entitled  to  receive  the  dues,  &c.,  and  to  dispose  of 
them  as  alleged  ;  and  fourthly,  they  demurred  to  the  whole  decla- 
ration. The  plaintiffs  took  issue  on  the  pleas,  and  joined  in  demur- 
rer. In  Michaelmas  term,  1856,  the  Court  of  Exchequer  gave 
judgment  on  the  demurrer  in  favour  of  the  trustees,^  on  the 
ground  that  the  case  was  governed  by  that  of  Metcalfe  v. 

*  690    EetheringUm?    The  plaintififs  brought  *  error  on  that  judg- 

ment, which  was  reversed  in  the  Exchequer  Chamber ; '  the 
decision  in  the  Exchequer  Chamber  distinguishing  Metcalfe  v. 
HetheringUm^  and  adopting  Pamaby  v.  The  Laneaater  Canal  Com" 
pany.^ 

M  H.  &  N.  499.  '  S  H.  &  N.  164. 

*  11  Excb.  257.  Ml  A.  &  £.  22S. 
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The  issues  of  fact  came  on  to  be  tried  before  Mr.  Baron  Martin 
at  the  Liverpool  Summer  Assizes,  1858,  when  a  verdict  was  found 
for  the  plaintiffs. 

Messrs.  Penhallow  A  Co.,  the  owners  of  the  ship,  also  brought 
an  action  against  the  trustees,  which  was  founded  on  the  same 
facts,  and  the  declaration  in  which  was  similar  in  form  to  that  in 
Gibbs^s  Ca$e.  The  defendants  pleaded  not  guilty,  and  that  the 
plaintiffs  Were  not  the  owners  of  the  ship  as  alleged.  This  action 
came  on  for  trial  before  Lord  Chief  Baron  Pollock  at  the  Middle- 
sex sittings  after  Michaelmas  term  in  1859.  The  learned  Judge 
directed  the  jurors  that  if,  in  their  opinion,  the  cause  of  tl^^e  injurj 
to  the  ship  was  a  bank  of  mud  in  the  dock,  and  that  the  defendants 
hj  their  servants  had  the  means  of  knowing  the  state  of  the  dock, 
and  were  negligently  ignorant  of  it,  they  were  liable  in  damages. 
A  bill  of  exceptions  was  tendered  to  this  ruling,  on  the  ground 
that  the  Lord  Chief  Baron  ought  to  have  directed  the  jury,  that  if 
the  cause  of  the  misfortune  was  a  bank  of  mud  at  the  entrance  of 
the  dock,  the  defendants  were  not  liable  unless  they  or  their  ser* 
vants  knew  that  the  entrance  was,  by  reason  of  the  said  bank  of 
mud,  in  an  unfit  state  to  be  navigated,  or  knew  that  it  was  in  a 
dangerous  condition  for  ships  navigating  the  same.  The  jury 
found  a  verdict  for  the  plaintiffs.  The  Exchequer  Chamber  over- 
ruled the  bill  of  exceptions.' 

The  trustees  constituting  the  Mersey  Docks  and  Harbour 
•  Board  brought  error  on  the  judgment  in  each  of  the  cases.    •  691 

The  Judges  were  summoned,  and  Mr.  Baron  Cbannell, 
Mr.  Justice  Blackburn,  Mr.  Justice  Keating,  Mr.  Justice  Shee,and> 
Mr.  Baron  Pigott  attended. 

Sir  F.  Kelly  and  Mr.  Melluh  {Mr,  Quain  and  Mr  Parker  wert- 
with  them),  for  the  plaintiffs  in  error.  — Tlie  trustees  here  constiw^ 
tute  a  body  entirely  of  a  public  character,  and  even  assuming  thenL 
to  have  been  guilty  of  a  misfeasance  (which  is  denied),  the  prin- 
ciple which  is  laid  down  in  The  Feoffees  of  Seriofs  Sbspital  v. 
Boss^  must  be  applied  in  protection  of  the  funds  which  they  ad- 
minister. The  act  here  complained  of  as  wrongful  was  not  done* 
by  them  or  by  their  order,  but  was  tlie  act  of  the  dock  master  or 
his  servants.  Under  such  circumstances  the  action  cannot  be* 
maintainable  against  the  dock  trustees,  nor  is  the  property  which 

>  7  H.  «K  N.  329.  •  12  CUrk  &  F.  607. 
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thej  hold  as  trustees,  and  which  bears  the  character  of  public 
property,  liable  to  make  good  the  damage.  The  trustees  cannot 
be  liable ;  for,  firstly,  their  character  and  duties  are  of  a  public 
nature  ;' secondly,  they  have  no  salaries,  bxit  perform  their  duties 
gratuitously  ;  and,  lastly,  the  funds  in  their  hands  are  specifically 
appropriated  to  the  maintenance  of  the  docks,  and  if  there  should 
be  any  surplus,  to  the  reduction  of  the  dock  dues  ;  and  the  funds 
cannot  be  made  liable  for  any  thing  but  what  is  expressly  done  by 
their  order. 
It  is  said  in  Brooke's  Abridgment,^  ^^  If  a  highway  be  out 
of  repair,  by  which  my  horse  is  mired,  I  shall  not  have 
*  692  *  an  action  against  him  who  ought  to  keep  the  highway  in 
repair,  for  it  is  a  public  matter,  and  shall  be  reformed  by 
presentment."  The  principle  thus  laid  down  is  one  which  has 
been  acted  on  in  the  subsequent  cases :  JRvssell  v.  The  Men  of 
Dev<m^  Lane  v.  Cotton^  Whitfield  v.  LeDeipencer^  Sutton  v. 
Clarke.^  In  the  last  the  subject  was  very  fully  discussed,  and  Chief 
Justice  Gibbs  declared  that  in  such  a  case  a  public  officer  was  not 
liable  but  for  acts  of  wilful  or  personal  impropriety.  *  The  Ghyver- 
nor  J  ^c,  of  the  Cast  Plate  Company  v.  Meredith^  Harru  v.  BaJcer^ 
and  Hall  y.  Smithy  strongly  enforced  that  principle.  [Lord 
Wensletdale.  —  Some  of  those  cases  were  decided  before  it  had 
been  determined  that  where  a  man  carried  on  an  independent 
trade,  the  person  who  employed  him  to  do  the  work  of  that  trade 
was  not  liable  for  injuries  arising  from  his  mode  of  doing  it.]  In 
Humphreys  v.  Mears^  trustees  of  a  public  road  were  held  not 
liable  unless  they  personally  interfered.  And  then  came  the  case 
of  Duncan  v.  Findlater^^  which,  though  a  Scotch  case,  proceeded 
upon  principles  of  English  law,  and  decided  that  the  trustees  of  a 
public  road  and  the  funds  intrusted  to  them  were  not  liable  for  in* 
juries  occasioned  by  the  acts  of  those  employed  under  them  ;  Met- 
calfe  V.  Hetherington  ^^  followed,  where  the  facts  w.ere  almost  iden- 
tical with  those  of  the  present  case,  the  only  difference  (quite  im- 
material for  this  argument)  being  that  there  was  no  averment  in 

^  Aecion  star  le  Case,  pi.  93,  referring  to  5  Edw.  4,  8.    The  case  \b  really  to  be 
fonnd  5  Edw.  4,  £.  T.  p.  2,  pi.  24. 

2  T.  R.  6G7.  M  M.  &  S.  27. 

1  Salk.  17, 1  Ld.  Raym.  646.  *  2  Bing.  156. 

Cowp.  754.  •  1  Man.  &  R.  187. 

6  Taunt  29.  »  6  Clark  &  F.  894. 

4  T.  B.  794.  u  XI  £xch.  257. 
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that  case  that  the  trustees  possessed  funds  to  discharge  the 
supposed  liability.  There  the  trustees  *were  held  not  •COS 
liable.  In  Boulton  v.  Orowther^  it  was  declared  that  trus- 
tees are  not  liable  fpr  a  consequential  injury  resulting  from  an  act 
which  they  are  authorised  to  do.  To  make  them  liable,  personal 
misfeasance,  or  at  all  events  personal  negligence,  must  be  proved 
against  them.  Here  there  was  no  duty  in  the  trustees  to  clear 
away  the  mud-bank ;  their  duty  was  confined  to  making  by-laws 
and  giving  proper  directions.  If  those  by-laws  and  directions  were 
disregarded  by  the  harbour  master,  he  alone  was  responsible  for 
his  own  acts.  In  Holliday  v.  St.  LeonarS^^  Shoreditch^  a  vestry 
which  was  bound  by  Act  of  Parliament  to  execute  the  duty  of  sur- 
veyor of  highways  within  its  parish,  was  held  not  responsible  for 
an  injury  occasioned  to  a  passenger  by  the  negligence  of  the  work- 
men employed  by  the  surveyor  appointed  by  such  vestry,  when  the 
vestry  itself  had  not  given  any  orders  for  the  execution  of  the 
work.  These  trustees  cannot  be  assimilated  to  a  private  company 
trading  for  its  own  profit.  The  decision  in  Pamaby  v.  The  Lancas- 
ter Canal  Company  ^  made  the  company  liable ;  but  that  was  bo- 
cause  it  was  a  private  company  and  not  a  public  body  ;  because  it 
obtained  profits  from  its  tolls,  and  did  not  gratuitously  perform  a 
public  work,  in  the  profits  of  which  the  public  alone*  were  inter- 
ested. The  judgment  in  the  case  of  The  Southampton  Bridge 
Company  v.  The  Southampton  Local  Board  of  Health  *  proceeded 
entirely  on  the  ground  that  the  Board  was,  by  its  own  act,  made 
So  nomine  liable ;  and  a  similar  ruling  governed  the  decision  in 
BmcJc  v.  Williams}  But  in  Coe  v.  Wise^  where  the  defend- 
ants were  the  commissioners  of  the  *  Middle  Level  drain-  •  694 
age,  and  were  trustees  for  a  public  purpose,  acting  without 
reward,  they  were  held  not  to  be  liable  for  the  negligent  conduct 
of  the  persons  employed  by  them,  who  allowed  a  sluice  originally 
well  made  to  become  defective,  by  which  great  damage  was  caused 
to  the  neighbouring  proprietors. 

Then  as  to  tlie  bill  of  exceptions.  The  allegation  that  the  trus- 
tees had  the  means  of  knowledge  is  not  sufficient ;  they  ought  to 
be  shown  to  have  had  a  knowledge  of  the  existence  of  the  mud- 
bank  and  of  its  dangerousness.    It  was  said  that  that  difficulty 

M  B.  &  C.  708.  «  8  Ellis  &  B.  801. 

«  11  C.  B.  N.  8.  192.  •  8  H.  &  N.  808. 

*  11  A.  &  £.  228.  *  5  Best  &  S.  440. 
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was  obviated  by  the  allegation  of  general  negligence ;  but  on  that 
would  arise  the  question,  whether  it  was  the  duty  of  the  trusteee, 
in  their  corporate  character,  to  take  means  to  ascertain  whether 
the  dock  was  encumbered  with  a  mud-bank.  The  direction  is 
wrong,  because  it  proceeds  on  the  supposition  that  the  trusteeo 
having  the  means  of  knowledge  of  the  existence  of  the  mud-bank, 
were  liable  for  negligence  in  not  having  removed  it.  On  this  point 
Bain  V.  The  Whitehaven  Badlway^  Anderean  v.  FiUigerald^  The  Bank 
of  Jirdand  r.  JSvane  Charitiee^  Tnuteeef  and  Bush  v.  Fax  *  were 
cited. 

The  SoKciter  General  (Sir  E.  P.  CoUier)  and  Sir  H.  Caime 
(with  whom  were  Mr,  Cleaeh/j  Sir  0-.  Sbneyma»y  and  Jt&.  Vernon 
Luihi7iffton')y  for  the  respondents,  in  the  two  cases  of  Oibbs  and  of 
Penhallow.  —  There  is  nothing  to  distinguish  these  trustees  from  a 
trading  company  conducting  and  managing  docks  for  profit, 
*  695  as  in  London  ;  but  even  assuming  them  to  be  a  *  public 
body,  that  will  not  exempt  the  funds  in  tlieir  hands  from 
liability  for  damage  caused  by  the  negligence  of  their  servants.  It 
is  not  sought  to  make  tliem  individually  liable.  These  considera- 
tions reconcile  all  the  cases.  The  fact  that  some  or  even  all  these 
trustees  were  members  of  the  corporation  would  not  confer  on  the 
body  any  irresponsibility.  A  corporation  itself  may  be  a  trading 
company,  though  not  for  its  own  advantage,  and  may  be  liable, 
Scott  V.  2%tf  MayoT^  ^c.  of  Manchester f  where  the  defendants  were 
held  liable  for  the  negligence  of  their  workmen  in  laying  down 
gas-pipes  in  the  borough.  It  is  true  that  there  was  in  that  case  an 
allegation  in  the  declaration  respecting  the  possession  of  funds  to 
meet  such  a  liability ;  but  that  was  inserted  merely  to  meet  a  dif- 
ficulty supposed  to  arise  in  Metcalfe  v.  Eetheripfftonfi 

But  assuming  the  trustees  have  not  to  bear  the  character  of  a 
trading  company,  still  they  are  liable.  [The  Lobb  Changelu>b 
(Lord  Wbstbury).  —  But  how  could  the  remedy  against  them  be 
enforced  by  taking  possession  of  their  property,  their  docks,  and 
warehouses  ?]  That,  however,  need  not  to  be  discussed  now.  In 
assuming  what  is  called  a  public  trust,  they  accepted  a  duty  for 
the  non«performance  of  which  they  might  be  subject  to  an  indict- 

^  S  H.  L.  Cas.  1.  *  6  H.  L.  Caa.  707. 

*  4  H.  L.  Gas.  4S4.  *  1  H.  &  N.  59,  affirmed  2  H.  &  N.  204. 

*  5  H.  L.  Cat.  889.  •  11  Exch.  257,  5  H.  &  N.  719. 
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Aent,  and  for  sny  particular  damage  sastained  bj  an  individual  to  an 
action.  In  Buck  t.  WUlianUy^  Lord  Chief  Baron  Pollock  says,  ^^  I 
see  nothing  in  the  character  of  the  commissioners,  as  a  public  bodj, 
or  in  the  foot  that  they  are  discharging  a  public  duty  without  any  re- 
muneration, to  exempt  them  from  liability  to  compensate  a 
per8(m  who  has  suffered  by  their  carelessness  in  *  the  per-  *  696 
formance  of  their  duty.'*  The  Mayor ^  ^e.  of  Lyme  Regie 
V.  Henley,^  [LoBD  Cranwobth.  —  Then  the  corporation  got  prop- 
erty on  condition  of  performing  the  duty.]  In  Sutton  v.  Clarke  • 
it  was  distinctly  added  in  judgment  that  if  commissioners  acted 
wrongfully  they  would  be  liable  ;  but  in  that  case  there  was  no  act 
of  negligence  by  the  trustees  themselves,  nor  was  there  any  in  the 
Caet  Plate  Company  v.  Meredith.^  But  still  it  is  the  duty  of  com- 
missioners to  do  work  within  their  statutory  authority  in  a  careful 
manner,  Je^n^  V.  Bird.^  In  Barrie  v.  Baker  ^  the  decision  pro- 
ceeded on  the  ground  that  the  Act  of  Parliament  did  not  give  the 
action,  but  it  was  said  that  the  commissioners  miglit  be  indicted 
ibr  the  negligence  ;  the  distinction  being  probably  founded  on  the 
authority  of  the  case  already  referred  to  in  Brooke's  Abridgment  J 
In  Bdllv.  Smith^  the  commissioners  were  not  held  responsible 
because  the  surveyor  and  contractor  were  treated  as  persons  inde- 
pendent of  them,  and  on  that  account  responsible  ;  but  even  then 
Lord  Chief  Justice  Best  said,^  ^'  If  commissioners  under  an  Act 
are  themselves  guilty  of  negligence  in  doing  that  which  they  are 
empowered  to  do,  they  render  themselves  liable  to  an  action."  It 
was  not,  therefore,  their  character  as  public  commissioners  that 
freed  them  from  liability.  And  that  principle  was  really  adopted 
in  WhitehoiLse  v.  Fellowee.^^  And  in  Cowley  r.  The  Mayor j  ^c.  of 
Sunderland,^^  where  the  corporation  authorities  had  under- 
taken, under  *  the  powers  of  an  Act  of  Parliament,  to  erect  *  697 
baths  and  washhouses,  it  was  held  that  the  duty  thus  under- 
taken must  be  discharged  with  care  and  diligence,  and  that  they 
were  liable  in  damages  for  injury  caused  to  an  individual  by  what 
they  bad  done.     The  Southampton  Bridge  Company  t.  The  Souths 

8  H.  &  N.  SOS. '  '  Aecion  wur  U  CiM,  pL  9S.    Ante,  691,  a.  (A). 

5  Clark  &  F.  331.  *  2  Bing.  156. 

6  Taunt  29.  *  2  Bing.  159. 
4  T.  R.  794.  ^  10  C.  B.  N.  S.  765. 
6  B.  &  Aid.  837.  »  6  H.  &  N.  566. 
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ampton  Board  of  Health}  Bmh  v.  W\lliam%?  and  Coe  v.  Ft8««  es- 
tablish the  same  rule.  The  cases  of  the  Postmaster^Qeneral  and 
of  other  public  officers  do  not  apply  here,  for  in  them  the  individ- 
uals actually  guilty  of  the  wrong  hold  a  special  and  independent 
office,  and  had  particular  duties  imposed  on  them.  And  in  the 
same  way  the  captain  of  a  ship  may  not  be  liable  for  the  negligence 
of  his  crew,  for  the  men  are  not  his  servants,  but  the  servants  of 
the  owner.  Tliat  distinction  accounts  for  the  decision  in  Rolliday 
V.  St.  Leonard^ 9y  Shoreditch.^  The  case  of  Pamahy  v.  The  Lanr 
caster  Canal  Compamf  ^  proceeded  on  the  true  principle  that  by  the 
principles  of  the  common  law  where  a  duty  was  undertaken  it 
must  be  properly  discharged,  and  that  those  who  undertook  it  and 
di4  not  so  discharge  it  were  answerable  ;  and  the  funds  administered 
by  such  persons  are  liable  to  make  good  any  injury  occasioned  by 
their  neglect  to  discharge  that  duty.  The  case  of  Metcalfe  r. 
Hetherington  ^  is  not  in  point.  The  first  decision  in  that  case  was 
on  a  formal  point  raised  on  demurrer ;  the  other  was  on  the  case 
itself,  and  that  was  really  made  to  depend  on  the  fact  that  Mr. 
Justice  Blackburn  said  that  not  only  the  trustees,  but  the  harbour 

master  himself  was  not  aware  of  the  insecurity  of  the  har- 
*  698    hour ;  and  Lord  Chief  Justice  Cockburn  said,  *  ^^  Assuming 

it  to  be  made  out  that  there  was  some  negligence  on  the 
part  of  the  harbour  master,  can  it  be  said  that  there  was  such 
negligence  on  the  part  of  the  trustees  as  to  make  them  re- 
sponsible. If  called  upon  to  decide  the  question  as  a  matter 
of  fact,  I  should  answer  «it  in  the  negative."  ^  In  like  manner 
Duncan  v.  Findlatir}  and  The  Feoffees  of  HerioVe  Hospital  v.  Boss^ 
do  not  apply  to  the  present  case ;  for  the  first  was  decided  on  the 
words  of  a  particular  Act  of  Parliament,  and  the  second  on  the  ab- 
sence of  any  settled  course  of  authority  in  such  cases  in  the  Scotch 
law.  Some  of  the  observations  of  Lord  Cottenham  in  the  latter  case 
might  however  be  referred  to,  as  showing  that  in  the  present  instance 
the  present  action  is  sustainable,  for  his  Lordship  tlien  said  that  he 
could  find  no  direct  authority  in  the  Scotch  law  for  allowing  damages 
to  be  taken  from  trust  funds.  Here  the  Act  of  Parliament  contem- 
plates impropriety  in  the  exercise  of  the  powers  of  the  Act,  and  ex- 
pressly provides  funds  which  may  be  applied  to  meet  the  damages. 

^  8  Ellis  k  B.  801.       «  11  C.  B.  N.  S.  192.  '  6  Clark  &  F.  894. 

'  8  H.  &  K.  SOS.         Ml  A.  &  £.  2SS.  •  12  Clark  &  F.  507. 

•  ft  Best  &  S.  440.        •  11  Exch.  257,  5  H.  &  N.  719. 
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There  is  no  objection  to  the  direction.  The  declaration  alleged 
that  the  defendants,  well  knowing,  &c.,  neglected  to  do  what  was 
necessary,  and  the  evidence  showed  that  but  for  negligence  the  ex- 
istence of  the  mud-bank  and  its  dangerousness  must  have  been 
known,  and  could  have  been  remedied.  Negligence,  as  Mr.  ISaron 
Bramwell  observed  in  Jtueky.  Williams ^^'^^  Negligence  is  a  relative 
term."  If  the  defendants,  hj  their  servants,  had  the  means  of 
knowledge,  and  were  negligently  ignorant,  they  are  properly  liable. 

Mr.  MeUishj  in  reply.  —  It  may  be  admitted  that  the 
trustees,  though  discharging  *  a  public  duty  without  indi-  *  699 
vidual  profit,  might  be  liable  for  their  own  wilful  default, 
but  there  is  no  pretence  of  that  kind  here.  If  they  appointed 
proper  officers  to  perform  the  required  duties,  and  nobody  doubts 
that  they  did,  they  were  not  liable  on  account  of  any  defect  in  the 
mode  of  discharging  those  duties  adopted  by  those  officers,  JEToUir 
day  V.  St.  LeanarcTsj  ShoredUeh.^  Nor  are  the  funds  in  their  hands 
liable,  Duncan  v.  Findlater  ;  ^  The  Feoffees  of  Seriofs  Hospital  v. 
Boss.^ 

The  second  breach,  which  alleges  that  the  trustees,  well  know- 
ing that  the  entrance  to  the  docks  was  unfit  for  navigation,  did 
not  take  due  and  reasonable  care  to  put  its  entrance  into  a  proper 
state,  cannot  be  sustained.  It  puts  on  the  trustees  a  duty  which 
by  the  Dock  Acts  was  put  on  the  harbour  and  dock  masters,  and 
the  injury  was  the  result  of  their  negligence  alone,  with  which  the 
trustee^  had  nothing  to  do ;  but  there  was  in  reality  no  evidence 
to  show  that  the  trustees  were  guilty  of  negligence,  either  by 
themselves  or  their  servants. 

The  Lord  Ohangellob  moved  that  the  following  questions 
should  be  put  to  the  Judges :  In  the  Mersey  Trustees  v.  Cr^Sy 
^^  Does  the  declaration  in  this  case  state  a  good  cause  of  action  ?  '' 
In  the  Mersey  Trustees  v.  Penhallow^  "  Is  the  judgment  of  the 
Court  of  Exchequer  Chamber  right  ?  " 

Mr.  Baron  Channell,  in  the  name  of  his  brethren,  requested 
time  for  considering  these  questions. 

Ordered. 

»  8  H.  &  N.  818.  •  6  Clark  &  F.  894. 

•  11  C.  B.  N.  S.  192.  •  12  Clark  &  F.  607. 
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1866.    Febniaiyaa. 

Mb.  Jubticb  Blackburn.  —  My  Lords,  I  have  the  honour,  in 
answer  to  your  Lordships'  questions  in  these  cases,  to  deliver  the 
joint  opinion  of  all  the  Judges  who  heard  the  argument. 

*  700       *  The  two  actions  before  your  Lordships,  though  arising 

out  of  the  same  transaction,  do  not  come  before  your  Lord- 
ships' House  in  precisely  the  same  manner.  In  CHbbs  v.  The 
Mersey  Board  (the  action  by  the  owner  of  the  cargo)  the  question 
is  raised  by  a  demurrer  to  the  declaration,  on  which  all  the  ma- 
terial ayerments  must  be  considered  as  admitted  to  be  true.  The 
damages  are  assessed  on  the  second  count,  and  it  is  to  the  aver- 
ments on  that  count  that  your  Lordships'  attention  should  be 
directed.  On  this  record  it  is  admitted  by  the  demurrer  that  the 
defendants,  the  trustees  of  the  docks,  knowing  tliat  the  dock  and 
its  entrance  was,  by  reason  of  accumulations  of  mud,  unfit  to  be 
used  by  ships,  did  not  take  due  and  reasonable  or  any  care  to  put 
it  in  a  fit  state,  but  negligently  suffered  the  dock  to  remain  in 
such  unfit  state  whilst,  as  they  well  knew,  it  was  used  by  vessels, 
and  that  the  damage  arose  in  consequence. 

In  the  action  of  PenhaHaw  v.  The  Mersey  Board  (the  action  by 
the  shipowner),  the  averments  in  the  second  count  are  similar  to 
those  in  the  first  action ;  but  tliey  are  not  admitted  by  a  demurrer. 
The  question  was  raised  at  Nisi  Prius  on  the  plea  of  not  guilty, 
which  the  jury  found  for  the  plaintiffs ;  but  the  charge  of  the 
Lord  Chief  Baron  is  brought  before  your  Lordships  by  a  bill  of  ex- 
ceptions, by  which  it  appears  that  he  told  the  jurors  that  if  in  their 
opinion  the  cause  of  the  misfortune  was  a  bank  of  mud,  and  tlie 
defendants  by  their  servants  had  the  means  of  knowing  the  state 
of  the  dock,  and  were  negligently  ignorant  of  it,  then  in  his  opin- 
ion the  defendants  were  liable ;  obviously  meaning,  that  if  the 
jurors  so  thought  they  ought  to  find  the  issue  for  the  plaintiffs. 

The  exception  taken  to  the  summing  up  was,  that  even  if 

*  701    the  jury  thought  the  cause  of  the  misfortune  *  was  a  bank 

of  mud,  the  defendants  were  not  liable  unless  they  knew 
that  the  dock  and  entrance  were,  by  reason  of  the  said  mud- 
bank  or  otherwise,  unfit  for  navigation.  That  is  the  only  ex- 
ception. 

Mr.  Mellish,  in  the  course  of  his  very  able  reply  at  your  Lord- 
ships' bar,  contended  that  the  statement  in  the  bill  of  exceptions 
disclosed  no  evidence  to  go  to  the  jury  of  negligence  oii  the  part  of 
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the  defendants  or  their  servants.  But  that  is  not  the  exception  on 
the  record ;  and  we  need  hardly  remind  your  Lordships  that  the 
party  tendering  a  bill  of  exceptions  is  confined  to  the  exceptions 
he  makes  at  the  trial.  This  is  not  a  merely  technical  answer ; 
had  the  exception  been  tliat  there  was  no  evidence  of  negligent 
ignorance  fit  to  be  left  to  the  jury,  the  whole  of  the  evidence  bear- 
ing on  that  point  would  have  been  set  out  on  the  record,  and  then 
the  Court  of  Error  could  have  formed  a  judgment  whether  it  was 
sufficient  or  not ;  as  it  is,  the  record  contains  no  more  of  the  evi- 
dence than  is  necessary  to  explain  tlie  exception  really  made  at 
the  trial,  viz.  that  the  Chief  Baron  told  the  jury,  in  effect,  that  it 
was  not  necessary  to  prove  knowledge  on  the  part  of  the  defend- 
ants or  their  servants  of  the  unfit  state  of  the  docks,  and  that 
proof  that  tho  defendants,  by  their  servants,  had  the  means  of 
knowledge,  and  were  negligently  ignorant  of  it,^ would  entitle  the 
plaintiffs  to  the  verdict. 

The  Court  of  Exchequer  Chamber  based  the  judgment  in  each 
of  the  cases  on  that  of  the  Court  of  Exchequer  Chamber  in  the 
Lancaster  Canal  Company  v.  Pamahi/.^  In  that  case  the  de- 
fendants were  a  company  incorporated  by  Act  of  Parliament  for 
the  purpose  of  making  and  maintaining  a  canal  to  be 
open  for  the  use  of  the  public  on  *  payment  of  rates,  which  *  702 
the  defendants  were  empowered  to  receive  for  their  own 
proper  use  and  behoof,  i.  e.  to  be  divided  amongst  the  share* 
holders.  And  the  Court  of  Exchequer  Chamber  in  that  case 
stated  the  law  thus : '  ^'  The  facts  stated  in  the  inducement  show 
that  the  company  made  the  canal  for  their  profit,  and  opened  it  to 
the  public  upon  payment  of  tolls  to  the  company ;  and  the  common 
law  in  such  a  case  imposes  a  duty  upon  the  proprietors,  not  per- 
haps to  repair  the  canal,  or  absolutely  to  free  it  from  obstruc- 
tions, but  to  take  reasonable  care,  so  long  as  they  keep  it  open  for 
tlie  public  use  of  all  who  may  choose  to  navigate  it,  that  they  may 
navigate  it  without  danger  to  their  lives  or  property." 

In  the  present  cases  the  trustees  do  not  receive  the  dock  rates 
for  their  own  use  and  behoof,  i.  e.  to  be  divided  amongst  them- 
selves or  their  shareholders ;  but  they  are  bound  by  the  statutes 
under  which  they  are  incorporated  to  apply  them  to  the  purposes 
of  the  Acts,  which  may  in  substance  be  stated  to  be  to  maintain 
the  docks  and  pay  the  very  large  debt  contracted  in  making  them. 

Ml  A  &  E.  280.  •  11  A  &  E.  242. 

[628] 


*702  CASES  IN  THE  HOUSE  OF  LOBDS. 

The  Court  of  Exchequer  Chamber .  in  both  cases  decided  that 
this  difference  did  not  affect  the  question ;  that  so  long  as  the 
dock  was  kept  open  for  the  public,  the  duty  to  take  reasonable 
care  that  the  dock  and  its  entrance  were  in  such  a  state  that  those 
who  navigate  it  may  do  so  without  danger,  was  equally  cast  on 
the  persons  having  the  receipt  of  the  tolls  and  the  possession  and 
management  of  the  dock,  whether  the  tolls  were  received  for  a 
beneficial  or  a  fiduciary  purpose. 

If  this  proposition  is  correct,  the  direction  of  the  Lord  Chief 
Baron  excepted  to  was  right,  for  a  body  corporate  never  can 
*  708  either  take  care,  or  neglect  to  take  care,  except  *  through 
its  servants ;  and  (assuming  that  it  was  the  duty  of  the 
trustees  to  take  reasonable  care  that  the  dock  was  in  a  fit  state)  it 
seems  clear  that  if  they,  by  their  servants,  had  the  means  of  know- 
ing that  the  dock  was  in  an  unfit  state,  and  were  negligently 
ignorant  of  its  state,  they  did  neglect  this  duty,  and  did  not  take 
reasonable  care  that  it  was  fit.  And  after  hearing  the  very 
able  arguments  at  your  Lordships'  bar,  wo  are  of  opinion  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  was  cor- 
rect. 

It  is  pointed  out  by  Lord  Campbell  in  The  Southampton  and 
Itchin  Bridge  v.  The  Southampton  Local  Board^  that  in  every  case 
the  liability  of  a  body  created  by  statute  must  be  determined  upon 
a  true  interpretation  of  the.  statutes  under  which  it  is  created.  It 
is  desirable,  therefore,  in  the  first  place  to  state,  what  was  the  ef- 
fect of  the  legislation,  so  far  as  it  applied  to  these  docks,  at  the 
time  of  the  accident  on  the  12th  April,  1855. 

The  docks  in  Liverpool  have  been  made  at  different  times,  under 
a  great  many  different  Acts  of  Parliament,  the  earliest  being  the 
8  Anne,  c.  12.  At  the  time  when  the  mischief  happened  which 
gave  rise  to  these  actions,  the  latest  of  the  Acts  was  the  14  &  15 
Vict.  c.  64.  All  these  numerous  statutes  are  public  Acts,  of 
which  the  Courts  must  take  judicial  notice ;  and  as  many  of  the 
statutes  were  at  that  time  still  in  force,  though  their  provisions 
had  been  in  many  respects  varied  by  those  subsequently  passed,  it 
is  extremely  difficult  to  ascertain  with  precision  what  was,  at  the 
time  of  the  accident,  the  exact  state  of  the  legislation  peculiar 
to  those  docks.  But  having  had  the  assistance  afforded  by  the 
able  and  industrious  counsel  who  argued  at  your  Lordships' bar, 

^  SEllis&B.  SOl,  812. 
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we  *  think  we  may  venture  to  say  that  the  efiFect  of  the    *  704 
material  parts  of  the  statutes  is  the  following :  — 

The  members  of  the  Town  Council  of  Liverpool  and  their  suc- 
cessors were  formed  into  a  corporation  by  the  style  of  "  The  Trus- 
tees of  the  Liverpool  Docks."  By  Statutes  51  Geo.  8,  c.  148,  §  2, 
6  Geo.  4,  c.  87,  §  8,  and  14  &  16  Vict.  c.  64,  §§  2,  8,  and  4,  the 
powers  of  this  corporation  were  to  be  exercised  by  a  committee. 
On  this  Mr.  Mellish  founded  an  argument  which  we  shall  notice 
afterwards.  Subject  to  these  provisions  we  may  say  that  the  effect 
of  the  legislation  was,  that  the  dock  trustees  were  empowered  to 
make  and  maintain  docks  and  warehouses,  which  were  to  be  open 
to  the  use  of  the  public,  paying  dock  rates  for  the  use  of  the  docks 
and  warehouse  rates  for  the  use  of  the  warehouses.  The  same  ac- 
commodation and  the  same  services  were  to  be  supplied  to  those 
using  the  docks  and  the  warehouses  respectively,  that  would  have 
been  supplied  by  any  ordinary  dock  and  warehouse  proprietors  to 
their  customers.  Powers  are  given  to  the  trustees  of  the  Liver- 
pool Docks  from  time  to  time  to  close  the  docks  for  the  purpose  of 
cleansing  and  repair.  General  powers  are  given  to  them  to  ap- 
point officers  and  servants ;  but  the  duties  of  those  officers  and 
servants  are  not  in  any  place  defined  in  the  statutes,  except  by 
Statute  61  Geo.  8,  c,  143,  §§  80, 81, 82, 84,  86,  and  86.  By  those 
sections  the  water-bailiff  or  harbour  master,  or  any  one  dock  master, 
has  power  to  remove  wrecks  and  obstructions,  and  to  regulate  the 
time  and  manner  in  which  vessels  shall  enter  and  leave  the  docks  ; 
and  penalties  are  imposed  on  those  who  disobey  the  orders  of  those 
officers. 

On  these  latter  sections,  and  on  the  decision  of  the  Court 
of  Exchequer  in  Metcalfe^  v.  Hetherington^  an  *  argument  *  706 
was  raised  for  the  defendants,  which  we  will  notice  after- 
wards. At  present  we  will  only  observe  that  such  powers  are  al- 
most essential  for  the  due  use  of  any  dock  ;  and  that,  accordingly, 
it  has  been  for  many  years  the  practice  to  insert  similar  clauses  in 
all  harbour  and  dock  Acts,  whether  for  private  companies  or  pub- 
lic bodies.  And  in  ^^  Harbour,  Docks,  and  Pier  Clauses  Act, 
1847  "  (10  &  11  Vict.  c.  27),  the  clauses  commonly  in  use  are  col- 
lected under  the  head  ^^  and  with  respect  to  the  appointment  of 
harbour  masters  and  pier  masters  and  their  duties."  It  will  be 
found  on  examining  them  that  section  66  in  the  General  Act  is 

^  11  Exch.  257,  5  H.  &  N.  719. 
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equivalent  to  section  80  in  the  51  Geo.  8,  c.  148  ;  and  that  the 
Other  powers  given  to  the  oflScers  of  the  Liverpool  Dock  trustees 
are  also  given  to  the  officers  of  all  dock  companies,  whether  created 
for  public  or  for  private  purposes,  and  incorporated  by  any  partio- 
tilar  Act,  or  incorporated  by  ^^  The  Harbours,  Docks,  and  Piers 
Clauses  Act,  1847  "  (10  &  11  Vict.  c.  27). 

By  a  general  appropriation  clause,  51  Qeo.  8,  c.  148,  §  29,  all 
the  revenues  of  the  trustees  of  the  Liverpool  Docks  are  to  be  ap- 
plied in  the  first  instance  to  making  and  maintaining  the  docks, 
paying  the  interest  on  the  large  debt  secured  on  the  dock  rates, 
and  to  paying  "  all  the  charges  and  expenses  already  incurred,  or 
hereafter  to  be  incurred,  in  the  carrying  into  execution,  or  under 
or  in  consequence  of,  any  of  the  former  Acts  or  this  present  Act ; 
and  the  residue  in  paying  off  the  principal  moneys  of  the  debt." 
And  when  it  is  all  paid  off,  the  trustees  are  required  to  lower  and 
reduce  the  rates,  *^  as  far  as  can  be  done,  leaving  sufficient  for 
defraying  all  charges  of  management  and  other  concenis  of  the 
docks,  &G.J  and  improving,  repairing,  and  maintaining 
*  706  *  the  same,  and  for  the  carrying  into  execution  the  pro- 
visions of  this  Act,  and  the  former  Acts." 

By  subsequent  enactments  the  trustees  of  the  Liverpool  Docks 
are  enabled  to  raise  much  more  money  on  bonds,  and  to  make 
much  more  extensive  works ;  but  in  substance  this  clause  still,  at 
the  time  of  the  accident,  remained  the  clause  governing  the  appro- 
priation of  all  moneys  received  by  the  trustees  of  the  Liverpool 
Docks,  including  the  moneys  paid  for  the  use  of  the  docks  and  the 
warehouses. 

There  are  some  peculiar  enactments  in  one  of  the  statutes  (6 
Gteo.  4,  c.  187,  §§  180  - 186)  which  were  relied  upon  as  showing 
the  intention  of  the  Legislature,  on  which  we  shall  remark  after- 
wards ;  but,  with  this  exception,  there  is  nothing  in  the  statutes 
either  extending  or  limiting  the  liability  of  the  dock  trustees  to 
those  paying  for  the  use  of  the  docks,  so  as  to  make  it  different 
from  that  which  the  general  law  would  cast  upon  them  under  such 
circumstances.  And  consequently,  in  our  opinion,  the  great  ques- 
tion in  both  these  actions  is.  What  is  the  duty  which  the  general 
law  does  cast  upon  corporations  being  the  proprietors  of  docks 
maintained  under  such  enactments? 

Now,  it  is  obvious  that  a  shipowner  who  pays  dock  rates  for  the 
use  of  the  dock,  or  the  owner  of  goods  who  pays  warehouse  rates 
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for  the  use  of  a  warehouse  and  the  services  of  the  warehousemen , 
isy  as  far  as  he  is  concerned,  exactly  in  the  same  position,  howerer 
the  rates  may  be  appropriated.  He  pays  the  rates  for  the  dock 
accommodation,  or  for  warehouse  accommodation  and  services,  and 
he  is  entitled  to  expect  that  reasonable  care  should  be  taken  that 
he  shall  not  be  exposed  to  danger  in  using  the  accommodation  for 
which  he  has  paid. 

*It  is  well  observed  by  Mr.  Justice  Mellor  in  Ooe  v.  *707 
Wiscj^  of  corporations  like  the  present,  formed  for  trading 
and  other  profitable  purposes,  that  though  such  corporations  may 
act  without  reward  to  themselves,  yet  in  their  very  nature  they 
are  substitutions,  on  a  large  scale,  for  individual  enterprise.  And 
we  think  that,  in  the  absence  of  any  thing  in  the  statutes  (which 
create  such  corporations)  showing  a  contrary  intention  in  the 
Legislature,  the  true  rule  of  construction  is,  that  the  Legislature 
intended  that  the  liability  of  corporations  thus  substitated  for 
individuals  should,  to  the  extent  of  their  corporate  funds,  be  co- 
extensive with  that  imposed  by  the  general  law  on  the  owners  of 
similar  works.  If,  indeed,  the  Legislature  has  by  express  enact- 
ment or  necessary  intendment  enacted  that  they  shall  not  be  sub* 
ject  to  such  a  liability,  there  is  an  end  of  the  question  ;  and  if  the 
Legislature  had  in  the  Acts  now  under  consideration,  enacted  that 
none  of  the  revenue  of  the  trustees  of  the  Liverpool  Docks  should 
be  applied  to  the  purpose  of  discharging  liabilities  incurred  in 
consequence  of  the  trustees  acting  as  proprietors  of  docks  and 
warehouses,  it  would  go  far  to  show  that  the  Legislature  intended 
that  they  should  not  be  so  liable.  But  the  appropriation  clause  in 
the  Acts  now  under  consideration  has  no  such  effect.  It  was 
indeed  supposed  by  the  Court  of  King's  Bench,  in  Bex  v.  Liver- 
pod^  that  its  effect  was  to  prohibit  the  payment  of  poor  rates ;  but 
your  Lordships'  House  has  decided  in  the  recent  case  of  JoneM  v. 
Mersey  Board^  that  this  was  a  mistake,  and  that  the  trustees  of 
the  Liverpool  Docks  were  out  of  that  fund  to  defray  all  expenses 
incident  by  law  to  the  existence  of  the  docks,  and,  as  such, 
poor  rates.  We  *  think  on  the  same  principle  they  are  at  *  708 
liberty  to  apply  the  fund  to  the  discharge  of  the  liabilities 
which  in  execution  of  the  Act,  by  keeping  open  the  docks  and 

^  5  Best  &  S.  440,  4  N.  R.  (1864)  854.  '  11  H.  L.  Cas.  448. 

•  7  B.  &  C.  61. 
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warehouses,  thej  must  from  time  to  time  incur  to  their  cus- 
tomers. 

It  was  poiuted  out  in  the  course  of  Mr.  Mellish's  argument,  that 
the  effect  of  applying  the  revenue  of  the  trustees  of  the  Liverpool 
Docks  to  the  payment  of  such  a  liability  as  the  present,  would  be 
to  postpone  tlie  time  at  which  the  rates  would  be  reduced,  and 
that  consequently  the  ultimate  loss  would  fall  on  those  who  were 
payers  of  the  rates  at  the  time  when  the  rates,  but  for  this  liability, 
would  have  been  reduced,  and  so  that,  in  the  possible,  but  not 
very  probable,  event  of  the  plaintiffs  being  then  still  persons  using 
the  docks,  the  loss  would  partly  fall  upon  the  plaintiffs  themselves. 
But  we  are  unable  to  see  how  that  affects  the  question  whether  the 
action  would  lie  or  not.  A  shareholder  in  an  incorporated  com- 
pany, such  as  a  railway  company  or  an  ordinary  dock  company, 
who  has  a  cause  of  action  against  the  corporation,  does  in  effect, 
by  obtaining  redress,  diminish  the  future  dividends  of  the  share- 
holders, including  his  own.  In  this  respect,  his  position  is  analo- 
gous to  that  of  the  ratepayer,  yet  it  never  can  be  contended  that 
a  shareholder  in  an  incorporated  dock  company  could  not  maintain 
an  action  for  an  injury  to  his  ship  from  the  neglect  of  the  com- 
pany. 

It  was  pointed  out  by  Sir  Hugh  Cairns,  in  the  course  of  bis 
argument  at  your  Lordships'  bar,  that  the  Legislature  in  the  6 
Geo.  4,  c.  187,  §§  130-186,  showed  a  clear  intention  that  the 
funds  of  the  dock  trust  might,  in  some  cases  at  least,  be  applied 
by  the  committee  to  indemnifying  parties  who  had  suffered  by  the 
negligence  of  the  servants  of  the  trustees  of  the  Liverpool  Docks ; 
and  also  that  damages  recovered  against  the  trustees  of 
*  709  *  the  Liverpool  Docks  might  be  levied  out  of  the  rates,  by 
the  circuitous  and  somewhat  clumsy  process  of  distraining 
on  the  goods  of  the  treasurer,  who  was  to  repay  himself  out  of  the 
rates.  And  these  enactments,  so  far  as  tliey  go,  seem  to  us  to 
show  that  the  Legislature  at  least  did  not  intend  to  take  away  any 
liability  of  the  trustees  which  would  otherwise  have  been  cast  on 
them  by  the  general  law,  though  we  should  not  willingly  infer 
from  them  that  it  was  intended  to  impose  any  liability  beyond  that 
which  would  be  imposed  by  the  general  law. 

Mr.  Mellish  also  founded  an  argument  on  the  wording  of  these 
sections,  taken  in  conjunction  with  the  enactments  in  the  second 
clause  of  51  Geo.  3,  c.  143,  and  the  second,  third,  and  fourth 
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clauses  of  the  18  it  14  Vict.  c.  64,  which  it  is  pn^ia-  we  sbould 
now  notice. 

The  trustees  of  the  Liverpool  Docks  were  required  bf  the  seeood 
section  of  51  Geo.  8,  c.  143,  to  appoint  a  committee  of  tLeir  bod/, 
and  all  their  powers  were  to  be  exercised  hf  that  committee,  ex- 
cept in  so  far  as  the  tmstees  of  the  docks  might  rMerre  %uy  quec- 
tion  for  their  own  determination.  B/  tlie  suLwequent  enactments, 
tliis  committee  was  to  consist  psrdj  of  tlie  members  of  tite  trustees 
of  the  Liverpool  Docks  and  partlj  of  mefflbers  elected  by  tlie  per- 
sons who  had  paid  dock  rates  ;  and  the  whole  of  liie  (wwer«  uf  tIte 
trustees  of  the  Livcrpod  Docks  were  to  be  exerdsedexvlubiveJ/  b/ 
this  committee  so  coostitated. 

When  the  demurrer  in  the  case  of  <rtU«  r.  The  TruiA^n  of  Ou 
lAverpool  Doda  was  ai^ed  in  the  Court  of  Exchequer,  tliul  (^nvt 
gave  judgment  upon  the  ground  that  tlie  action,  if  it  lur  al  all.  lav 
against  the  committee,  and  not  against  the  truttee 
pool  Docks.'    But  in  the  Court  of  Error  the  deft 
*  by  their  counsel,  ver/  handsomely  agreed  that  tin 
tiff  should  not  be  put  to  the  expense  and  trouble  of 
another  writ  against  the  committee  ;  but  tliat,  if  th 
lie  against  either  body,  judgment  might  be  given  i 
fendants  on  tlie  record.     Subsequent  legislation  I. 
with  the  committee,  and  the  question  whetlier  tlu 
such  a  case  to  have  been  directed  against  tlw  ot 
otiier  can  never  in  future  arise. 

Tour  Lordships  will  probably  agree  witli  the  Co 
ner  Chamber,  that  this  arrangement  was  one  whic 
be  disturbed  by  the  Court ;  and  there  has  been  no  : 
part  of  the  couuaiel  for  the  Mersey  Board  (who  now 
the  original  defendants  and  the  committee)  to  dt 
agreement. 

But  Mr.  Mellish  argued  that  the  whole  scheme  of 
showed  that  the  intention  of  tlie  Legiulature  was 
committee  an  uncontrolled  discretionary  power  to  ci 
persons  as  in  their  opinion  ought  to  be  compensated, 
He  did  not  say  that  the  committee  was  to  exercise 
priciously,  but  quasi-judicially,  tliougli  without  ■ 
argued  that  the  change  of  the  constitution  of  tlie 
which  one  half  was  to  be  elected  by  the  ratepayer 
■  t  H.  &  N.  4S9. 
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introduced  by  the  later  Acts),  rendered  this  less  aniikely.  Bat  we 
do  not  think  that  such  is  the  fair  construction  to  be  pat  on  the 
enactments. 

It  is  contrary  to  the  general  rule  of  law,  not  only  in  this  coon- 
try  but  in  every  other,  to  make  a  person  judge  in  his  own  cause  ; 
and  though  tlie  Legislature  can,  and  no  doubt  in  a  proper  case 
would,  depart  from  that  general  rule,  an  intention  to  do  so 
*  711  is  not  to  be  inferred  *  except  from  much  clearer  enactments 
than  any  to  be  found  in  these  statutes. 

We  have  gone  through  these  enactments,  and  we  think  your 
Lordships  will  hardly  be  inclined  to  dispose  of  this  important  case 
on  any  of  the  special  provisions  peculiar  to  these  Acts.  As  we 
have  already  intimated,  in  our  opinion  the  proper  rule  of  construc- 
tion of  such  statutes  is  that,  in  the  absence  of  something  to  show 
a  contrary  intention,  the  Legislature  intends  that  the  body,  the 
creature  of  the  statute,  shall  have  the  same  duties,  and  that  its 
funds  shall  be  rendered  subject  to  the  same  liabilities,  as  the  gen- 
eral law  would  impose  on  a  private  person  doing  the  same  things. 
This  rule  of  construction  was  not  admitted  by  the  trustees.  They 
did  not  rest  their  case  exclusively,  or  even  mainly,  on  any  special 
provisions  peculiar  to  their  own  private  legislation,  but  upon 
broader  grounds,  which,  if  we  do  not  mistake  them,  were  in  efiect 
two. 

Tliey  said  that  by  the  general  law  of  this  country,  bodies  such 
as  the  present  are  trustees  for  public  purposes,  and  that  being  such, 
they  are  not  in  their  corporate  capacity  liable  to  make  compensa- 
tion for  damages  sustained  by  individuals  from  the  neglect  of  their 
servants  and  agents  to  perform  the  duties  imposed  on  the  corpora- 
tion, or,  at  all  events,  that  the  duty  of  such  corporations  was  limited 
to  that  of  exercising  due  care  in  the  choice  of  their  officers,  and 
that  if  they  had  properly  selected  their  officers,  any  evil  which  en- 
sued must  be  the  fault  of  the  officer,  and  that  redress  for  it  must 
be  sought  against  him  alone. 

A  great  many  cases  were  cited  at  your  Lordships'  bar  as  sup- 
porting this  position,  many  of  which  are  really  not  applicable 
*712  to  such  a  case  as  the  present:  Lane  v.  *  Cotton;^  Whit- 
field V.  Le  JDeipencer^  the  case  of  the  Postmaster-General ; 
and  Nieholsan  v.  Mounseyf  the  case  of  the  captain  of  the  man-of- 
war,  are  authorities  that  where  a  person  is  a  public  officer  in  the 

^  1  Ld.  Baym.  646.  '  Cowp.  754.  '  15  East,  SS4. 
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sense  that  he  is  a  servant  of  the  Ctovernment,  and  as  such  has  the 
management  of  some  branch  of  the  Ooyernment  business,  he  is  not 
responsible  for  any  negligence  or  default  of  those  in  the  same  em- 
plojrment  as  himself. 

But  these  cases  were  decided  upon  the  ground  that  the  Qovem- 
ment  was  the  principal,  and  the  defendant  merely  the  servant.  If 
an  action  were  brought  by  the  owner  of  goods  against  the  manager 
of  the  goods  traffic  of  a  railway  company  for  some  injury  sustained 
on  the  line,  it  Would  fail  unless  it  could  be  shown  that  the  partic- 
ular acts  which  occasioned  the  damage  were  done  by  his  orders  or 
directions ;  for  the  action  must  be  brought  either  against  the  prin- 
cipal or  against  the  immediate  actors  in  the  wrong.^  And  all  that 
is  decided  by  this  class  of  cases  is,  that  the  liability  of  a  servant  of 
the  public  is  no  greater  than  that  of  the  servant  of  any  other  prin- 
cipal, though  the  recourse  against  the  principal  (the  public)  can- 
not be  by  an  action.  The  principle  is  the  same  as  that  on  which 
the  surveyor  of  the  highways  is  not  responsible  to  a  person  sus- 
taining injury  from  the  parish  ways  being  out  of  repair,  though  no 
action  can  be  brought  against  his  principals  (the  inhabitants  of  the 
parish).  But  the  defendants  in  the  present  action  are  not  servants 
of  the  public  in  tliat  sense.  For  this  we  need  do  no  more  than 
refer  to  the  recent  decision  of  your  Lordships'  House  in  J(m»  v. 
Mersey  Boards  where  they  were  held  to  be  rateable  as  occu- 
piers of  the  docks  on  *  the  very  ground  that  they  did  not  *  713 
occupy  as  servants  of  the  public  or  Government. 

Another  class  of  cases  also  cited  depends  upon  the  following 
principle :  If  the  Legislature  directs  or  authorises  the  doing  of  a 
particular  thing,  the  doing  of  it  cannot  be  wrongful ;  if  damage 
results  from  the  doing  of  that  thing,  it  is  just  and  proper  that  com- 
pensation should  be  made  for  it,  and  that  is  generally  provided  for 
in  the  statutes  authorising  the  doing  of  such  things.  But  no 
action  lies  for  what  is  damin%m  sine  injurid  ;  the  remedy  is  to  apply 
for  compensation  under  the  provision  of  the  statutes  legalizing 
what  would  otherwise  be  a  wrong.  This,  however,  is  the  case, 
whether  the  thing  is  authorised  for  a  public  purpose  or  for  private 
profit.  No  action  will  lie  against  railway  companies  for  erecting  a 
line  of  railway  authorised  by  their  Acts,  so  long  as  they  pursue  the 
authority  given  them,  any  more  than  it  would  lie  against  the 
trustees  of  a  turnpike  road  for  making  their  road  under  their 

*  Story  OQ  Agency,  §  818. 
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Acts ;  though  the  one  road  is  made  for  the  profit  of  the  share- 
holders in  the  oompany  and  the  other  is  not.  The  principle  is  that 
the  Act  is  not  wrongful,  not  because  it  is  for  a  public  purpose,  but 
because  it  is  authorised  by  the  Legislature  (see  The  King  t. 
Peasey)  This  we  think  is  the  point  decided  in  The  GrovemtMrs  of 
the  British  CaH  Plate  Manitfacturers  r,  Meredith;^  SuUan  r. 
Clarke  ;  '  and  soTcral  other  cases,  as  is  well  explained  by  Mr.  Jus- 
tice Williams  in  Whitehmee  v.  Fdlowee.^ 

But  tliough  the  Legislature  has  authorised  the  execution  of  the 
works,  it  does  not  thereby  exempt  those  authorised  to  make 
*  714  them  from  the  obligation  to  use  *  reasonable  care  that  in 
making  them  no  unnecessary  damage  shall  be  done.  In 
Brine  y.  The  Oreat  Weetem  Railway  Company^  Mr.  Justice  Gromp- 
ton  says,  '^  the  distinction  is  now  clearly  established  between  dam- 
age from  works  authorised  by  statutes,  where  the  party  generally 
is  to  have  compensation,  and  tlie  autliority  is  a  bar  to  an  action, 
and  damage  by  reason  of  the  works  being  negligently  done,  as  to 
which  the  owner's  remedy  by  way  of  action  remains." 

This  distinction  is  as  applicable  to  works  executed  for  one  pur- 
pose as  for  another.  This  principle  seems  to  have  been  that  acted 
upon  in  Leader  v.  Moxon^  and  it  is  to  some  extent  recognised  in 
Sutton  V.  Clarke^*  by  Chief  Justice  Gibbe,  who  puts  the  judgment  on 
the  ground  that  the  defendant,  in  the  execution  of  a  duty  imposed 
on  him  by  the  Legislature,  had  exercised  his  best  skill,  diligence  and 
caution  in  the  execution  of  it.  '^  We  are  of  opinion,"  says  Chief 
Justice  Oibbs,  ^^  that  he  is  not  liable  for  an  injury  which  he  did 
not  only  not  foresee,  but  could  not  foresee.  He  has  done  all  that 
is  incumbent  on  him,  having  used  his  best  skill  and  diligence." 
Tliis  certainly  implies  that,  in  the  opinion  of  those  who  concurred 
in  that  judgment,  the  defendant  would  have  been  liable  if  he  had 
neglected  to  use  his  best  skill  and  diligence. 

In  the  subsequent  case  of  Jcnee  y.  Bird^  Justice  Bayley  laid 
down  a  stricter  rule.  He  said  that  the  defendants,  who  in  that 
case  were  the  persons  who  actually  made  a  sewer  authorised  by 
statute,  were  not  protected  merely  because  acting  honifide  and  to 
the  best  of  their  skill  and  judgment.    ''  That,"  says  he,  '^  is  not 

M  B.  &  Ad.  so.  *  2  Best  k  S.  402,  411. 

>  4  T.  B.  794.  *  S  Wils.  461,  3  W.  BL  9S4. 

*  6  Taunt  S9.  '  6  Taunt  29. 

MO  C.  B.  N.  S.  779.  •  6  B.  is  Aid.  SS7. 
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enough ;  thej  are  bound  to  conduct  themselyes  in  a  skilful 
*  manner,  and  the  question  vas  most  properly  left  to  the  jury  *  715 
to  say  whether  the  defendants  had  done  all  tliat  any  skilful 
person  could  reasonably  be  required  to  do  in  such  a  case."  And 
tliere  is  a  considerable  number  of  cases,  to  which  we  shall  after- 
wards refer,  in  which,  on  this  principle,  actions  have  been  held  to 
lie  against  bodies  executing  works,  under  tlie  authority  of  statutes, 
for  the  improper  mode  in  which  their  powers  have  been  exercised, 
though  the  defendants  did  not  derive  any  profit  from  the  execution 
of  the  works. 

There  are,  however,  authorities  that  bear  the  other  way  upon 
this  part  of  the  case  ;  and  it  is  necessary  to  examine  these  author- 
ities in  order  to  contrast  them  with  the  others.  It  will  be  for  your 
Lordships  then  to  decide  on  which  side  the  preponderance  of  au- 
thority lies.  Those  in  favour  of  the  defendant  arc  JSall  v.  Smitii^ 
Duncan  v.  Findlaier^  HolUday  v.  St,  Ze(mar<f «,  Shareditch^  and 
Metcalfe  v.  Hetherington^ 

It  is  necessary,  in  considering  these  authorities,  to  bear  in  mind 
the  distinction  between  the  responsibility  of  a  person  who  causes 
something  to  be  done  which  is  wrongful,  or  fails  to  perform  somo- 
tliing  which  there  was  a  legal  obligation  on  him  to  perform,  and 
the  liability  for  the  negligence  of  those  who  are  employed  in  the 
work. 

This  distinction  is  well  stated  in  Piekard  v.  Smiihj^  by  Mr.  Jus- 
tice Williams,  who  says,  '^  Unquestionably  no  one  can  be  made 
liable  for  an  act  or  breach  of  duty,  unless  it  be  traceable  to 
himself,  or  his  servant  or  servants,  in  the  course  of  his  or  their 
employment ;  consequently,  if  an  independent  contractor 
is  employed  to  do  *  a  lawful  act,  and  in  tlie  course  of  the  *  716 
work  he  or  his  servants  commit  some  casual  act  of  wrong 
or  negligence,  the  employer  is  not  answerable.  That  rule,  how- 
ever,, is  inapplicable  to  oases  in  which  the  act  which  occasions  the 
injury  is  one  which  tlie  contractor  was  employed  to  do ;  and,  by  a 
parity  of  reasoning,  to  cases  in  which  the  contractor  is  intrusted 
with  the  performance  of  a  duQr  incumbent  upon  bis  employer,  and 
neglects  its  fulfilment,  whereby  an  injury  is  occasioned."  ^^  If  the 
performance  of  the  duty  be  omitted,  the  fact  of  his  having  in- 

1  2  Bing.  156.  Ml  Esck.  257. 

'  6  Clark  &  F.  S94.  *  10  C.  B.  N.  a  4S0. 

*  11  C.  B.  K.  a  1#2. 
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trusted  it  to  a  person  who  also  neglected  it,  famishes  no  excuse 
either  in  good  sense  or  law." 

Liability  for  the  collateral  negligence  depends  entirely  upon  the 
existence  of  the  relation  of  master  and  servant  between  the  em- 
ployer and  the  person  actually  in  default,  according  to  the  wdl- 
known  exposition  of  the  law  in  Qttarman  v.  Bumetty^  where  Mr. 
Baron  Parke  says,  ^^  Upon  the  principle  that  qHifacU  per  aUum 
facit  per  se,  the  master  is  responsible  for  the  acts  of  his  servant ; 
and  that  person  is  undoubtedly  liable  who  stood  in  the  relation  of 
master  to  the  wrongdoer,  he  who  had  selected 'him  as  his  servant 
from  the  knowledge  of  or  belief  in  his  skill  and  care,  and  who 
could  remove  him  for  misconduct,  and  whose  orders  he  was  bound 
to  receive  and  obey ;  and  whether  such  servant  has  been  appointed 
by  the  master  directly,  or  intermediately  through  the  intervention 
of  an  agent  authorised  by  him  to  appoint  servants  for  him,  can 
make  no  difierence.  But  the  liability  by  virtue  of  the  principto  of 
relation  of  master  and  servant  must  cease  where  the  relation  itself 
ceases  to  exist." 

In  such  a  case  as  the  present,  the  liability  does  not  de- 
•  717  pehd  on  that  relation.  Liability  for  doing  an  improper  *  act 
depends  upon  the  order  given  to  do  that  thing ;  and  the 
liability  for  an  omission  to  do  something  depends  entirely  on  the 
extent  to  which  a  duty  is  imposed  to  cause  that  thing  to  be  done ; 
and  in  the  last  two  cases  it  is  quite  immaterial  whether  the  actual 
actors  are  servants  or  not. 

Now,  in  Ball  v.  SmUh^  the  action  was  brought  against  the  com- 
missioners for  paving  Birmingham  (sued  by  their  clerk),  Norton, 
a  surveyor,  and  Kimberley,  a  contractor,  employed  by  them  to 
make  a  sewer,  for  leaving  a  quantity  of  rubbish  unguarded  and 
unlighted,  whereby  the  plaintiff  was  thrown  down  and  injured. 
The  commissioners  were  authorised  by  an  Act  of  Parliament  to 
order  the  making  of  the  sewer.  "No  negligence,"  says  Lord 
Chief  Justice  Best,  "was  imputed  to  the  commissioners  them- 
selves ;  they  had  ordered  the  tunnel  to  be  made,  and  left  the 
making  of  it  to  the  defendants,  Norton  and  Kimberley,  the  former 
of  whom  was  the  surveyor,  and  tlie  latter  the  undertaker  of  the 
work.  The  accident  happened  to  the  plaintiff  from  these  persons 
not  putting  up  rails,  and  not  having  lights  during  the  night. 
The  close  of  his  judgment  is,  that  "  No  action  can  be  maintained 

1  6  M.  &  W.  509.  •  3  Bing.  15S. 
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against  a  man  acting  gratuitously  for  the  public  for  the  conse- 
quence of  any  act  which  he  is  autliorised  to  do^  and  which,  so 
far  as  he  is  concerned,  is  done  with  due  care  and  attention ;  and 
that  such  a  person  is  not  answerable  for  the  negligent  execution  of 
an  order  properly  given." 

This,  no  doubt,  is  true ;  but  it  would  be  equally  true  if  the 
defendants,  instead  of  being  a  body  acting  gratuitously  for  the 
public,  had  been  a  body  like  railway  directors  authorised  to 
make  the  tunnel  for  their  own  *  profit.  No  action  could  *  718 
have  lain  against  them  unless  they  stood  in  the  relation  of 
master  to  the  parties  actually  guilty  of  negligence.  This  was  not 
noticed  by  Chief  Justice  Best,  as  is  pointed  out  in  Scott  v.  Mat/or^ 
^e.  of  Manchester.^  There,  Mr.  Baron  Alderson  says,  "  Sail  v. 
Smith  goes  too  far ;  the  person  who  selects  the  workmen  is  the 
party  liable.  Commissioners  may  get  rid  of  liability  by  making 
contracts,  but  if  they  employ  their  own  servants  to  do  the  work, 
they  will  be  liable  for  the  acts  of  such  servants.''  ^^  But,"  he 
adds,  ^^  Sail  v.  Smith  was  rightly  decided  upon  the  facts." 

But  though  what  Chief  Justice  Best  said,  in  Sail  v.  Smithy  was 
irrelevant,  and  therefore  of  less  weight,  still  his  opinion  is  an  au- 
thority in  favour  of  the  defendants.  It  is,  however,  based  upon  a 
ground  quite  inapplicable  to  the  present,  or  indeed  to  any  modern 
case.  He  points  out  clearly  and  forcibly  that  it  is  harsh  and  impol- 
itic to  cast  on  individuals,  gratuitously,  a  public  duty,  and  make 
them  responsible  out  of  their  private  means  for  the  non-fulfilment 
of  it.  But  for  many  years  it  has  been  the  practice  of  the  Legisla- 
ture to  exempt  the  private  means  of  commissioners  from  liability, 
either,  as  in  the  present  series  of  acts,  by  incorporating  them,  or 
by  enabling  them  to  sue  and  be  sued  in  the  name  of  a  clerk,  and 
restricting  the  execution  to  the  property  which  they  hold  as  com- 
missioners. The  bsusis  of  Chief  Justice  Best's  reasoning  fails,  and 
debiUfundamentumfallit  opus. 

Duncan  v.  Findlater^  was  a  Scotch  appeal  brought  before  the 
House  of  Lords  on  a  bill  of  exceptions.  The  action  was  against 
the  trustees  of  a  turnpike  road,  to  recover  damages  for  an  injury 
sustained  by  the  plaintiff  from  falling  over  a  heap  of  stones 
negligently  left  on  the  *  road.  It  was  stated  on  the  bill  of  *  719 
exceptions  tliat  the  trustees  had  given  directions,  through 
their  surveyor,  that  a  drain  should  be  filled  up,  and  that  the  work- 

M  H.  &  N.  59.  *  G  Clark  <b  F.  8M. 
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men  engaged  in  filling  up  the  drain  left  negligentlf  the  stonea  in 
the  road.  Assuming  that  the  law  of  Scotland  and  that  of  England 
are  the  same,  it  is  clear  that  no  one  could  be  answerable  for  tiiis 
sort  of  negligence,  unless  lie  stood  to  those  who  actaallf  were 
guilty  of  tlie  negligence  in  the  relation  of  master  and  servant. 
The  Judge  who  presided  at  the  trial  took  a  different  view  of  tJie 
law  of  Scotland,  and  directed  the  jury  "  that  road  trustees  on  a 
public  road  are  liable  for  any  injury  which  may  happen  to  passen- 
gers, in  consequence  of  the  negligence  or  improper  conduct  of 
labourers  or  surveyore,  or  other  persons  employed  by  the  trustees, 
or  by  the  officers  of  the  trustees,  wliea  engaged  in  any  operation 
performed  under  the  autliority  of  the  trustees."  And  to  tliis 
direction  there  was  an  exception.  If  the  body  autliorisiug.  the 
operation  had  been  a  railway  company,  or  a  private  individual, 
instead  of  being  trustees  of  a  turnpike  rond,  this  direction  would, 
aoeording  to  English  law,  have  been  wrong ;  and  this  is  pointed 
ont  by  Lord  Brougham,  who  says,  "  Tlie  nile  of  liability  and  its 
reason  I  take  to  be  this :  I  am  liable  for  what  is  done  by  me  and 
under  my  orders  by  the  man  I  employ,  for  I  may  turn  him  off 
from  that  employ  when  I  please.  And  the  reason  I  am  liable  is 
this  :  that  by  employing  liim  I  set  the  whole  thing  in  motion,  and 
what  he  does,  being  done  for  my  benefit,  and  under  my  directioo, 
I  am  responsible  for  the  consequences  of  doing  it*"  ;  language 
which  is  very  similar  to  tliat  already  cited  from  Quarman  v.  JBur- 
nOt. 
But  though  all  that  really  was  decided  in  that  case  was  that  the 
trustees  were  not  liable  for  the  negligence  of  persons  in 
•  720  their  employment,  wlio  were  not  shown  to  be  •  their  ser- 
vants, it  is  not  to  be  disputed  that  Lord  Cottenbam's  lan- 
guage goes  a  great  deal  further,  and  shows  that,  in  his  opinion, 

-"sorporated  for  the  purpose  of  executing  works,  oould 

heir  official  or  corporate  capacity,  bo  liable  to  damages 
remedy  for  any  wrong  or  neglect  being  only  against  the 
corporators  for  their  individual  wrong  or  neglect.  His 
m  this  point  is,  *'  If  the  thing  done  is  within  the  statute, 
that  no  compensation  can  be  afforded  for  any  dam^^ 
liereby,  except  so  far  as  the  statute  itself  has  provided 
his  is  clear  on  the  1^^  presumption  tliat  tiie  act  cre- 
lamage,  being  within  the  statute,  must  be  a  lawful  act. 
lier  hand,  if  the  thing  done  is  not  within  the  statute, 
[636] 
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either  from  tho  party  doing  it  having  exceeded  the  powers  con- 
ferred on  him  by  statute,  or  from  the  manner  in  which  he  has 
thought  fit  to  perform  the  work,  why  should  the  public  fund  be 
liable  to  make  good  his  private  error  or  misconduct  ?  "  Lord 
Cottenham  is  there  speaking  of  a  body  of  trustees  acting  under 
tho  Scotch  Turnpike  Act,  but  his  reasoning  is  general.  And  the 
dilemma,  if  a  good  one,  is  applicable  to  all  cases.  This  is,  no 
doubt,  a  very  high  authority,  being  said  by  the  Lord  Chancellor  in 
the  House  of  Lords,  though  in  a  Scotch  case  ;  but  not  being  the 
point  decided  by  the  House,  it  is  not  conclusively  binding,  and  we 
think  that,  with  great  deference  to  his  high  authority,  we  must 
dissent  from  tho  position  there  laid  down,  both  on  principle  and  on 
tlie  preponderance  of  authority. 

It  is  pointed  out  by  Lord  Campbell,  in  Tfie  Southampton  and 
Hchin  Bridge  Company  v.  The  Southampton  Local  Board  of  - 
Health^  that  in  every  case  the  liability  *  of  a  body  created  *  721 
by  statute  must  be  determined  upon  a  true  interpretation 
of  the  statute  under  which  it  is  created.  And  if  the  true  inter- 
pretation  of  the  statute  is,  that  a  duty  is  cast  upon  the  incorporated 
body,  not  only  to  make  the  works  authorised,  but  also  to  take 
proper  care,  and  use  reasonable  skill,  that  the  works  are  such  as 
the  statute  authorises,  or,  as  in  the  present  case,  to  take  reasonable 
care  that  they  arc  in  a  fit  state  for  the  use  of  the  public  who  use 
them,  there  is,  with  great  deference  to  Lord  Cottenham,  nothing 
illogical  or  inconsistent  in  holding  that  those  injured  by  the  neg- 
lect of  the  statutable  body  to  fulfil  the  duty  thus  cast  by  the  statute 
upon  it,  may  maintain  an  action  against  that  body,  and  be  indem- 
nified out  of  the  funds  vested  in  it  by  the  statute. 

Accordingly  the  Court  of  Queen's  Bench,  in  Ward  v.  Lee^  and 
the  Court  of  Common  Pleas,  in  Clothier  v.  Webzter^  expressed  an 
opinion  that  an  action  lay  against  a  local  board  of  health  in  its 
corporate  capacity,  for  an  injury  sustained  from  making  im- 
proper works.  And  in  The  Southampton  and  Itchin  Bridge  Comr 
pany  v.  The  Southampton  Local  Boards  the  point  was  expressly 
decided.  And  this  decision  was  followed  and  approved  of  by  the 
Court  of  Exchequer,  in  Ruck  v.  WilliamSj^  where  it  was  held  that 
an  action  would  lie  against  the  Improvement  Commissioners  of 
Cheltenham   (sued  by  tlieir  clerk),  for  the  improper  mode  in 

»  8  Ellis  k  B.  SOI,  812.  •  12  C.  B.  N.  S.  798. 

'  7  Ellu  &  B.  426.  «  8  H.  &  N.  808. 
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which  thej  caused  a  sewer  to  be  made;  and  Mr.  Baron  Bram- 
well  forcibly  obserred,  '^  I  can  well  understand  if  a  person 
undertakes  the  office  or  duty  of  a  commissioner,  and  there  are 
no  means  of  indemnifying  him  against  the  consequences  of  a 
slip,  it  is  reasonable  to  hold  that  he  should  not  be  re- 

*  722    sponsible  *  for  it.      I  can  also  understand  that  if   one 

of  several  commissioners  does  something  not  within  the 
scope  of  his  authority,  the  commissioners  as  a  body  are  not  liable. 
But  where  commissioners  who  are  a  quasi-corporate  body,  are  not 
affected  (i.  e.  personally)  by  the  result  of  an  action,  inasmuch  as 
they  are  authorised  by  Act  of  Parliament  to  raise  a  fund  for 
payment  of  the  damages,  on  what  principle  is  it  that  if  an  in- 
dividual member  of  the  public  suffers  from  an  act  bond  fide  but 
erroneously  done,  he  is  not  to  be  compensated  7  It  seems  to  me 
inconsistent  with  actual  justice,  and  not  warranted  by  any  prin- 
ciple of  law." 

In  Whiiehotue  v.  Fellowe%^  the  Court  of  Common  Pleas  decided 
that  an  action  lay  against  the  trustees  of  a  turnpike  road,  sued  in 
their  quasi-corporate  capacity  by  their  clerk,  for  negligence  in  the 
manner  in  which  they  had  caused  drains  to  be  made.  This  de- 
cision, it  is  hardly  necessary  to  point  out,  though  quite  consistent 
with  all  that  was  decided  by  the  House  of  Lords  in  Duncan  t. 
FindlateTj  is  directly  opposed  to  the  opinion  of  Lord  Cottenham. 

And  lastly,  in  Brownlow  y.  Metropolitan  Board^  it  was  decided 
that  an  action  lay  against  the  Metropolitan  Board  for  the  injury 
sustained  by  a  shipowner,  for  the  improper  construction  of  a 
sewer  in  the  bed  of  tho  Thames.  And  this  decision  was  afl^med 
by  the  Court  of  Exchequer  Chamber.' 

It  must  rest  with  your  Lordships  to  say  whether  those  decisions 
to  which  we  haye  referred  are  to  be  overruled.    We  think  they 
are  not  consistent  with  Lord  Cottenham's  opinion. 

*  728       *  Before  leaving  this  part  of  the  subject,  we  ought  to 

call  your  Lordships'  attention  more  particularly  to  the  case 
of  HoUiday  v.  St.  LeoTiard^u^  Shoreditek>  The  point  actually  de- 
cided there  was,  that  there  is  an  exception  from  tlie  general  law 
making  a  master  liable  for  the  negligence  of  his  servant,  where 
the  servant  is  employed  by  a  public  body.  The  Judges  of  the 
Court  of  Common  Pleas  did  not  intend  to  decide  any  thing  incon- 

^  10  C.  B.  N.  &  765.  M6  a  B.  N.  S.  54S. 

•  IS  C.  B.  N.  8.  768.  «  11  a  B.  N.  &  19S. 
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Bistent  with  the  decisions  of  the  Ootirt  of  Exchequer  Chamber 
now  at  your  Lordships'  bar,  or  with  their  own  decision  in  WhitB> 
house  V.  Fettowe$,^  And  the  point  which  they  did  decide  does 
not  arise  in  the  present  case,  so  that  it  is  unnecessary  directly  to 
decide  any  thing  upon  it.  But  we  think  that  we  ought  to  call 
your  Lordships'  attention  to  the  case,  as  much  of  what  was  said  in 
the  course  of  the  judgment  by  Lord  Chief  Justice  Erie  is  based 
upon  the  opinion  of  Lord  Cottenham  in  Duncan  t.  Findlaterj  and 
is  therefore  an  authority  making  against  the  view  we  have  sub- 
mitted to  your  Lordships. 

There  remains  only  one  further  point  to  consider.  The  Acts 
under  which  the  Liyerpool  Docks  have  been  made  contain,  as  has 
been  already  mentioned,  clauses  enabling  the  trustees  of  the  docks 
to  appoint  water-bailiffs  and  harbour  masters,  and  confer  on  those 
officers  powers  of  regulating  the  manner  in  which  vessels  shall 
enter  the  docks,  Ac.  It  was  argued  that  the  effect  of  tliese 
clauses  was  to  confine  the  duty  of  the  trustees  to  that  of  selecting 
proper  officers,  and  that  they  could  not  be  responsible  further. 

The  case  of  Metcdfe  v.  HetheringUm^  was  cited  as 
*  an  authority  for  this  position,  and  we  think  it  is  a  de-^  *  724 
cision  much  in  point.  The  Court  of  Exchequer  there,  in 
construing  the  Maryport  Harbour  Act,  attributed  this  effect  to  en- 
actments not  very  dissimilar  to  those  now  in  question,  and  we 
agree,  if  this  was  so,  the  consequence  would  follow  that  the  plain- 
tifis'  remedy  would  be,  not  against  those  who  appointed  the  officer, 
but  only  against  the  officer  himself.  But  we  cannot  agree  in  so 
construing  the  present  Acts.  As  has  been  already  pointed  out, 
clauses  almost  identical  with  those  now  in  question  are  inserted  in 
every  harbour  and  dock  Act,  whether  the  docks  be,  as  in  the 
present  case,  the  property  of  public  commissioners  or  of  a  trading 
company.  And  we  cannot  think  that  it  was  the  intention  of  the 
Legislature  to  deprive  a  shipowner  who  pays  dues  to  a  wealthy 
trading  company,  such  as  the  St.  Catherine's  Dock  Company,  for 
instance,  of  all  recourse  against  it,  and  to  substitute  the  personal 
liability  of  a  harbour  master,  no  doubt  a  respectable  person  in  his 
way,  but  whose  whole  means,  generally  speaking,  would  not  be 
equal  to  more  than  a  very  small  percentage  of  the  damages,  when 
there  are  any. 

If  these  enactments  are  in  the  present  case  so  construed  as  to 

»  10  C.  B.  N.  S.  765.  •  11  Excb.  257. 
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relieve  the  Mersey  Board  from  liability,  the  corresponding  enact- 
ments in  ^^  The  Harbours,  Piers,  and  Docks  Glauses  Act,  1847," 
must  also  be  so  construed  as  to  relieve  all  trading  dock  companies 
from  liability  ;  and  that  we  think  a  reduetio  ad  abwrdum.  This 
was  not  brought  to  tlie  notice  of  the  Court  of  Exchequer  wlien 
deciding  Metcalfe  v.  HeOieringUm.  With  the  greatest  'respect  for 
those  who  joined  in  that  dedision,  we  think  it  was  erroneous. 

For  these  reasons,  we  answer    both   your  Lordships' 

*  725 '  *  questions  in  each  of  these  cases  in  the  affirmative,  that 

is,  in  favour  of  the  plaintiffs  below,  the  respondents  in  error. 

June  5* 

The  Lord  Chancellor  (Lord  Cranworth.)  —  My  Lords,  these 
are  two  appeals  depending  very  much  on  the  same  principles  as 
those  which  led  to  the  decision  of  your  Lordships'  House  last  year, 
in  the  case  of  The  Mersey  Docke  and  Harbour  Board  v.  Cameron.^ 
The  question  there,  was  whether  the  trustees  of  the  docks  and 
harbour,  who  are  a  body  having  no  beneficial  interest  in  the  tolls 
and  other  produce  of  the  docks,  were  rateable  to  the  relief  of  the 
poor.  The  argument  was,  that  they,  as  a  public  body  not  receiv- 
ing tolls  for  their  own  benefit,  were  not  liable  :  but  your  Lordships, 
after  a  long  argument,  decided  that  they  were. 

The  question  in  the  present  two  cases  is  different.  Both  cases 
arise  out  of  one  transaction.  A  ship  called  the  ^^  Sierra  Nevada," 
in  entering  or  endeavouring  to  enter,  one  of  the  docks,  sustained 
injury  by  reason  of  a  bank  of  mud  left  negligently  at  its  entrance* 
The  ship  and  tlie  cargo  were  damaged.  Two  actions  were  brought 
against  the  appellants,  one  by  Gibbs,  as  owner  of  the  cargo,  the 
other  by  Penhallow,  as  owner  of  the  ship.  I  do  not  think  it  ne- 
cessary to  go  through  the  pleadings.  In  both  cases  the  Exchequer 
Chamber  held  that  the  appellants  were  liable.  In  both  cases  they 
have  appealed.  And  the  ground  of  appeal  is,  that  they  are  not  a 
mere  company  deriving  benefit,  like  a  railway  company,  from  the 
traffic,  but  a  public  body  of  trustees,  constituted  by  the  Legisla- 
ture for  the  purpose  of  maintaining  the  docks,  and  for 

*  726    that  purpose  having  authority  to  collect  tolls,  to  *  be  ap- 

plied in  the  maintenance  and  repair  of  the  docks,  then  in 
paying  off  a  large  debt,  and  ultimately  in  reducing  tlie  tolls  for  the 
benefit  of  the  public. 

'  Ante,  448. 
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In  the  case  of  Otbbs  it  mnst  be  taken  as  admitted  hj  the  appel- 
lants, that  knowing  that  tlie  dock  was,  by  reason  of  an  accu- 
mnlation  of  mud  therein,  in  an  unfit  state  to  be  navigated,  they 
did  not  take  reasonable  care  to  pnt  the  same  "  into  a  fit  state  for 
that  purpose  " ;  whereupon  the  ^^  Sierra  Nevada/'  in  endeavouring 
to  enter  into  the  dock,  struck  against  the  mud,  and  the  cargo 
thereby  became  damaged.  In  the  other  case  (which  did  not  arise 
upon  a  demurrer)  it  must  be  taken  as  an  established  fact  that  the 
appellants  had  by  their  servants  the  means  of  knowing  the  danger- 
ous state  of  tlie  dock,  but  were  n^ligently  ignorant  of  it.  It  is 
plain  that  if  the  appellants  are  liable  in  the  former  case,  they  must 
be  liable  also  in  the  latter.  If  the  knowledge  of  the  existence  of 
the  mud-bank  made  them  responsible  for  ilie  consequences  of  not 
causing  it  to  be  removed,  they  must  be  equally  responsible  if  it 
was  only  through  their  culpable  negligence  that  its  existence  was 
not  known  to  them.  The  principles,  therefore,  which  are  to  regu- 
late the  judgment  of  the  House  in  the  one  case  must  also  decide  it 
in  the  other :  and  the  question  therefore  is.  What  are  the  princi- 
ples which  regulate  the  liabilities  of  such  a  body  as  that  of  the 
Mersey  Docks  and  Harbour  Board  ? 

Where  such  a  body  of  trustees  is  constituted  by  statute,  having 
the  right  to  levy  tolls  for  their  own  profit,  in  consideration  of  mak- 
ing and  maintaining  a  dock  or  a  canal,  there  is  no  doubt  of  tlieir 
liability  to  make  good  to  the  persons  using  the  dock  or  canal,  any 
damage  occasioned  by  their  neglect  in  not  keeping  the  works  in 
proper  repair.  This  was  decided  by  the  Court  of  Queen's 
Bench,  and  the  *  decision  was  aflSrmed  in  the  Court  of  *72T 
Error,  in  the  case  of  Pamaby  v.  The  Lancaster  Canal  Com- 
pany} The  ground  on  which  the  Court  of  Error  rested  the  decis- 
ion in  that  case,  is  stated  by  Chief  Justice  Tindal  to  have  been, 
that  tlie  defendants  there,  who  constituted  a  company,  made  the 
canal  for  their  profit,  and  opened  it  to  the  public  upon  tlie  pay- 
ment of  tolls  ;  and  the  common  law  in  such  a  case  imposes  a  duty 
upon  the  proprietors  to  take  reasonable  care,  so  long  as  they  keep 
it  open  for  the  public  use  of  all  who  may  choose  to  navigate  it, 
that  they  may  do  so  without  danger  to  their  lives  or  property. 

The  only  difference  between  that  case  and  those  now  standing 
for  decision  by  your  Lordships  is,  that  here  the  appellants,  in 
whom  the  docks  are  vested,  do  not  collect  tolls  for  their  own  prof- 
Mi  A.  &  £.  %%z. 
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it,  but  merely  as  trustees  for  the  benefit  of  the  public.  I  do  not, 
however,  think  that  this  makes  any  difference  in  principle  in  re- 
spect to  their  liability*  It  would  be  a  strange  distinction  to  per- 
sons coming  with  their  ships  to  different  ports  of  this  country,  that 
in  some  ports,  if  they  sustain  damage  by  the  negligence  of  those 
who  have  the  management  of  the  docks,  they  will  be  entitled  to  com- 
pensation, and  in  others  they  will  not ;  such  a  distinction  arising 
not  from  any  visible  difference  in  the  docks  themselves,  but  from 
some  municipal  difference  in  the  constitution  of  the  bodies  by 
which  the  docks  are  managed. 

It  is  impossible  to  argue,  after  the  decision  of  this  House  in  the 
case  of  The  Mersey  Docks  a/nd  Harbour  Board  v.  Cameron,  that  the 
appellants  are  not  in  the  occupation  of  the  docks.  They  are  as 
much  the  occupiers  of  them,  as  if  they  received  the  tolls  and  dues 
for  their  own  use  and  benefit.  The  principle  of  that  decis- 
*  728  ion,  coupled  witli  *  that  of  Pamaby  v.  The  Laneaeter  Canal 
Company  J  must  govern  this  case.  The  appellants  are  the 
occupiers  of  the  docks  entitled  to  levy  tolls  from  those  who  use  the 
docks ;  and  so  are  liable  to  the  same  responsibilities  as  would  at- 
tach on  them  if  they  were  the  absolute  owners  occupying  and  us- 
ing them  for  their  own  profit. 

It  cannot  be  denied  that  there  have  been  dicta,  and  perhaps  de- 
cisions, not  capable  of  beiog  reconciled  with  the  result  at  which  I 
have  arrived.  But  all  these  authorities  have  been  so  fully  brought 
under  review,  in  the  very  able  and  elaborate  opinion  of  the  learned 
Judges  delivered  by  Mr.  Justice  Blackburn  in  answer  to  the  ques- 
tions put  to  them  by  your  Lordships,  that  I  do  not  feel  myself 
called  on  to  do  more  than  to  express  my  concurrence  in  that 
opinion. 

I  content  myself,  therefore,  with  moving  your  Lordships  to  give 
judgment,  in  each  of  these  cases,  for  the  defendant  in  error. 

LoBD  Wensletdale.  —  My  Lords,  the  Court  of  Exchequer 
Chamber,  in  both  tliese  cases,  founded  its  judgment  on  that  of  the 
Exchequer  Chamber  in  the  case  of  Pamaby  v.  The  Lancaster 
Canal  Company^  in  which  case  there  was  a  company  incorporated 
by  Act  of  Parliament  for  the  purpose  of  maintaining  a  canal,  to  be 
opened  for  the  use  of  the  public  on  payment  of  rates  which  the 
Canal  Company  might  receive  for  its  own  benefit  (that  is,  the  prof- 
Mi  A.  &  E.  230. 
[642] 


MERSET  DOCKS  V.  GIBBS,  AKD  MEBS8T  DOCKS  V.  PIERCE.      *728 

its  were  to  be  divided  amongst  the  shareholders)  ;  and  the  Court 
held  that  the  common  law  imposed  a  duty  on  the  proprietors,  not 
perhaps  to  repair  the  canal ,  or  absolutely  to  free  it  from 
obstructions,  but  to  take  reasonable  care,  so  *  long  as  they   *  729 
kept  it  open  for  the  use  of  all  that  might  navigate  it,  that 
they  might  navigate  it  without  damage  to  their  lives  or 
property. 

Of  the  propriety  of  this  decision  there  could  be  no  doubt,  where 
the  profits  were  received  for  the  benefit  of  the  company.  In  the 
present  case  the  Dock  Trustees  do  not  receive  the  rates  for  their 
own  use,  but  to  be  applied  to  great  public  purposes  for  the  benefit 
of  all  the  subjects  of  the  realm,  that  is,  to  maintain  the  docks  for 
the  use  of  any  who  choose  to  frequent  them,  and  to  pay  tlie  debt 
incurred  in  their  construction  ;  and  the  Court  decided  that  there 
was  no  difference  between  that  case  and  the  present. 

If  this  question  were  res  integra,  not  settled  by  the  authority  of 
decisions,  I  am  strongly  inclined  to  think  that  this  decision  of  the 
Court  could  not  be  supported.  It  would  appear  to  me  that  tliis 
case  falls  within  the  principle  of  those  cases  which  have  decided 
that  when  a  person  is  acting  as  a  public  officer  on  behalf  of  Gov- 
ernment, and  has  the  management  of  some  branch  of  the  Govern- 
ment business,  he  is  not  responsible  for  the  neglect  or  misconduct 
of  servants,  though  appointed  by  himself  in  the  same  business. 
This  was  the  principle  of  the  decision  in  Lane  v.  CotUm}  and 
Whitfield  V.  Le  Despeneer?  and  other  cases.  The  subordinates  are 
the  servants  of  the  public,  not  of  the  person  or  persons  who  have 
the  superintendence  of  that  department,  even  if  appointed  by 
them. 

Thus  the  Postmaster  General,  who  has  the  management  of  one 
department  of  the  public  service,  the  duly  receiving  and  conveying 
and  delivering  letters  from  and  to  dififerent  places,  which  is 
eminently  beneficial  to  the  *  whole  community,  and  causes  *  780 
profit  to  the  Government,  is  not  responsible  for  any  of  the 
servants  of  the  Post  Office  Department,  though  he  might  appoint 
or  dismiss  them  ;  and  whether  the  Postmaster  General  be  one  in- 
dividual, as  he  is  now,  or  two  persons  fill  the  one  office,  as  in  the 
case  of  Whitfield  v.  Lord  Le  Despencerj  or  if  more,  however  numer- 
ous, or  the  Crown  were  to  make  a  corporate  body  for  the  regula- 
tion and  government  of  the  Post  Office,  neither  individuals  nor  a 

^  1  Ld.  Raym.  646.  '  Cowp.  754. 
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corporate  body  woiild  be  responsible  for  the  neglect  of  their  ser- 
Tants.  lu  this  case,  if  there  had  been  a  Portmaster  General  for 
all  the  ports  of  England,  to  take  care  that  the  receipt  and  dis- 
charge of  goods,  and  the  repairs  of  ships  should  be  easy  and  con- 
venient, and  the  receipt  of  custom  duties  convenient ;  or  siippose 
his  duties  to  be  lioaited  to  a  certain  number  of  ports,  or  siippose  a 
corporation  were  appointed  instead  of  an  individual,  would  it  cause 
that  corporation  to  be  responsible  for  the  defects  of  its  officers,  by 
whom  alone  it  acted  in  the  management  of  the  docks,  and  in  the 
due  discharge  of  its  duties  towards  the  public  on  whose  behalf  it 
was  acting  ? 

If  we  had  now  only  to  review  a  great  number  of  cases  connected 
with  this  subject,  decided  in  different  Courts,  many  contradictory 
and  many  very  unsatisfactory,  I  should  be  disposed  to  abide  by  the 
decision  of  the  case  of  Metcalfe  v.  Setherington}  where  the  trustees 
and  managers  of  the  harbour  were  held  not  to  be  responsible  for 
the  defaults  of  the  persons  actuaUy  employed  in  conducting  the 
business  of  the  harbour. 

If  this  case  depended  only  on  the  decision  of  the  Courts  below, 
I  should  feel  great  difficulty  indeed  in  supporting  the  decis* 
*  731  ion  of  tlie  Court  of  Exchequer  *  Chamber.  But  I  cannot 
help  thinking  that  the  decisions  of  your  Lordships'  House, 
which  are  no  doubt  binding  upon  your  Lordships  and  all  inferior 
tribunals,  have  gone  so  far  that  they  have  concluded  the  question, 
and  ought  to  be  considered  as  deciding  that  the  appellants  are  re- 
sponsible. In  the  case  of  the  Merwy  Dock%  and  Harbour  Board 
TnuteeB  v.  Cameron^  and  JontM  v.  Mersey  Docks  and  Harbour 
Board  Trustees^  in  July,  1864,^  your  Lordships,  upon  a  full  review 
and  consideration,  after  a  difference  of  opinion  between  the  con- 
sulted Judges,  decided  that  the  appellants,  the  Mersey  Dock  and 
Harbour  Board  Trustees,  were  liable  to  be  rated  as  occupiers, 
though  they  occupied  those  docks  for  the  purposes  of  those  who 
frequented  the  port,  and  derived  no  benefit  from  the  occupation ; 
and  that  they  did  not  occupy  for  public  purposes  in  such  a 
sense  as  to  exempt  them  from  liability  to  poor  rates. 

It  seems  to  follow,  therefore,  that  tliey  were  not  considered  as 
being  on  the  same  footing  as  occupiers  of  public  buildings  for  post 
office  or  other  Government  purposes,  but  were  liable  as  mere  pri- 
vate individuals ;  and  if  so,  it  is  difficult  to  say  that  they  were  aot- 

^  11  Exch.  257.  *  Ante,  443. 
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ing  on  bebalf  of  the  paUie  for  the  public  benefit,  and  thenefore 
were  irresponsible  for  the  neglect  and  defaults  of  their  serrants, 
by  whom  alone  they  could  act  Whether  they  were  acting  for  the 
benefit  of  the  public  at  not  seems  to  be  decided  by  that  case. 

As  we  are  bound  by  your  Lordships'  decision,  the  opinion  of  the 
learned  Judges,  deliyered  by  Mr.  Justice  Bladcbum,  must  be  con- 
sidered as  correct,  and  therefore  ought  to  be  aflbrmed. 

Lord  WssiBimT.  —  My  Lords,  I  entirely  concur  in  the 
ccmdusion  deriyed  *fn>m  the  authorities  and  from  the  *782 
principles  of  law  laid  down  in  the  very  able  opinion  de* 
liyered  to  your  Lordships  by  Mr.  Justice  Blackburn.  I  concur 
also  in  the  observations  of  my  noble  and  learned  friend  on  the 
Woolsack  ;  and  think  that  judgment  ought  to  be  giyen  tor  the  de- 
fendants in  error. 

But  I  think  it  desirable  to  say  a  few  words  with  reference  to  the 
difficulty  felt  by  the  learned  Judges,  in  consequence  of  certain  ob- 
servations that  fen  from  Lord  Chancellor  Gottenham,  and  which 
are  reported  in  the  case  of  Duncan  t.  lindlater.^  I  can  well 
divine  what  was  at  that  time  passing  in  the  mind  of  Lord  (Totten- 
ham. He  seems  to  haye  thought  that,  if  persons  omstituting  a 
corporation  are  trustees  of  property  for  the  direct  benefit  of  cer- 
tain individuals,  and  there  is  no  other  than  corporate  property,  and 
if  in  their  capacity  as  trustees  an  act  is  done,  by  order  of  the  cor- 
poration, which  amounts  to  a  tort,  or  trespass,  and  gives  a  right  of 
action  and  a  right  to  damages  to  any  private  individual,  a  Court  of 
equity  would  not  permit  an  execution  to  issue,  on  any  judgment 
that  might  be  recoyered,  against  the  property  of  the  corporati<m, 
seeing  that  it  is  property  held  upon  trust  for  certain  benefidarieSy 
and  that  the  corporators  as  trustees  haye  no  interest  therein.  But, 
my  Lords,  I  apprehend  that  that  was  a  misapprehension  on  the 
part  of  the  noUe  and  learned  Lord,  and  that  it  would  lead  to  veiy 
miscbieTous  consequences.  It  is  by  no  means  true  that  a  Court  of 
equity  is  aUe  to  protect  the  property  of  beneficiaries  against  the 
act  of  trustees.  If  trustees  alienate  property  for  valuable  consid- 
eration to  a  person  who  pays  that  consideration,  without  notice  of 
the  trust,  the  interest  of  the  beneficiaries  suflbrs  from  that 
act ;  and  it  would  be  a  refy  unreasonable  and  a  *  yery  mis-  *  78S 
chierous  thing  if,  in  the  case  of  a  corporation  dealing  with 
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the  public  or  with  individQals,  such  corporation,  should  hj  anj 
conduct  of  theirs  in  respect  to  property  committed  to  their  care, 
give  a  right  of  action  to  individuals,  that  such  individuals  should 
be  deprived  of  the  ordinary  right  of  resorting,  for  a  remedy^ 
against  the  body  doing  or  authorising  those  acts,  and  should  be 
driven  to  seek  a  remedy  against  the  individual  corporators  whose 
decision  or  order,  in  the  name  of  the  corporation,  may  have  led  to 
the  mischief  complained  of.  It  is  much  more  reasonable,  in  such 
a  case,  that  the  trust  or  corporate  property  should  be  amenable  to 
the  individual  injured,  because  there  is  then  no  failure  of  justice, 
seeing  that  the  beneficiary  will  always  have  his  right  of  complaint, 
and  his  title  to  relief  against  the  individual  corporators  who  have 
wrongfully  used  the  name  of  the  corporation. 

My  Lords,  the  learned  Judges  observed,  and  with  very  gre&t 
correctness,  that  it  is  not  everything  that  falls  from  a  noble  and 
learned  Lord  in  advising  the  House  wliich  is  to  be  considered  as 
the  opinion  of  the  House.  Those  observations  of  Lord  Gotten- 
ham,  which  directly  tend  to  this  conclusion,  —  that  the  corpon^on 
in  the  case  supposed  would  not  be  amenable,  nor  would  the  cor- 
porate property  be  liable,  but  that  the  party  injured  would  be 
obliged  to  have  resort  to  the  individual  members  who  directed  the 
act  to  be  done,  —  would,  if  they  were  reeognized  as  the  law, 
undoubtedly  lead  to  very  great  evil  and  injury. 

My  Lords,  I  confine  my  observations  to  the  case  of  a  remedy 
sought  for  a  wrongful  act,  beeause  your  Lordships  are  very  well 
aware  that  the  rule  has  been  well  established  that  if,  in  the  case 
of  a  contract  entered  into  with  a  eorporation  created  by 
*784  Act  of  Parliament,  the  *  contract  is  made  by  the  corpora- 
tion fdtra  9ir€$  of  the  corporation,  the  party  may  not  be 
entitled  to  recover  under  that  contract  That  may  be  a  very  con- 
venient rule,  and  it  is  not  at  all  aff&cted  by  the  consideraticMis  we 
are  now  dealing  with.  But  with  regard  to  the  observations 
attributed  to  the  noUe  and  learned  Chancellor  Lord  Cottenham, 
I  conceive  that  they  ought  not  to  be  taken  or  regarded  as  estab- 
lishing any  rule  that  at  all  interferes  with  the  decision  at  which 
your  Lordships  have  arrived  in  the  case  now  before  you. 

With  regiurd  to  what  has  been  suggested  by  my  noble  and 
learned  friend  (Lord  Wensleydale),  that  it  would  be  a  more  cor- 
rect principle  to  hold  oflfieers  of  public  departments  not  to  be 
answerable  for  inferior  servants ;  that  may  be  quite  correct  where 
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an  officer  fulfilling  a  public  duty  is  directly  appointed  by  the 
Grown,  and  is  acting  as  the  servant  of  the  Crown ;  but  it  has  no 
application  to  the  case  of  trustees  incorporated  for  the  purpose  of 
public  works,  and  standing  in  relation  to  the  public  in  the  way 
these  trustees  do  in  the  present  case.  I  concur  therefore  in  the 
motion  of  my  noble  and  learned  friend. 

Judgment  far  defendanti  in  error. 

* 

Lords'  Journals,  5th  June,  1866. 
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ACnON.    SeeNuiSANCK. 

ADULTERY.    See  Diyobcb. 

AGENT.    See  Damages.    Mobtoaob. 

ANCHORAGE  DUES.    See  Fishbbt. 

ANCIENT  LIGHTS.    See  Lights. 

APPEAL  COMMITTEE.    See  Pbactioe. 

APPENDIX.    See  Practiob. 

APPOINTMENT.    See  Poweb,  1. 

A  testator,  after  making  specific  devises  of  his  property  real  and  personal, 
thns  provided  for  the  disposal  of  his  residuary  estate :  ''  As  to  all  the 
residue,  &c.  not  hereinbefore  specifically  bequeathed,  I  give,  &c.  to  my  ex- 
ecutors, their  heirs,  &c.  upon  the  trusts  following,"  to  pay  debts  and  lega- 
cies, to  permit  his  nephew,  H.  B.  C,  to  receive  the  rents  fin*  lifi),  and 
'*  after  the  death  of  my  said  nephew,  provided  he  shall  leave  any  child  or 
children  him  surviving,  &&,  I  direct  that  my  executors,  &c.  shall  stand 
seised  of  my  said  residuary  estate  upon  trust  for  such  persons  and  for 
such  ends  and  purposes  as  my  said  nephew  shall  by  his  last  will  direct, 
appoint,  or  devise ;  but  if  my  said  nephew  shall  die  without  leaving  any 
child  or  children  him  surviving,  &c.,  and  my  said  nephew  shall  not  pre^ 
vious  to  his  decease  make  any  such  appointment  as  aforesaid,  then  my 
executors  shall  stand  possessed  of  my  said  residuary  estate,  &c.  upon  trust 
for  B.  T.  and  R.,  their  heirs,  ftc."  The  nephew  died  without  ever  hav- 
ing had  a  child,  leaving  a  will  in  which  he  recited  his  uncle's  will,  and, 
declaring  himself  thereby  entitled  to  appoint,  he  appointed  the  residue  to 
£.  and  J. :  — 
*  Heldj  affirming  the  decision  of  the  Master  of  the  Rolls,  that  the  nephew  *  736 
never  having  had  a  child,  the  condition  on  which  the  power  to  ap> 
point  was  founded  had  not  occurred,  and  the  power  to  appoint  never  came 
into  existence ;  that  the  nephew's  appointment  was  therefore  invalid ;  and 
the  residuary  estate  went,  under  the  uncle's  will,  to  B.  T.  and  R.  —  Earie 
V.  Barker^  280. 

ARREARS.    See  Rbgbiyeb.    Tbust. 

ASSIGNEE  Of  A  JUDGMENT.    See  Judgment. 

ASSIGNMENT  OF  OUTSTANDING  TERM.    See  Mobtgagb. 

BENEFICIAL  ENJOYMENT.    See  Poob  Rate.    Successigk  Duty. 

BENGAL  CIVIL  SERVICE  FUND.    See  Fund. 
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CHANCERY.    See  Practiob. 

CLASS  — WHEN  DENOTED  BY  WORDS  IN  A  WH-L.    See  Will,  1. 

COMPANIES.    See  Damages.    Poor  Ratb.    Windiko  Up. 

The  8th  part  of  the  '*  Companies  Act,  1862  "  (25  &  26  Vict  o.  89)  inelndes 
and  applies  to  all  companies  which  had  been  registered  other  than  (as 
well  as)  companies  registered  under  that  Act  itself.  "  Registered  com- 
panies "  there  means  ni|psteBBd  under ihat  Act  itself;  '* unregistered  com- 
panies "  all  those  which  had  been  registered  under  other  Acts  antecedent!/ 
to  its  passing.  Therefore,  an  insurance  company  which  was  formed  in 
1862,  and  registered  under  the  Act  of  1844  (7  &  8  Yict.  c.  110),  and 
which  ceased  to  carry  on  business  in  1855,  was  held  to  be  capable  of  be- 
ing made  the  subject  of  a  winding-up  order  under  the  25  &  26  Vict  c.  89. 
—  Bower  t.  Hope  Inturance  Company^  889. 

COMPENSATION.    See  Election.    Fibbbrt. 

CONDITION.    See  Apfointmbnt.    Poveb. 

What  is  or  is  not  a  condition  precedant,  jdepands,  not  on  merely  technical 
words,  but  on  the  plain  intention  of  the  paiti^  to  be  deduced  from  the 
whole  instrument 
A.  entered  into  a  contract  with  B.,  by  which  A«  >wiis  *' forthwith  "  to  bring  a 
▼essel  akmgsido  a  particular  wharf,  and  within  seven  days  of  his  doing  so, 
B.  way  to  pay  a  sum  of  lOOOf. ;  a  further  sum  of  2000/.  in  twenty-one  days 
afterwards ;  and  another  sum  of  20001.  ,on  the  ship  arriTing  at  the  Nore. 
Ceiiain  penalties  were  to  be  payable  by  A.  for  non-perfi>rmanc6  of  speci- 

*  787  fied  acts.    There  were  several  other  stipulations,  *and  afler  aU'came  a 

covenant  by  which  '*  for  the  tme  petformance  of  the  covenants  by  A. 
hereinbefore  contained,  and  §or  securisg  any  pttialfies  which  he  might 
incur  under  these  presents,  A.  and  two  responsible  sureties  were  '  within 
ten  days  from  the  execution  of  these  preawti,'  to  execute  a  bond  to  B. 
in  Uie  penal  sum  of  5000^."  There  was  a  covenant  in  exactly  sijoiiilar  terms 
on  the  part  of  B.  The  giving  of  the  bonds  was  j)ot  to  pr^udice  their  mu- 
tual rights  and  liabilities  under  the  agreement :  — 

Heidf  that  ,the  covenant  to  give  the  bonds  was  a  condition  precedent,  so 
that  on  B.'s  refusal  to  allow  A.  to  ship  the  ci^Ue,  A.,  who  had  pot  given 
his  bood^  could  not  maintain  an  action  for  damages  in  respect  of  sudi  re- 
fnsaL  ^  Roberii  v.  BreU^  3^7, 

The  covenants  to  give  the  bonds  were  not  mntual  and  dependent;  the  fulfil- 
ment of  his  own  engagement  by  each  was  a  necessary  preliminary  to  his 
right  to  recover  on  the  contract  — « Id, 

**  Fovthwith,"  in  this  contract^  meant  a  reawniiable  time.  -— /d. 

If  the  ship  had  been  brought  alongside  on  the  day  after  the  execution  of 
the  contract,  and  if  the  10001.  had  thereon  been  paid,  A.  would  not  have 
been  thereby  exempted  from  the  obligation  to  giv«  his  bond  within  the  ten 
days.  —  ItL 
CONNIVANCE.    See  Divobcb. 
CORPORATE  BODY.    See  Damagbs.    Fqob  Ba9S. 
CROWN  PROPERTY.    See  Fmb  Ratb. 

The  Crown  not  being  named  in  the  48  Elis.  c.  2,  is  jiol  bound  by  its  enact- 
ments.   Property  therefore  in  the  occupation  of  the  Crown,  or  in  that  of 
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penons  using  it  excluaiveljr  in  and  for  tlij»  Mwioeixf  tbe  Crown,  is  not  rate- 
able to  the  relief  of  the  poor.  —  Mersey  Doda  ▼.  Cameron*  Gibbs  ▼.  Mer- 
sey Docks,  448. 

COSTS.    See  Judgment.    Pbactigb.    Wzkdiko  Up. 

COVENANTS.    See  CoiiDrnoN.    MorTyAJU  CoYWANTa. 

DAMAGES. 

Peisons  who  have  a  doty  to  perform,  and  who  mKy  be  made  reqfwnsible  for 
injaries  if  they  know,  but  do  not  remedf ,  caiuaes  of  miscbief  which  may 
occasion  them,  are  equally  responsible  if  they  negligently  remain  ignorant 
of  those  causes  of  mischief,  and  so  leaTB  them  unremedied. — Mersey 
Docks  Trustees  t.  GibbSf  686. 
A  private  person,  or  a  oompany,  haiing  a  right  to  lery  tolls  in  *  respect   *  788 
of  the  performance  of  a  particular  work,  wHl  be  liable  in  damages  for 
injuries  occasioned  by  performing  it  improperiy.  Partniby  t.  The  Lancaster 
Canal  Company  (11  A.  &  £.  228)  approved  cif.  —  J<L 
A  corporate  body  authorised  to  perform  such  a  work,  and  receiving  tolls  in 
respect  of  it,  though  obtaining  no  profit  itself  from  such  tolls,  but  collect- 
ing them  for  the  muntenance  of  the  work  and  the  future  possible  benefit 
of  the  public,  is  equaMy  liable  for  injuries  arismg  from  the  improper  per- 
formance of  sueh  work,  and  the  funds  thus  obtained  must  discharge  that 
liability.  —  Id. 
Per  LoBD  WvsTBintT.  —  Trustees  may  render  the  property  of  their  bene- 
ficiaries liable  to  third  penons  for  an  act  done  by  them  in  the  exercise  of 
their  trust.  -» Id. 
Per  Lord  Westburt.  —  Some  of  the  observations  of  Lord  Cottenham  in 
Duncan  r.  Findlater  (6  Clark  k  F.  894),  commented  on  and  contro- 
verted. —  Id. 
Metcalfe  v.  Hetherwgian  (11  Kxeh.  257 ;  5  H.  &  N.  718)  discussed. 

DELAY.    See  ELEoTianr.    Tbitangt  Act. 

DEMESNE  LANDS.    See  Umkor. 

DEMISE  OF  MANOR  LANDS.    See  Makob. 

DEVISE.    6ee  APFomrafBiT.    Trust.    Wiix. 

DIRECTION  TO  JURY.    See  Nuuancx. 

A.  bought  an  estate  in  a  neighbourhood  where  many  manufacturing  works 
were  carried  on.  Among  others  there  were  the  works  of  a  Cof^^er  Smelt- 
ing Company.  It  was  not  proved  whether  these  works  were  in  actual 
operation  when  the  estate  was  boogbt.  The  vapours  fjoom  these  works, 
when  they  were  in  operation,  were  proved  to  bo  injurious  to  the  trees  on 
A.'s  estate.  At  the  trial  the  judge  told  the  jury  that  (unless  by  a  pre- 
scriptive right)  every  man  must  so  use  his  own  property  as  not  to  injure 
that  of  his  neighbour;  but  thit  the  law  did  not  xegavd  trifling  inconven- 
iences ;  everything  must  be  looked  at  from  a  seasonable  point  of  view,  and 
therefore  in  the  case  of  an  alleged  ii^nry  to  property,  as  Aom  noxious 
vapouTS  from  a  manufactory,  the  injury  to  be  actionable  must  be  such  as 
viribly  to  diminish  the  value  of  the  property,  that  locality,  and  all 
other  circumstances  must  be  taken  into  consideration,  *  and  that  in  *  739 
counties  where  great  works  had  bee&«and  were  canied  on,  parties 
must  not  stand  on  extreme  rights. 
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Heldf  that  the  direction  was  right  —  St.  Helenas  SlMUm^  Cmpany  ▼.  T^h 
ping,  642. 
DISCLAIMER.    See  Patent. 
DIVORCE. 

The  word  ^  conniTing,"  in  the  29th  eectton  of  the  20  ft  21  Vict  c.  85,  means 
not  merely  refiiang  to  see  an  act  of  adnlteiy,  hot  also  wilfiilly  abstain- 
ing from  taking  any  step  to  prevent  adulterous  intercourse,  which,  from 
what  passes  before  the  husband's  ejes,  he  must  reasonably  expect  will  oc- 
cur. —  Oippi  ▼.  Gipp$,  1. 

So  if  he  takes  money  from  the  adulterer  not  to  complain  of  the  wrong, 
but  to  abandon  his  legal'  remedy  for  it,  and  then  leaves  the  wife  in  a 
situation  likely  to  occasion  a  renewal  of  the  adulterous  intercoune  with 
the  same  person,  he  is  "  accessory  "  to  it  —  Id. 

Therefore,  where  A.  presented  a  petition  for  a  divorce  in  respect  of  the 
infe's  adultery  with  B.,  and  received  from  B.  a  sum  of  money  not  to  in- 
clude in  the  petition  a  prayer  for  damages,  and  afterwards,  on  receiving 
a  promise  from  B.  to  execute  a  bond  to  pay  a  further  sum,  offered  no 
evidence  in  support  of  his  petition,  and  allowed  a  verdict  to  be  given  for 
the  respondent  and  co-respondent,  and  the  petition  to  be  dismissed,  but 
made  no  provision  for  his  wife,  nor  took  any  precaution  to  protect  her 
against  future  intercourse  with  B.,  it  was  Heldt  that  his  conduct  was  such 
as  to  bring  him  within  the  words  of  the  statute,  so  that  his  fresh  petition  in 
respect  of  renewed  acts  of  adultery,  occurring  after  the  compromise,  was 
properly  dismissed.    (Diss.  Lord  Wensleydale.)  —  7(2. 

Queere.  Whether  the  word  "  adultery  "  in  the  Slst  section  of  the  20  &  21 
Vict  c.  85,  is  confined  to  the  adultery  alleged  in  the  petition  for  the  disso- 
lution of  marriage.  Per  Lord  Wsstburt,  Lord  Chancellor.  —  It  is 
not,  —  so  that  if  A.  has  connived  at  the  adultery  of  his  wife  with  B.,  he 
cannot  obtain  a  divorce  on  account  of  her  adultery  with  C.  — Id, 

A  husband  cannot  obtain  a  divorce  in  respect  of  an  act  of  adultery  com- 
mitted with  a  particular  person  at  one  time,  if  at  a  previous  time  he  has 
connived  at  her  adultery  with  the  same  person.  —  Id. 
*740  *Per  Lord  Wensletdalr  and  Lord  Chklmspord.  —  To  constitote 
connivance  there  must  be  a  corrupt  intention.  The  first  arrangement  in 
this  case  did  not,  in  itself,  amount  to  connivance,  and  did  not  bar  the 
remedy  in  respect  of  a  fresh  act  of  adultery.  —  Id. 

Per  Lord  Chblmsford.  —  Renewed  adultery  with  the  same  person  is 
not  a  fresh  act  of  adultery,  but  merely  further  evidence  of  the  adultery. 
— /rf. 

Per  Lord  Wenblbtdalb.  —  A  covenant  to  pay  damages  to  a  petitioner 
for  a  divorce  on  the  ground  of  adultery,  is  altogether  void  as  contrary  to 
the  policy  of  the  20  &  21  Vict  c.  85,  §  88.  — /(f. 

Per  Lord  Wbnsletdalb.  —  Where,  by  consent,  a  jury  has  been  dis- 
pensed with  on  the  trial  of  a  petition  for  a  divorce,  if  a  new  trial 
should  be  ordered,  the  consent  previously  given  would  no  longer  be 
binding,  and  the  petitioner  might  demand  to  have  his  case  tried  before  a 
jury. — Id.  • 

Jtmmings  v.  TmmingSf  8  Hagg.  Eccl.  76,  81,  observed  upon.  — Id, 
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DOCK&    See  Dajcaobs.    Poob  Ratk. 

EAST  INDIA  COMPANY.    See  Fund. 

ELECTION. 

The  doctrine  of  electioD  is  not  properly  a  role  of  poatiTe  law,  but  a  rule  of 
practice  in  eqnitjr-    The  knowledge  of  it  is  not  therefore  to  be  imputed  as 
a  matter  of  legal  obligation.  —  Spread  y.  Morgan^  588. 
Where  a  ease  of  eSeetion  arises,  the  person  who  ought  to  make  it  must  be 
shown  to  haTO  known  of  his  duty  to  do  so^  and  must  be  proved  to  have 
done  such  acts  as  amounted  to  an  election.  *-  Jd, 
Bemaining  in  posMssion  of  two  estates,  held  under  titles  not  consistent  with 
each  other,  affords  no  deciave  proof  of  that  kind.    The  rule  is,  *'  that  if  a 
party  being  bound  to  elect  between  two  properties,  not  being  called  upon 
so  to  elect,  continues  in  the  receipt  of  the  rents  and  profits  of  both,  such 
receipt  affording  no  proof  of  preference,  cannot  be  an  election  to  take  the 
one,  and  reject  the  other  "  (Padbury  t.  Clarh^  2  M.  &  G.  298,  confirmed). 
—  /A 
SembUf  per  hoij>  Chblmsfosd.  —  A  parfy  having  an  .equity  to  compel  an 

election,  does  not  forfeit  that  equity  by  delay  in  enforcing  it  — Id. 
*Per  LOBD  Chblmsfobd.  —  An  election  gives  a  right  to  compen-  *  741 
sation.    Assuming  such  compensation  to  be  in  the  nature  of  a  sim- 
ple contract  debt^  the  Statute  of  Limitations  can  only  begin  to  run  against 
it  when  the  election  has  been  made.  — Id, 

ESCHEAT.    See  Manor. 

ESTATE  TAIL,  CREATED  BY  IMPLICATION.    See  Will,  1. 

EVIDENCE.    See  Fishbbt. 

Evidence  of  mere  immem<mal  usage  will  not  support  a  claim  of  anchorage 
dues,  claimed  in  respect  of  the  use  of  the  soiL  —  Gann  v.  The  Free  FUhere 
of  WhiiiUabU,  192. 

EXECUTION  OP  POWER.    See  Powbb,  1. 

EXCISE. 

The  €  &  7  Wm.  4,  c  88  (Ir.),  §  8,  did  not  repeal  the  previous  statute,  6 
Geo.  4,  c.  81,  §  2,  and  the  schedule  thereto,  but  all  were  to  be  read  to- 
gether. Therefore  when  the  8d  section  of  the  6  &  7  Wm.  4,  c  88,  was 
itself  repealed,  the  provisions  of  the  6  Gieo.  4,  c.  81,  still  continued,  and  a 
person  in  Ireland,  licensed  to  trade  in  grocery,  and  obtaining  a  spirit 
license,  was  liable  to  the  larger  duty  charged  by  the  earlier  statute  on 
a  person  of  that  description,  as  fixed  by  the  schedule  to  the  2d  section  of 
that  statute.  —  Dickeon  v.  The  Queen,  175. 

FINES.    See  Tenantbt  Act. 

FISHERY. 

The  bed  of  all  tidal  navigable  rivers  and  of  all  arms  of  the  sea  is  in  the 
Crown,  but  is  so  fot  the  benefit  of  the  subjects.  The  right  of  navigation 
beloogs,  by  law,  to  all  the  subjects  of  the  realm,  and  the  right  to  anchor  is 
a  necessary  part  of  the  right  to  navigate.  This  right  never  could  have 
been  interfered  with  by  grant  from  the  Crown.  —  Gann  v.  The  Free  Fish- 
ers of  WhUsUMe,  192. 
The  grant  therefore  of  an  oyster-bed  in  an  arm  of  the  sea  below  low-water 
mark,  most  have  been  taken  by  the  grantee,  subje<^  to  the  public  right  of 
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nsTigatioo ;  «nd  lie  cannot  now,  in  reapaet  of  bis  omerririp  of  tbe  Mai, 
make  anj'  demand,  even  if  eiprt^y  granted  to  bim,  which  Id  maj  nj 
interferea  with  the  enjoyment  of  thia  pnblic  right  —  Id. 
A  claim  of  an  anchorage  due  caaaot  exiat  nuaiij  \m  reapect  of  Ae  nse  <tf 
•  Tii   theaoil;  it  moat  be  Ibunded  on  proc^  that  the  toil  *of  the  claimant  waa 
originally  within  the  predncti  of  a  port  or  harbonr,  tx  that  aome  aernee 
or  aid  to  naTigation  waa  rendered  by  the  owner  of  the  aoil  who  claimed 
the  anchorage  doe.  —  Id. 
Evidence  of  mere  immemorial  naage  will  not  anpport  aaob  a  dafm. —  Id. 
A  liability  to  make  compensation  for  actnal  {njnry  done  to  die  OTatera  bj  to- 
choring  ia  not  to  be  confbanded  with  a  l)«bftity  to  toll  for  caatiog  anchor 
intheamlitaelf  — 7if. 
Thf  Mayor  of  CokheHer  t.  Brookt,  T  Q.  B.  809,  observed  upon.  —  Id. 
FRAUD.    See  Powbr,  1. 
FUND.    See  Damaoes. 

A  propoaal  waa  made  to  establish,  by  the  aubacription  of  indindo^  (if  ap- 
proTed  of  and  uded  by  the  Eaat  India  Company),  a  frmd  fbr  the  pnTpooe 
of  creating,  at  the  end  of  a  certain  number  of  j«ar^  service,  a  retiiiag 
pension  to  be  held  by  members  of  the  Eaat  India  Compuiy's  dvil  aerrice 
in  BengaL  The  directora  did  approre  t^  the  jnryponS,  and  mdeitook  to 
pa/  in  eTery  year  a  sum  equal  to  that  nbseribed  by  the  anbecrilnng 
members.  They  auggeated  rulea  which  were  adopted,  and  in  the  conne 
of  the  correspondence  between  the  directora  and  the  sabscriben,  it  waa 
settled,  by  order  of  tbe  directors  and  consent  rf  the  rabacriben,  that  a 
anbscriber  should  pay  a  certain  percentage  on  his  aalaij  daring  the  whole 
time  of  bis  aerrice,  and  that  if,  when  he  wiahed  to  retire,  be  bad  not  paid 
half  (the  other  half  being  contribnted  hj  the  company)  of  th«  amount  of 
the  principal  of  the  retiring  penuon  (which  waa  fixed  at  10,000  rupees, 
or  lOMU.)  he  mnat  fully  tnAo  up  his  half;  bat  nothing  was  expreaaly  de- 
clared sa  tn  what  diould  be  done  with  the  exccM,  if  lua  pa^nenta  bad 
exceeded  the  amount  of  the  half:  ~-r 
HM,  affirming  the  jndgmenta  of  the  Courts  bdow,  Aat  tiie  anhecriber  was 
not  eotided  to  have  anch  esceaa  raflinded. — BMeror.  Utt  Sirt^on  ef 
tht  Eatt  India  Conpony,  4M. 
GAUE. 

Title  to  property  created  merely  by  the  act  of  reducing  a  thmg  into  poaaet- 

eion,  necessarily  impliea  a  reduction  into  posaeMion  effected  by  an  act 

which  ia  not  in  any  way  of  a  wrongTal  natnre.    8ecb  an  act,  tberefitre, 

«  TiA   Bffhcted  by  one  who  is  at  the  moment  *  a  treapaieer,  cannot  create  a  tble 

pn^rty.— .Btoifssv.  Biggi,  6!!. 

1  chased  and  killed  on  the  land  of  A^  ia  his  pn^ier^.  —  Id. 
rfbre  wheT«  a  stranger,  widioat  A.'a  petmiaaion,  killed  coniea  on  the 
d  of  A.,  and  immediately  took  them  np  and  earned  them  away,  and 
1  them  to  a  third  penon,  it  waa  beld  that  the  serrants  of  A.  were  jnsti- 
I  in  taking  poaaeaaion  of  dietn  MbMog  the  property  of  A.  —  Id. 
i.Lomdaie,  11  Ezch.  6M;  1  H.  &N.  9S>,  ^proved.  Abo  SuHoa  r. 
«d^,  I  Ld.  Rsym.  SG» ;  Comyna,  34  ;  tt  Hod.  U4, 14It.  Bat  per  Lobs 
zuiarORD,  aa  to  the  declaration  in  the  Utter  oaae  that  *■  If  A.  staria  a 
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hare  on  the  ground  of  B^  and  hnntfi  it  {nt^  the  gro^d  of  C.  luad  kiUf  it 
there,  the  property  is  in  A.  the  huoter  " :  Quare.  —  Id. 

GRANT  OF  A  FISHERY.    9ee  Fxsbih^t. 

GROCERY.    See  Excise. 

HUNTING.    See  Game. 

DIMEMORIAL  USAGE.    See  Fjsbsbt. 

IMPLICATION.    See  Will,  2, 

INCUMBRANCER. 

The  assignment,  to  a  trustee  for  the  purchaser  of  an  estate,  of  outstanding 
terns  affecting  it,  and  .of  judgments  on  which  elegits  had  been  issued, 
does  not  constitute  the  purchaser  an  incumbrancer  within  the  meanbg  of 
the  4 2d  section  of  the  9  &  4  Wm.  4,  c.  27,  so  as  to  prevent  the  operation 
of  the  stSitute  pn  the  claim  of  the  mort^^gee :  — 
HMj  therefore,  reversing  the  judgment  of  the  Court  below,  that  the  jauft' 
gagee  was  only  endtled  to  demand  six  years'  arrears  of  interest  up  to  the 
filing  of  his  petition  in  which  the  holder  of  the  estates  sold  was,  for  the 
first  time,  made  a  party  to  the  suit  —  Chinnery  t.  Evans^  115. 

INFRINGEMENT.    See  Patent  T&ade  Marks. 

INJURIES.    See  Damages. 

IRELAND.    See  Excise.    Tenantat  Act. 

JUDGMENT.    See  Gompanxes. 

H.,  an  insurance  company,  registered  under  the  '*  Joint  Stock  Company's  Act, 
1845,"  granted  a  policy  on  a  life.  H.  transferred  its  business  and  its  liabil- 
ities to  another  company,  M.  The  life  fell ;  an  action  was  brought  against 
the  H.  Company.  Several  pleas  were  pleaded :  a  director  and  agent  of  the 
M.  Company  entered  into  a  negotiation  with  the  plaintiff  and  got  the 
policy  transferred  to  himself;  t^e  pleas  were  then  withdrawn,  *  and  *  744 
Judffment  entered  against  the  H.  Company.  The  director  then  as- 
signed the  policy  and  judgment  to  B.  as  trustee  for  another  person.  Ezecn- 
tion  was  issued,  and  a  return  of  nulla  bona  made.  B.  then  presented  a  peti- 
tion for  a  winding-up  order,  against  the  H.  Company.  The  Master  of  the 
Rolls  granted  the  order.  The  Lords  Justices  offered  to  B.  the  opportunity 
of  going  into  evidence  in  support  of  his  claim,  which  was  alleged  by  the  H. 
Company  to  be  collusive ;  but  he  refused  to  do  so,  in^ting  that  that  com- 
pany could  not  impeach  it  except  by  filing  a  bill  to  /itay  the  judgment. 
On  this  refusal  the  Lords  Justices  dischaiged  the  order  of  the  Master  of 
the  Rolls :~ 
Held,  that  the  order  of  the  Master  of  the  RoUs  could  not  be  sustained,  the 
H.  Company  being  entitled  to  file  a  bill  to  impeach  the  judgment  But  • 
the  petitioner  was  not  bound,  as  a  prelimininary  to  his  right  to  the  order, 
to  go  into  further  evidence  in  support  of  his  claim,  Jfor,  there  being  a  judg- 
ment in  his  favour,  the  burden  of  impeaching  it  lay  on  the  company.  'The 
order  of  the  Lords  Justices  was  therefore  reversed,  and  the  petition  was 
ordered  to  stand  over  until  a  fixed  day,  on  the  respondents  undertaking 
to  file  a  bill  to  impeach  the  judgment.  —  Bowet  v.  The  Hope  Jnsuranee 
Company,  389. 
The  costs  of  the  appeals  to  the  Lords  Justices  and  to  the  House  were  ordered 
to  be  costs  in  the  cause.  —  Id. 
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LICENSE.    See  Excibx.    LiaHTs. 
LIGHXa 

The  right  to  aQcient  Ughti  now  depends  on  ttatnte  (2  &  8  Wm.  4,  e.  71), 
and  80  does  not  require,  and  ought  not  to  be  rested  on,  anjr  prescriptian  or 
fiction  of  a  license.  —  TapUng  t.  Jone»y  290. 

Therefore,  as  the  statate  declares  it  to  be  absolute  and  indefeasible,  it  can- 
not be  lost  by  a  temporary  intermission  not  amomiting  to  abandonment, 
nor  can  it  be  forfeited  bj  any  attempt  to  extend  the  right  —  Id, 

''The  right  to  obstruct  a  new  light"  is  an  unmeaning  expression.  Hie 
right  is  that  of  a  man  to  use  his  own  land,  thoagh  his  so  using  it  may 
obstruct  the  light  received  through  the  window  of  an  adjoining  house.  — Id, 

Inyasion  of  priv^y  by  opening  a  window  which  overlooks  another  man's 
grounds,  is  not  recognised  by  law  as  a  wrongful  act.  —  Id. 
*  745   *  The  opening  of  a  new  window,  being  in  itself  an  innocent  act,  cannot 
therefore  destroy  existing  rights  in  one  party,  or  give  new,  or  reviye  old 
rights  in  another.  —  Id, 

Consequently,  where  there  was  an  ancient  light,  and  then  others  were  added, 
and  an  obstruction  was  raised  against  the  added  lights,  which  from  their 
position  could  not  be  obstructed  without  obstructbg  the  ancient  light,  such 
obstruction  was  illegaL  —  Id, 

Renshaw  v.  Bean,  18  Q.  B.  112,  and  Hutchinson  v.  Qopesiake,  8  C.  B.  N.  S. 
102,  9  C.  B.  N.  S.  868,  overruled,  —irf. 
LIMITATIONS,  STATUTE  OF.     See  Election.     Incumbrancer.    Rb- 

CBIVEE. 

MANOR. 

The  demesne  lands  of  a  manor  previously  granted  in  fee  do  not  become  re- 
united to  the  manor,  if  purchased  by  the  lord,  as  they  would  do  if  they 
had  reverted  to  him  by  escheat  —  Delacherois  v.  DelaoheroiSf  62. 

If  the  demesne  lands  of  a  manor  are  treated,  in  a  conveyance  of  them  in 
fee,  as  a  distinct  property,  as,  for  instance,  being  conveyed  by  the  lord  in 
fee  without  being  accompanied  by  a  declaration  of  the  feofibr^s  title  as 
lord,  or  being  described  as  lands  held  of  the  manor,  but  only  as  lands 
situate,  lying,  and  being  within  the  manor,  they  are  severed  from  the 
manor,  and  cease  to  form  part  of  it,  although  the  rents  and  dues  may  re- 
main. —  Id. 

On  repurchase,  by  the  lord,,  of  the  fee  pimple,  he  will  hold  them  of  the 
chief  lord. — Id. 

They  will  not,  oo  such  repurchase,  again  form  part  of  the  manor,  so  as  to 
pass  under  that  description  made  in  a  will  dated  anterior  to  the  purchase. 
—  7d. 

In  the  reign  of  Charles  L,  a  grant  was  made  by  patent  to  Viscount  Mont- 
gomery of  a  manor  to  be  held  in  fee  and  common  socage,  with  power 
to  create  as  many  separate  manors,  and  to  Appoint  as  many  tenemental 
lands  to  each  manor  as  the  grantee  should  think  fit,  and  also  with  license 
to  grant  in  fee  simple  or  for  lesser  estates  any  of  the  lands  belonging  to 
such  manors,  to  be  held  thereof  respectively  by  suit  of  Court,  and  such 
other  services  or  rents  as  he,  his  heirs,  &c.  should  think  fit,  non  obstanU 
the  Statute  Quia  Emplores.     This  patent  was  validated  and  confirmed  by 
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.  Acts  of  the  Irisb  Farliameni  The  heir  of  the  grantee,  in  the  year 
1 721,  *  granted  by  indenture  of  lease  and  release  to  A.,  in  fee  farm,  *  746 
ciertain  of  the  tenemental  lands  of  the  manor.  The  j  were  described 
as  "  situate,  lying,  and  being  in  the  manor,"  and  were  to  be  held  at  a  rent 
of  6/.  suit  and  service  to  the  manor,  payment  of  small  sums  for  leet  money, 
and  an  obligation  to  grind  com  at  the  manor  mills ;  performance  of  each 
of  which  things  was  secured  by  covenant;  and  the  grantor  also  reserved  a 
power  of  distress :  — 

Heldf  that  the  lands  thus  granted  out  were  severed  from  the  manor.  —  Id, 

In  March,  18S6,  the  owner  of  the  manor  executed  a  will  devising  ^  the 
manor"  to  the  younger  of  hb  two  nephews.  In  1842  he. purchased  the 
tenemental  lands  which  had  been  granted  out  in  1721.  He  died  in  Octo- 
ber, 1850,  without  having  altered  or  republished  his  will :  — 

Hddf  that  these  lands  were  not  by  the  purchase  reannexed  to  the  manor 
so  as  to  pass  by  the  will,  but  devolved  upon  the  testator^s  heir  at  law. 
^Jd. 
MANUFACTURES.    See  Nuisance. 
MISDIRECTION.    See  Nuisance. 
MORTGAGE. 

Payment  of  interest  on  an  Irish  mortgage  made  by  a  receiver  appointed 
under  the  11  &  12  Geo.  8,  c.  10  (Ir.),  over  the  estates  mortgaged,  is,  with- 
in the  terms  of  the  40th  section  of  8  &  4  Wm.  4,  c.  27,  payment  by  **  an 
agent"  of  the  party  liable.  —  Chinnery  y.  EvanSy  115. 

The  words  in  the  40th  section  *'  by  the  person  by  whom  the  same  shall  be 
payable,  or  his  agent,"  apply  equally  to  the  making  of  a  payment  and  the 
signing  of  an  acknowledgment  -^  Id, 

M.  was '  possessed  of  estates  in  three  counties,  Cork,  Kerry,  and  Limerick. 
In  1776  he  [mortgaged  them  to  F.  The  interest  on  the  mortgage  was 
not  regularly  paid,  and,  on  a  petition  presented  by  F.,  under  the  11  &  12 
Geo.  8,  c.  10  (Ir.),  a  receiver  was  appointed.  In  form,  his  appointment 
embraced  the  three  estates ;  in  fact,  he  never  entered  into  possession  of 
any  but  the  Limerick  estate,  from  which  alone  he  took  the  money  neces- 
sary to  keep  down  the  interest  on  the  mortgage.  M  afterwards  (without 
any  knowledge  of  the  matter  on  the  part  of  F.)  sold  the  Cork  and  Kerry 
estates  to  C-,  and  certain  outstanding  terms  and  judgments  were  assigned 
and  conveyed  to  a  trustee  for  C.  to  protect  the  title.  After  the  lapse 
of  nearly  twenty  years,  since  the  last  payment  made  by  the 
*  receiver,  F.  claimed  to  have  a  sale  of  all  the  estates  included  in  *  747 
the  original  mortgage,  in  order  to  cover  arrears  of  interest :  — 

Held,  affirming  the  Judgment  bf  the  Court  below,  that  the  payment  by 
the  receiver  out  of  the  rents  of  the  Limerick  estate,  was  a  payment 
which  in  law  must  be  considered  as  made  by  the  mortgagor  in  respect  of 
the  mortgage  debt,  and  therefore  prevented  the  Statute  of  Limitations 
operating  as  a  bar  to  the  demand  as  to  any  of  the  estates  comprised  in 
the  mortgsge.  —  Id. 

The  assignment  to  a  trustee  for  the  purchaser  of  an  estate,  of  outstanding 
terms  affecting  it,  and  of  judgments  on  which  elegits  had  been  issued,  does 
not  constitute  the  purchaser  an  encumbrancer  within  the  meaning  of  the 
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42d  aection  of  the  8  Sc  4  Wm.  4,  c.  27,  eo  as  to  preTent  tlie  operatioii  of 
the  statute  on  the  claim  of  the  mortgagee :  — 

Hddj  therefore,  reyersing  the  judgment  of  the  Court  helow,  that  the  mori> 
gagee  was  only  entitled  to  demand  six  years*  arrears  of  interest  up  to  tfaa 
filing  of  his  petition,  in  which  the  holder  of  the  estate  was,  for  the  fint 
time,  made  a  party  to  the  suit  —  Id, 
ItUTUAL  COVENANTS. 

A.  entered  into  a  contract  with  B.,  by  which  A.  was  "•  forthwith  "  to  bring  a 
Tessel  alongside  a  particular  wharf,  and  within  seren  days  of  his  doing  ao» 
B.  was  to  pay  a  sum  of  1000/. ;  a  further  sum  of  2000Z.  in  twenty-one  daya 
afterwards ;  and  another  sum  of  2000/.  on  the  ship  arriving  at  the  Nore. 
Certain  penalties  were  to  be  payable  by  A.  for  non-performance  of  specified 
acts.  There  were  several  other  stipulations,  and  afler  ihem  came  a  cove- 
nant by  which  **  for  the  true  performance  of  the  covenants  by  A.  hereiiH 
before  contained,  and  for  securing  any  penalties  which  he  might  incor 
under  these  presents,  A.  and  two  responsible  sureties  were  '  within  leu 
days  from  the  execution  of  these  presents,*  to  execute  a  bond  to  B.  in  the 
penal  sum  of  5000/."  There  was  a  covenant  in  exactly  similar  terms  on 
the  part  of  B.  The  giving  of  the  bond  was  not  to  prejudice  their  mntnat 
rights  and  liabilities  under  the  agreement :  — 

Heldf  that  the  covenants  to  give  the  bonds  were  not  mutual  and  dependent ; 
the  fulfilment  of  his  own  engagement  by  eacH  was  a  necessary  preliminary 
to  his  right  to  recover  on  the  contract  —  Roberts  v.  Brett,  887. 
NAVIGATION.    See  Fxshkby. 
•748   •NUISANCE. 

There  is  a  distinction  between  an  action  for  a  nuisance  in  respect  of  an  act 
producing  a  material  injury  to  property,  and  one  brought  in  respect  of  an 
act  producing  personal  discomfort  As  to  the  latter  a  person  must,  in  the 
interest  of  the  public  generally,  submit  to  the  discomfort  of  the  circum- 
stances of  the  place,  and  of  the  trades  carried  on  around  him ;  as  to  the 
former  the  same  rule  would  not  apply. — St,  Helen's  Smelting  Companjf  T. 
Tipping,  642. 

Where  no  right  by  prescription  exists  to  carry  on  a  particular  trade,  the  fact 
that  the  locality  where  it  is  carried  on  is  one  generally  employed  finr  the 
purpose  of  that  and  similar  trades,  will  not  exempt  the  person  carrying  it 
on  from  liability  to  an  action  for  damages  in  respect  of  injury  created  by 
it  to  property  in  the  neighbourhood.  —  Id, 
'  A  place  where  the  works  of  one  person  are  carried  on  which  occasion  an  ac- 
tionable injury  to  the  property  of  another,  is  not  within  the  meaning  of 
the  law,  **  a  convenient "  place.  —  Id, 

Jl  bought  an  estate  in  a  neighbourhood  where  many  manufacturing  woiki 
were  carried  on.  Among  others  there  were  the  works  of  a  copper  smelt- 
ing company.  It  was  not  proved  whether  these  works  were  in  actual 
operation  when  the  estate  was  bought  The  vapours  from  these  worka 
when  they  were  in  operation  were  proved  to  be  injurious  to  the  trees  on 
A.'s  estate.  At  the  trial  the  judge  told  the  jury  that  (unless  by  a  pre- 
scriptive right)  every  man  must  so  use  lus  own  property  as  not  to  injure 
that  of  his  neighbour ;  but  that  the  law  did  not  regard  trifling  inooDTeii:* 
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iences ;  eyerytliiDg  mnft  be  looked  at  from  a  reasonable  point  of  yiew,  and 
therefore  in  the  case  of  an  alleged  injaiy  to  property,  as  from  noxions 
▼apoura  from  a  manufactory,  the  injury  to  be  actionable  must  be  such  as 
Tifiibly  to  diminish  the  value  of  the  property ;  that  locality,  and  all  other 
circumstances  must  be  taken  into  consideration,  and  that  in  counties 
where  great  works  have  been  and  were  carried  on,  parties  must  not  stand 
on  extreme  rights :  — 

ffdd^  that  the  direction  was  right  —  Id^ 
OCCUPATION.    See  Poob  Rate. 
OYSTER  BEDS.    See  Fiahkbt. 
♦  PATENT.  ♦  749 

The  object  of  the  5  &  6  Wm.  4,  c.  83,  was  only  to  permit  a  disclaimer 
to  amend  the  specification  of  a  patent,  by  removing  from  it  something 
superfluous,  but  not  to  allow  the  introduction  of  that  which  would  con- 
vert a  description,  in  itself  unintelligible  or  impracticable,  into  a  practi- 
cable description  of  a  useful  invention.  —  Ralston  v.  Smithy  228. 

Itie  words  '*  not  being  such  a  disclaimer  as  shall  extend  the  exclusive  right," 
do  not  mean  in  the  ordinaiy  sense  of  the  word  *'  extend,**  merely  adding 
to  or  enlaiging  the  original  specification,  but  are  also  intended  to  describe, 
so  confining  and  restricting  its  expressions  as  substantially  to  amount  to 
a  statement  of  something  new.  —  Id. 

It  is  not  every  useful  discovery  that  can  be  made  the  subject  of  a  patent,  but 
the  words  "new  manufacture,"  in  the  Statute  21  J.  1,  c.  8,  will  compre- 
hend not  only  a  production,  but  the  means  of  producing  it  —  Id, 

R.  took  out  a  patent  for  ^  improvements  in  embossing  and  finishing  woven 
fabrics,  and  in  the  machinery  and  apparatus  employed  therein.**  In  his 
specification  he  sidd,  "  I  employ  a  roller  of  metal,  wood,  or  other  suitable 
materia],  and  groove,  flute,  engrave,  mill,  or  otherwise  indent  upon  it  any 
desired  design  ** ;  he  caused  this  roller  to  revolve  with  a  bowl  at  unequal 
velocities,  moving  the  fabric  transversely  when  fed  into  the  machine,  and 
by  these  means  he  proposed  to  calender  or  finish,  and  to  emboss  the  fabric 
by  one  process  instead  of  two,  as  then  practised.  He  afterwards  entered 
a  "  disclaimer,'*  in  which  he  disclaimed  the  words  in  the  title,  "  and  in  the 
machinery  or  apparatus  employed  therein,'*  disclaimed  the  word  **  wood  ** 
from  the  description  of  the  roller,  and  restricted  the  grooves  or  flutes 
on  the  roller  to  those  of  a  circular  kind.  Any  other  grooves  would 
not  only  not  produce  the  desired  effect  on  the  fabric,  but  would  destroy 
it:  — 

Eddy  that  the  original  specification  read  with  the  disclaimer  did  not  describe 
any  thing  which  could  properly  be  the  sutyect  of  a  patent  such  as  he  had 
taken  out— icf. 

Hddf  also,  that  the  disclaimer  here  extended  the  exclusive  right,  and  so  had 
done  what  the  statute  did  not  intend  to  allow,  and  consequently  was  bad, 
and  the  patent  could  not  be  supported.  —  Id. 

One  object  of  the  invention  was  to  enable  the  operations  of  calender- 
ing and  embossing  to  be  done  at  one  and  the  same  *  time.    Quctre.   *  760 
Whether  looking  at  the  facts  of  the  case,  the  patent  (supposing  the 
specification  and  discl^mer  had  been  correct)  might  not  have  been  main- 
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tained  if  it  had  been  taken  ont  for  a  new  mode  of  wing  tbe  machinerj^ 
and  apparatus  employed  in  embo»ing  and  finishing  woren  fabrics.  —  Id. 

Where  there  are  two  things  similar  in  form,  used  for  a  similar  olject,  and 
capable  of  the  same  application,  one  of  them  having  been  long  known 
to  mechanics,  the  introduction  of  the  other  into  use  will  not  constitute  a 
good  ground  for  a  patent  —  Hartoood  y.  Great  Northern  RaStway  Con^ 
pany^  654. 

A  slight  difference  in  the  mode  of  application  is  not  sufficient  for  such  a 
purpose ;  nor  will  it  be  sufficient  to  take  a  well-known  mechanical  con- 
trivance and  apply  it  to  a  subject  to  which  it  has  not  been  hitherto  ap- 
plied. —  Id. 

The  use  of  "  fishes  "  as  supports  was  known,  and  the  use  of  "  fishes  "  made 
with  a  groove  or  recess  in  their  outer  surface,  was  also  known.  A  person 
took  out  a  patent,  which  he  thus  described :  **  My  invention  consists  in 
forming  a  recess  or  groove  in  one  or  both  sides  of  each  fish,  so  as  to  reduce 
the  quantity  of  metal  at  that  past,  and  to  be  adapted  to  receive  the  square 
heads  of  the  bolts,  which  are  thus  prevented  from  turning  round  when  the 
nuts  are  screwed  on."  His  claim  was  **  for  constructing  fishes  ibr  connect- 
ing the  rails  of  railways,  with  a  groove  adapted  for  receiving  the  ends  of 
the  bolts  or  rivets  employed  ibr  securing  such  fishes ;  and  the  application 
of  such  fishes  for  connecting  the  ends  of  railways  in  manner  hereinbefore 
described.  The  constructing  of  fish-joints  for  connecting  the  rails  of  rail- 
ways with  grooved  fishes  fitted  to  the  sides  of  the  rails,  and  secured  to 
them  by  bolts  or  nuta,  or  rivets,  and  having  projecting  wings  firmly  se- 
cured to  and  resting  upon  the  sleepers  or  bearers,  so  as  to  support  the  rails 
by  their  sides  and  upper  flanges."  It  was  proved  that  before  the  date  of 
his  patent,  fish-joints  had  been  used  to  connect  and  strengthen  the  rails  of 
railways.  In  some  cases  the  fishes  were  flat  pieces  of  iron,  with  round 
holes  for  bolts,  the  heads  of  the  bolts  being  held  in  their  places  by  separate 
means.  In  others  the  extreme  ends  of  the  holes  were  made  square  and 
the  bolt  heads  square,  to  put  into  them,  and,  in  some,  square,  recesses 
were  made  in  the  flat  pieces  of  iron  for  the  same  purpose ;  but  till  the 
time  of  the  patent,  fishes  for  connecting  the  rails  of  railways  had  never 

*  751   been  made  with  a  groove  in  their  lateral  ^surfhces  so  as  to  receive 

the  square  heads  of  the  bolts,  and  render  the  fish  lighter  for  equal  strength, 
or  stronger  for  an  equal  weight  of  metal :  — 
Held,  that  the  patentee  had  merely  transferred  a  known  thing  from  one  use 
to  another,  and  an  analogous  use,  and  that  what  he  claimed  as  his  inven- 
tion was  not  a  good  ground  to  sustain  a  patent  —  Id, 
PAYMENT  IN  EXCESS.    See  Fund. 
PAYMENT.    See  Mobtgagx.    Receiver. 
POOR  RATE. 

The  Crown  not  being  named  in  the  43  Eliz.  c.  2,  is  not  bound  by  its  enact- 
ments. Property  therefore  in  the  occupation  of  the  Crown,  or  in  that  of 
persons  using  it  exclusively  in  knd  for  the  service  of  the  Crown,  is  not 
rateable  to  the  relief  of  the  poor.  —  Mersey  Docke  v.  Cameron,  443 ;  Jonee 
v.  Mersey  Docks,  443. 
The  statute  is,  in  its  provisions,  general  and  inclusive,  and  no  other  princi- 

[660] 


IHDEZ.  •  T51 

pie  afipljing  to  create  an  exemption  from  thoM  proTisions,  all  property 
capable  of  beneficial  occupation,  and  whicb  if  let  to  a  tenant  would  be 
eapaUe  of  producing  rent,  is  liable  to  be  rated,  though  in  the  hands  of 
trustees  who  occupy  it  under  Acts  of  Parliament  for  the  maintenance  of 
works  declared  to  be  beneficial  to  the  public,  though  such  trustees  de- 
liye  no  benefit  firom  the  occupation,  and  though  the  revenues  arising 
firom  such  occupation  are  ezclnaiTely  applied  to  the  maintenance  of  the 
works.  —  Id* 

Trustees  who  were  constituted  bj  Acts  of  Pariiament,  **  The  Mersey  Docks 
Board,"  and  were  speciaUy  appointed  to  have  the  control  of  certain  docks. 
Ice  Tested  in  them  as  such  trustees,  in  order  to  maintaun  these  docks  fiir 
tiie  benefit  of  the  shipping  frequenting  the  port  of  Liverpool,  were 
IlierefiMre  held  liable  to  be  rated  as  occupiers,  though  they  occupied  such 
docks,  ftc.  only  for  the  purposes  of  these  Acts  and  derived  no  benefit  firom 
die  occupation.  —  /</. 

The  King  ▼.  The  CcmmisniMers  of  the  Salter's  Load  Slmce,  4  T.  R.  730 ;  and 
The  King  ▼.  lAoerpooi,  7  B.  &  C.  €1,  overruled.  —  Id, 

Becent  Acts  expressly  declared  that  certain  warehouses  and  parts 
of  the  docks,  then  for  the  first  thne  erected  and  put  under  the  *  con-   *  759 
trol  of  the  trustees,  were  to  be  liable  to  rates.  —  Id. 

Per  LoHD  Chelmsford.  —  These  Acts  did  not  by  implication  declare  that 
the  other  parts  of  the  docks  were  not  liable  to  rates.  —  Id* 
POWER.    See  Appointment. 

1.  A  power  to  be  validly  executed  must  be  executed  without  any  indirect 
object.  The  donee  of  the  power  must  give  the  property,  which  is  the 
subject  of  it,  as  property,  to  the  person  to  whom  he  affects  to  give  it  — 
Pcrdandy  Duke  of,  v.  Tophamy  82. 

t.  A.  created  a  power  to  appoint  a  fund  between  two  of  his  daughters,  H.  and 
M.,  or  to  appoint  it  to  one,  in  exclusion  of  the  other,  and  subject  to  such 
restrictions,  &c.  as  the  donee  of  the  power  (A.'s  son)  might  think  fit. 
The  donee  of  the  power  executed  a  deed  of  appointment,  which  in  form 
gave  the  whole  of  the  fund  to  one  of  the  sisters,  H.,  but  it  was  under- 
stood between  die  parties  that  H.  was  only  to  receive  one  moiety  of  the 
fund  for  her  own  use,  and  that  she  was  to  allow  the  other  to  accumulate, 
subject  to  some  future  arrangement,  and  in  pursuance  of  this  understand- 
ing H.  gave  her  brokers  directions  to  invest,  in  the  name  of  the  donee  of 
the  power,  of  another  brother,  and  of  herself,  one  half  of  the  fund,  and 
the  interest  thereon,  to  accumulate :  — 

Held,  that  this  was,  in  equity,  a  fraudulent  executiop  of  the  power,  and  thai 
the  deed  of  appointment  was  whdly  void.  —  Id. 

9.  The  power  authorised  the  donee  to  execute  an  appointment  with  or  with- 
out a  power  of  revocation  and  new  appointment.  The  deed  of  appoint- 
ment did  not  reserve  the  right  of  revocation.  The  Lords  while  affirm- 
ing the  decree  of  the  Court  below,  which  declared  the  deed  of  appoint- 
ment void,  introduced  into  the  order  the  words  ^  without  prejudice  to 
any  question  as  to  any  future  exercise  of  the  power  of  appointment,"  but 
refused  to  express  any  opinion  whether  any  such  future  exercise  of  the 
power  could  be  permitted.  —  Id, 
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4.  A  testator  after  maknig  specific  derises  of  bis  property,  real  and  perHmal, 
thus  proTided  for  the  disposal  of  his  residoaiy  estate :  '^  As  to  all  the  resi- 
dae,  &c.,  not  hereinbefore  specifically  bequeathed,  I  give,  &c.  to  my  ex- 

*  758   ecators,  their  heirs,  &c.  *  upon  the  trusts  following,"  to  pay  debts  and 

legacies,  to  permit  her  nephew,  H.  B.  G^  to  reoeiVe  the  rents  for  life, 
&c ;  ^  after  the  death  of  mj  said  nephew,  provided  he  shall  leave  anj 
child  or  children  him  sorviving,  &c.,  I  direct  that  my  ezecntors  shall  stand 
seised  of  my  said  residuary  estate,  upon  trust  for  such  persons  and  for  such 
ends  and  purposes  as  mj  said  nephew  shall,  by  his  last  will,  direct,  ap- 
point, or  devise,  &c. ;  but  if  mj  said  nephew  shall  die  without  leaving  an  j 
child  or  children  him  surviving,  &c.,  and  my  said  nephew  shall  not,  pre- 
vious to  his  decease,  make  any  such  appointment  as  aforesaid,  then  mj 
executors  shaD  stand  poeseased  of  my  said  residuary  estate,  &c^  upon  trust 
for  B.,  Y.,  and  R.,  their  heirs^  ftc."  The  nephew  died  without  ever  hav- 
ing had  a  child,  leaving  a  will  in  which  he  recited  his  uncle's  will,  and, 
declaring  himself  thereby  entitled  to  appoint,  he  i^pointed  the  residue  to 
£.  and  J.: — 

Held^  affinning  the  decision  of  the  Master  of  the  Bolls,  that  the  n^hew 
never  having  had  a  child,  the  condition  on  which  the  power  to  appoint 
was  founded  had  not  occuired,  and  the  power  to  appcnnt  never  came 
into  existence ;  that  the  nephew's  appointment  was  therefore  invalid,  and 
the  residuary  estate  went,  under  the  uncle's  will,  to  Bl,  T^and  B. — 
Earie  v.  Barter,  280. 
PRACnCB.    See  Judgment.    Power,  3.    Winding  up,  1. 

Where  by  consent,  on  the  trial  of  a  petition  for  a  divorce,  a  jury  has  been 
dispensed  with,  if  a  new  trial  should  be  ordered,  the  consent  previously 
given  would  no  longer  be  binding,  and  the  petitioner  might  demand  to 
have  his  case  tried  before  a  jury.  Per  Lord  Wenslbtdaub.  —  G^)ps  v. 
Gippt,  1. 

Where  an  advertisement  or  trade  mark  states  that  which  is  not  true,  it  can- 
not be  made  the  subject  of  protection  by  the  Court  of  Chanceij.  —  Leather 
Qoth  Company  v.  American  Leather  Cloth  Companjfj  628. 

The  Appeal  Committee  cannot  decide  what  documents  are,  and  what  are 
not  necessary  to  be  printed  in  the  appendix  to  a  case.  A  question  on 
this  point,  though  known  by  the  parties  to  exist,  was  not  made  the  subject 
of  discussion  during  the  argument  on  the  appeal.  The  House  would  not 
afterwards  hear  it  discussed,  and  refiised  to  make  any  order  as  to  the  costs 
of  the  appendix.  —  Spread  v.  Morgan,  588. 

*  754   *  The  decision  b^ow  being  reversed,  and  the  cause  remitted,  the  Court  be- 

low was  left  to  deal  with  the  general  question  of  costs Id. 

PBESCBIPTION.    See  Lights.    Nuisance. 
PBIYACY.    See  Lights. 

Invasion  of  privacy  by  opening  a  window  which  overiooks  another  man's 
grounds  is  not  recognised  by  law  as  a  wrongful  act.  —  Ttqiing  v.  Jones, 
290. 
PBOPERTT.    See  Poor  Rate.    Trade  Marks. 
PROPERTY,  TITLE  TO.    See  Game. 

Utie  to  property  created  merely  by  the  act  of  reducing  a  thing  into  posses- 
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sion,  neceasarily  implies  a  reduction  into  poflseasion  effected  hj  an  act 
which  is  not  in  any  way  of  a  wrongful  nature.    Such  an  act,  therefore, 
effected  by  one  who  is  at  the  moment  a  trespasser,  cannot  create  a  title  to 
property.  —  Blades  v.  Higga^  621. 
Game  chased  and  killed  on  the  land  of  A.,  is  his  property.  —  Id, 

PUBLIC  PROPERTY.    See  Damages.    Poor  Rate. 

The  Statute  48  £liz.  c.  2,  is,  in  its  provisions,  general  and  inclusive,  and  no 
other  principle  applying  to  create  an  exemption  from  those  provisions,  all 
property  capable  of  beneficial  occupation,  and  which  if  let  to  a  tenant 
would  be  capable  of  producing  rent,  is  liable  to  be  rated,  though  in 
the  hands  of  trustees  who  occupy  it  under  Acts  of  Parliament  for  the 
maintenance  of  works  declared  to  be  beneficial  to  tHe  public,  though  such 
trustees  derive  no  benefit  from  the  occupation,  and  though  the  revenues 
arising  from  such  occupation  are  exclusively  applied  to  the  maintenance 
of  the  works.  —  Mersey  Docks  v.  Camenm^  Gibbs  v.  Mersey  Docks,  443. 

RATE.    See  Poor  Rate. 

REANNEXED  MANOR  LANDS.    See  Manor. 

RECEIVER.    See  Trust. 

Payment  of  interest  on  an  Irish  mortgage  made  by  a  receiver  appointed  un- 
der the  11  &  12  Geo.  3,  c.  10  (Ir.),  over  the  estate  mortgaged  is,  within 
the  terms  of  the  40th  section  of  3  &  4  Wm.  4,  c.  27,  payment  by  ^*  an  agent 
of  the  party  liable."  —  Chinnery  v.  Evans,  115. 
*  The  words  in  the  40th  section  "  by  the  person  by  whom  the  same   *  755 
shall  be  payable,  or  his  agent,"  apply  equally  to  the  making  of  a 
payment  and  the  signing  of  an  acknowledgment.  —  Id, 
The  appointment  of  a  receiver  in  a  suit  puts  an  end  to  the  power  of  a  trus- 
tee appointed  for  the  benefit  of  creditors,  to  collect  the  rents.  —  McDon- 
.  neU  V.  White,  570. 

The  duty  of  a  receiver  appointed  in  a  suit  relates  (by  the  law  of  Ireland) 
as  well  to  the  arrears  due  from  the  tenants  at  the  time  of  his  appoint- 
ment as  to  those  which  would  afterwards  become  due,  and  in  a  case  in 
which  no  steps  were  taken  by  the  receiver  to  enforce  payment  fi*om 
the  trustee  of  arrears  which  he  had  suffered  to  accumulate,  his  estate 
could  not,  afier  the  lapse  of  many  years,  be  made  liable  for  those  arrears. 
— /rf. 

REDUCING  INTO  POSSESSION.    See  Game. 

REFUNDING.    See  Fund. 

REGISTERED  COMPANIES.    See  Companies.    Winding-up. 

RESERVATION.    See  Power,  1. 

RESIDUARY  LEGATEE.    See  Will,  4. 

REUNION  OF  MANOR  LANDS.    See  Manor. 

REVOCATION.    See  Power. 

RIVERS.    See  Fishery. 

SEA,  ARMS  OF  THE.    See  Fishery. 

SEPTENNIAL  FINES.    See  Tenantry  Act. 

SHIFTING  CLAUSE.     See  Will,  3. 

SHOOTING.    See  Game. 

SPIRIT  LICENSE.    See  Excise. 
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STATUTES.    See  the  following  titles  in  the  Index  and  pages  in  the  Toliane. 
48  Eliz.  c.  2.    Poor  Law,  448. 
21  James  1,  c.  8.    Patent,  228,  654. 
11  &  12  Geo.  8,  c.  10  (Ir.).    Receiver,  115. 
19  &  20  Geo.  8,  c.  80  (Ir.).    Irish  Tenantry  Act,  549. 

6  Geo.  4,  c.  81.    Excise,  175. 

2  &  8  Wm.  4,  c.  71.    Prescription.    Window  Lights,  290. 

8  &  4  Wm.  4,  c.  27.    Receiver,  115. 

5  &  6  Wm.  4,  0.  88.    Patent,  228. 

6  &  7  WnL  4,  c  88  (Ir.).    Excise,  175. 
•756   ♦7  &  8  Vict  Clio.    1 

10  &  11  Vict,  cl  78.      I  .      .        -^.  .. 

19  &  20  Vict  c  47  i    ^^^^P*^^®"  -^.ct^    Wmdmg-up  Acts,  889. 

25  &  26  Vict.  c.  89.         J 

20  &  21  Vict  c.  85.    IKvorce,  1. 

16  &  17  Vict  c.  51.    Succession  Duty,  257. 
SUCCESSION  DUTY. 

The  value  of  property  for  the  purposes  of  the  succession  duty,  under  the  16 
8c  17  Vict  c.  51,  IS  to  be  ascertained  at  the  time  when  the  interest  of  the 
successor  accrues.  If  the  property  has  then  no  saleable  value,  nor  any 
actual  or  potential  annual  value,  it  is  not  capable  of  being  assessed. 
Neither  possible  increase  nor  diminution  in  the  value  of  the  property 
after  the  succession  accrued  was  dealt  with  by  the  Legislature.  —  The 
Attorney-General  v.  Sefion^  257. 

No  system  of  assessment  or  charge  can  be  adopted  which  draws  into  the  cal- 
culation of  value  a  prospective  or  future  benefit  —  Id. 

When  therefore  A.  succeeded  to  land  which,  as  all^;ed  by  the  snocessor, 
and  admitted  in  the  information,  had  not  for  some  years  before  the  pred- 
ecessor's death  produced  any  annual  income,  and  did  not  produce  any, 
annual  or  otherwise,  to  the  successor,  but  of  which  he  afterwards  sold 
part,  he  was  held  not  liable  to  duty  under  the  provisions  of  the  statute  in 
respect  of  the  part  sold.  —  ld» 

Per  Thk  Lord  Chancellor  (Lord  Westbury).  —  Semble.  That  prop- 
erty (not  specially  exempted  under  the  statute),  which  at  the  time  of  the 
accruer  of  the  succession  produces  no  annual  income,  but  which  is  capable 
of  being  sold  in  the  market,  and  would  fetch  a  price,  there,  can  be  assessed 
as  upon  an  annual  value,  equal  to  interest  at  three  per  cent  on  the  price 
that  might  then  be  obtained  for  it  —  Id, 

Per  Lord  Wenslbtdale.  —  "The  beneficial  enjoyment"  mentioned  in 
section  21  means  no  more  than  the  enjoyment  of  the  possessor  in  his  own 
right,  and  for  his  own  benefit,  not  as  trustee  for  another.  —  Id. 

Per  Lord  Chelmsford.  —  The  89th  section  applies  only  *'  when  the  value 
of  a  succession  shall  not  be  ascertainable  under  any  of  the  preceding  sec- 
tions." —  Id. 
♦767  Per  Lord  Chelmsford.  —  The  word  "  first,"  in  the  45th  section,  ♦  ap- 
plies only  to  such  cases  as  those  mentioned  in  the  23d,  24th,  and  25th 
sections,  with  respect  to  timber,  advowsons,  and  leases.  —  Id. 
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TENANTRY  ACT. 

Septennial  fines  only  become  payable  under  the  19  &  20  Geo.  8,  c.  80  (Hie 
Irish  Tenantry  Act),  where  the  nonpayment  of  a  fine  on  the  dropping  of 
a  life  in  a  renewable  lease  is  the  fault  of  the  tenant  The  right  to  such 
septennial  fines  is  given  by  the  Act  as  a  consequence  of  the  tenant's 
neglect  —  Aldtoorth  v.  AUen^  549. 

Where  such  renewal  fine,  and  the  rent,  &c.  have  been  properly  calculated, 
and  the  calculation  transmitted  to  the  landlord  or  his  agent,  and  admitted 
to  be  correct,  and  an  offer  to  pay  the  amount  has  been  made,  accompanied 
by  a  demand  for  a  renewal,  and  the  grant  of  the  renewal  has  been  po6^> 
poned  for  the  landlord's  convenience,  he  cannot  afterwards  by  imposing 
conditions  and  requiring  proof  of  the  tenant's  title,  open  up  the  whole 
matter,  and  make  the  del&y,  which  thenceforward  occurs,  the  ground  for 
demanding  septennial  fines,  and  rely  on  the  refusal  to  pay  them  as  a  cause 
of  forfeiture.  —  Id, 

m 

A.  granted  a  lease  for  three  Uvea  renewable  for  ever.  In  1844  two  of  the 
lives  having  dropped,  the  tenant  sent  in  a  demand  for  renewal,  together 
with  the  calculation  of  rent,  fines  on  the  dropped  lives,  &c.,  and  an  offer 
to  pay  what  was  due.  The  account  was  acknowledged  to  be  correct,  but 
the  renewal  was  put  ofi'on  account  of  the  landlord's  absence  from  Ireland. 
In  1845  and  1846  a  correspondence  occurred  between  the  agents,  and  on 
the  part  of  the  landlord  the  tenant  was  required,  by  a  given  day,  to 
prove  strictly  his  title  to  renewal,  and  also  to  pay  all  the  renewal  and 
septennial  fines  calculated  up  to  that  time.  These  last  were  demanded,  un- 
der the  statute,  as  a  consequence  of  the  nonpayment  of  the  ordinary 
renewal  fines  when  originally  demanded.  These  conditions  were  not 
complied  with,  and  some  years  afterwards  a  bill  was  filed  to  compel  a  re- 
newal :  — 

Heldj  that  the  tenant  was  entitled  to  a  decree  for  renewal  without  paying 
the  statutory  septennial  fines.  —  Id, 
TIME.    See  Condition.    Succession  Dutt. 

Words  in  a  will  indicative  of  a  class  must  be  taken  to  denote  the  class  as  it 
was  constituted  at  the  date  of  the  will,  or  at  the  death  of  the  testator.  — 
Parker  v.  Tootal,  143. 

*  Where,  therefore,  there  was  a  gift  (after  the  happening  of  certain   *  758 
events)  amongst  "  my  daughters  and  their  children,"  the  child  of  a 
daughter  who  had  died  before  the  date  of  the  will  was  held  not  to  be 
entitled  to  a  share  of  the  property  thus  devised.  —  Id, 

The  time  for  ascertaining  the  value  of  property  for  the  purposes  of  the  suc- 
cession duty,  is  that  at  which  by  the  death  of  the  predecessor  the  interest 
of  the  successor  first  accrues.  —  The  Attorney -General  v.  Sefton^  257. 
TOLL.    See  Fishery. 

A  liability  to  make  compensation  for  actual  injury  done  to  an  ojrster  bed 
situated  in  a  navigable  river,  by  anchoring  thereon,  is  not  to  be  confound- 
ed with  a  liability  to  toll  for  casting  anchor  in  the  soil  itself.  -»  Cfann  t. 
The  Free  Fishers  of  WkUstable,  192. 
TRADE  MARKS. 

A  company  purchased  all  the  property,  utensils,  good-will  of  businev,  and 
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trade  marks,  &c.  of  a  manufacturer :  this  purchase  would  authorise  the 
company,  really  carrying  on  business  at  the  same  place,  to  continue  the 
use  of  the  manufacturer's^name  and  marks,  so  as  to  be  protected  therein 
against  infringement  of  the  same.  —  Leather  Cloth  Company  v.  American 
Leather  Cloth  Company,  528. 

There  may  be  a  property  in  a  trade  mark  which,  on  the  sale  of  the  right  to 
manufacture  the  goods  which  it  designates,  may  also  be  sold  and  trans- 
ferred. SembU^  a  paper  descriptiye  of  a  trade  does  not  constitute  a 
«♦  trade  mark."  —  Id. 

Where  an  advertisement,  or  trade  mark,  states  that  which  is  not  true,  it  can- 
not be  made  the  subject  of  protection  by  the  Court  of  Chancery.  —  Id, 

Persons  of  the  name  of  Crockett  manufactured  leather  cloth,  and  put  on  it  a 
stamp,  describing  it  as  manufactured  by  them  at  **'  New  Jersey,  U.  S.,  and 
West  Ham,  Essex,"  and  as  being  patented  and  being  tanned.  The  ap- 
pellants bought  their  manufactured  articles,  their  materials  for  manufac- 
ture, good-will,  and  premises  at  West  Ham,  and  their  trade  marks.  Sem- 
Ue,  that  on  such  a  purchase,  the  continued  use  by  the  purchasers  of 
Crockett's  original  bill  was  not  a  fraud  on  their  part,  and  if  the  use  of  it 
had  been  infringed,  it  might  have  been  protected.  —  Id, 
*  759  But  where  in  a  stamp  used  by  the  defendants,  the  form  of  the  *  printed 
words,  the  words  themselves,  and  the  pictured  symbol  introduced  among 
them,  so  much  differed  from  that  of  the  plaintiffs',  that  any  person  with 
reasonable  care  and  observation  must  see  the  difference,  and  could  not 
be  misled  into  taking  the  one  for  the  other :  — 

Held,  that  there  had  been  no  infringement.  —  Id, 
TRUST. 

Qamre.  Whether  an  express  devise  to  trustees  in  fee  is  cut  down  if  the  trust 
declared  is  not  so  extensive  as  the  legal  estate.  —  Watkins  v.  Frederick, 
858. 

Though  the  rule  as  to  limitation  by  time  does  not  apply  in  the  case  of  ex- 
press trusts,  yet,  as  to  them,  in  equity  the  general  rule  is,  that  stale  de- 
mands are  not  to  be  encouraged.  —  McDonnell  v.  White,  570. 

In  taking  accounts  against  a  trustee,  when  he  is  to  be  fixed  with  a  personal 
liability,  his  good  faith  is  to  be  considered,  and  every  fair  allowance  is  to 
be  made  in  his  favour,  especially  if  the  demand  against  him  is  one  which 
arose  many  years  ago,  and  the  beneficiary  was  at  the  time  cognisant  of 
all  the  matters  connected  with  it.  —  Id, 

A.,  being  greatly  in  debt,  executed  a  deed  of  trust  for  the  benefit  of  creditors, 
and  among  the  property  assigned  under  the  trust  deed  was  a  lease  for 
lives  renewable  for  ever,  on  which  the  rent  reserved  was  really  a  high 
rack-rent ;  the  tenant  complained,  and  the  trustee,  with  the  knowledge  of 
A.,  though  without  his  consent,  but  with  the  full  assent  of  A.'s  brother,  to 
whom  A.  had  committed  the  management  of  his  affairs,  received  from  the 
tenant  an  abated  rent ;  A.  complained  of  the  abatement,  but  he  took  no 
steps  to  put  an  end  to  it :  — 

Held,  that  the  estate  of  the  trustee  could  not,  after  the  expiration  of  the 
trust,  be  called  on  to  make  up  the  deficiency.  —  Id, 

While  the  trust  was  in  existence,  A.,  who  had  been  absent  from  the  country, 
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returned,  was  infonned  of  all  that  had  occorred,  and  made  an  affidavit  in 
a  salt  then  pending,  i?hich  had  been  instituted  by  one  of  his  crediton. 
In  this  suit  a  receiver  was  appointed  over  one  of  the  estates  included  in 
the  trust :  — 
Heldy  that  from  the  date  of  this  appointment  the  power  of  the  trustee 
was  at  an  end.  and  that,  as  by  the  law  of  Ireland,  *  the  receiver's   *  760 
duty  related  as  well  to  the  arrears  then  due  from  the  tenants  of  that 
estate,  as  to  those  which  would  afterwards  become  due,  and  consequently, 
no  steps  having  been  taken  to  enforce  payment  from  the  trustee  of  arrears 
which,  before  the  appointment  of  the  receiver,  he  had  suffered  to  accrue, 
his  estate  could  not,  after  the  lapse  of  many  years,  be  made  liable  for 
these  arrears,  -r-  Id. 

USAGE.    See  Fishery. 

VALUE  OF  PROPERTY.    See  Succession  Duty. 

WILL.    See  Apfointmemt.    Makor.    Trust. 

1.  A  devise  of  a  ^*  manor  **  will  not  carry  lands  which  had  been  part  of  the 
demesne  lands  of  the  manor,  but  had  been  severed  from  it,  and  were  re- 
purchased by  the  testator  between  the  date  of  his  will  and  his  death.  — 
Delacherois  v.  Delacherois,  62. 

2.  Implication  may  arise  from  an  elliptical  form  of  expresnon,  which  neces- 
sarily involves  and  implies  something  else,  or  from  a  form  of  gift  which 
cannot  be  rendered  effectual,  or  a  direction  to  do  something,  which 
direction  cannot  be  obeyed  without  implying  something  else.  —  Parker  v. 
Tootaly  143. 

Where,  therefore,  a  will  gave  to  T.  an  **  estate  for  life,  with  remainder  to  the 
first  son  of  the  body  of  T.  lawfully  begotten,  severally  and  successively  in 
tail  male,"  the  words  *'  and  other  sons  "  were  introduced  in  order  to  pre'- 
vent  the  words  '*  severally,  ftc,"  from  being  in  effect  struck  out  of  the  will, 
and  T.  was  held  to  take  an  estate  tail  by  implication.  —  Id, 

Words  in  a  will  indicative  of  a  class  must  be  taken  to  denote  the  class  as  it 
was  constituted  at  the  date  of  the  will,  or  at  the  death  of  the  testator. — Id, 

Where,  therefore,  there  was  a  gift  (after  the  happening  of  certain  events) 
amongst "  my  daughters  and  their  children,"  the  child  of  a  daughter  who 
had  died  before  the  date  of  the  will  was  held  not  to  be  entitled  to  a  share 
of  the  property.  —  I<L 

A  testator  named  Chorlton  had  two  sons,  Richard  and  James.  Richard  had 
a  son,  Thomas,  and  died.  Some  years  afterwards  James  married ;  and  just 
before  the  birth  of  James's  son  the  testator  made  his  will,  and  died  about 
two  months  after  the  birth  of  this  son.  By  his  will  the  testator 
devised  *  <*  unto  my  grandson  Thomas  Chorlton,  son  of  the  late  Rich-  *  761 
ard  Chorlton,  all  that,  &c.,  for  his  own  use  during  his  natural  life, 
with  remainder  to  the  first  son  of  the  body  of  the  said  Thomas  Chorlton 
lawfully  begotten,  severally  and  successively  in  tail  male  of  the  name  of 
Chorlton ;  and  for  want  of  such  lawful  issue  of  that  name,  either  by  my 
said  grandson  Thomas  Chorlton  or  my  said  son  James  Chorlton,  then 
I  give,  &c.  amongst  my  daughters  and  their  children,"  &c.  The  grand- 
son Thomas  entered,  and  while  in  possession  suffered  a  recovery ;  he 
survived  both  his  uncle  James  and  James*s  son  :  — 
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flUd^that  «iMK*  here  onl/Meaaft  Aesa  vho  would  take  vader  the lian- 
tatioaa  aateiku  to  the  derise  **  to  the  penoa  next  in  leaainder,''  and  ex- 
daded  them  ak»e  from  toking  aader  those  limltatioas.  The  efieet  of  the 
dkihinQ  thmm  was  theiclare  nqily  to  propel  or  aocelerato  the  next  re- 
mainder, bat  not  to  canj  oifcr  the  estate  in  a  difierent  elasi  of  remainder. 
—  Jeilieoe  ▼.  Gardiner,  323. 

4.  A  tfftatnr  derised  all  his  msaias,  Ae.  ''to  mj  son  lor  his  natoral 
TSl  •life,  aad  at  his  decease  *  to  trmtees,  •  their  heiis  and  aangns,  in  tnat  to 
preserre  *  —  (this  deriw  in  trast  was  icpeated  whenoTer  necessary)  — 
**  foe  the  son  or  sons,  danghter  or  danghtefs,  the  males  taking  first,  of 
mj  ssid  son  till  thej  attain  the  age  of  twent j-one  yean,  or  the  dajs  of 
^kA  amrriage,  and  no  larger;  the  elder  son  to  inherit  before  the 
r,  bat  the  danghters  to  take  cqnalljr  and  in  eommon  as  joint  heir- 
..*  He  empowered  hb  son  to  giro  *^  anj  part  or  even  the  whole  of 
these  estates "  to  an j  or  either  of  hb  sons,  bat  not  to  the  danghten, 
*■  as  mj  said  sosi  may,  from  their  eondoct  to  him,  their  father,  think  de- 
senring  of  preference."  Bat  if  the  eldest  grandson  shoald  torn  oat  ill,  the 
ttaCatnr  left  him  an  annoi^  of  200L  chargeable  on  his  landed  property, 
**  aad  to  the  eldest  son  of  soch  andeserrtng  grandson  I  leare  and  bequeath 
mj  landed  property,  estates,**  &c.  '*  I  will  therefore  that  the  before-men- 
lioned  cstales  shoald  in  soch  instance  descend  to  my  son's  grandson,  bat 
■tin  snbject  to  any  entail  of  the  same  which  my  son  may  make.**  If  the 
•on  died  withoat  issue,  the  trustees  were  to  preserve  the  estates  for  the 
testator^s  four  daughters  daring  their  lives,  free  from  the  control,  Ac,  "the 
iitstffs  being  equally  divided  between  them  or  their  hein  * ;  and  he  gave 
tiie  **  estates  and  property  to  them  through  the  said  trustees,"  Ae.  whom 
he  empowered  to  raise  10,0002.  for  the  danghten,  cbaigeable  on  all  his 
estate:  — 
fiUd,that  the  son  took  only  an  estate  for  life;  that  the  trastaes  took  an 
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«ftate  in  fee  in  remunder  expectant  on  the  detennination  of  the  life  estate 
of  the  ion,  and  that  on  the  son's  death  without  issue  the  estates  went 
over  to  the  daughters,  as  tenants  in  common  in  taiL  No  gift  in  the  will 
was  void  for  unoertaintj  or  remoteness.  —  Watldns  y.  Frederick^  858. 

QMOsre.  Whether  an  express  devise  to  trustees  in  fee  is  cut  down  if  the  trust 
declared  is  not  so  extensive  as  the  legal  estate.  —  1<L 

5.  Where  some  subject  matter  is  devised  as  a  whole,  and  then  words  of  de- 
scription are  added  which  do  not  completelj  exhaust  all  the  particulars 
indnded  in  the  general  devise,  but  seem  to  limit  and  restrict  it,  the  en- 
tirety, expressly  and  definitely  given,  shall  not  be  prejudiced  by  the  im- 
perfect enumeration  of  particulars;  nor  shall  a  clear  enumeration  of 
particulars  be  overruled  by  an  apparently  general  devise.  —  Weal  v.  Law- 
day^  875. 

A  person  was  possessed  under  one  and  the  same  lease  fer  lives  *  re-  *  768 
newable  fer  ever,  of  lands  denominated  B.,  C,  F.,  and  6.,  all  situated 
in  the  county  of  Kerry.  He  granted  out  the  lands  of  G.  for  lives  with  a 
covenant  for  perpetual  renewal,  reserving  thereout  a  perpetual  fee-farm 
rent  Some  yean  afler  this  grant  he  made  his  will,  which  recited  that 
he  was  possessed  of  a  lease  for  lives,  renewable  fer  ever,  of  certain  lands 
in  the  county  of  Kerry,  ^  which  said  lands  are  denominated  B.,  C,  and 
F.,  all  situated  in  the  parish  of,  &c.  in  the  county  of  Kerry."  He  directed 
that ''  the  aforesaid  lands  "  should  be  sold,  and  after  payment  of  his  debts 
be  equally  divided  between  J.  W.  and  S.  L.  After  giving  several  lega- 
•  cies,  he  made  J.  W.  "  residuary  legatee  of  all  my  real  and  personal  estate 
and  effects  " :  — 

HM^  reversing  the  decision  of  the  Master  of  the  Bolls  and  the  Lords  Jus- 
tices of  Appeal  in  Ireland,  that  the  estate  of  6.  did  not  pass  under  the 
general  devise,  but  went  to  the  residuary  legatee.  —  M, 
WINDING  UP.    See  Companies. 

Ordinarily  speaking,  it  is  not  under  the  provisions  of  the  25  &  26  Vict.  c. 
89,  §  199,  a  discretionary  matter  with  the  Court,  when  a  debt,  doe  by  a 
r^;istered  company,  has  been  estal^shed  and  remains  unsatisfied,  to  re- 
fuse to  the  creditor  an  order  for  winding  up  the  company.  —  Batoes  v. 
Hope  Intwranee  Company,  889. 

But  (per  Lord  Cbanwobth)  it  is  possible  that  a  case  might  ooour  in  which 
the  Court  could  refiise  such  an  order.  — Id, 

H.,  an  insurance  company,  registered  under  the  ^  Joint  Stock  Companies 
Act,  1844,"  granted  a  policy  on  a  life.  H.  transferred  its  business  and  its 
liabilities  to  another  company,  M.  The  life  fell ;  an  action  was  brought 
against  the  H.  Company.  Several  pleas  were  pleaded;  a  director  and 
agent  of  the  >L  Company  entered  into  a  negotiation  with  the  plaintiff  and 

^got  the  policy  transferred  to  himself;  the  pleas  were  then  withdrawn,  and 

fjudgment  entered  against  die  H.  Company.  Hie  director  then  assigned 
the  policy  and  jn^l|;ment  to  B.  as  trustee  fer  another  person.  Execution 
wasi8saed,and  a  return  of  nw&i  5ona  made.  B.  then  presented  a  peti- 
tion for  a  winding-up  order  against  the  H.  Company.  The  Master  of  the 
Bolls  granted  the  order.  The  Lords  Justices  offered  to  B.  the  oppor- 
tunity of  going,  into  evidence  in  support  of  his  claim,  which  was  impeached 
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by  tlie  H.  Compinj  to  be  colluaive ;  bat  lie  *  refused  to  do  «o,  innrtii^ 
tbat  thU  campaay  coald  not  impeach  it  except  by  filing  a  bill  to  itikj  the 
jndgmeiiL  On  tliia  refiiMl  tbe  Lords  Justices  discbarged  tbe  order  of  the 
Muter  of  tlie  RoUa :  — 

dd,  that  tbe  order  of  the  Maater  of  the  Rolli  conld  not  be  nutained,  tbe 
H.  Companj  being  entitled  to  file  a  bill  to  impeach  tbe  judgment    But 
tbe  petitioner  was  not  bound,  u  a  preliminary  to  hi*  right  to  the  order, 
to  go  into  further  evidence   in  support  of  his  claim,  for,  there  bemg  a 
jadgment  in  his  faTOnr,  the  burden  of  impeaching  it  lay  on  the  com- 
pany.     The  order  of  the  Lords  Justices  was  therefore  reversed,  and  the 
petition  was  ordered  to  stand  over  until  a  fixed  day,  on  tbe  resfiondenti 
undertaking  to  file  a  luU  to  impeach  the  judgment.  —  Id. 
le  cost*  of  tite  appeals  to  the  Lords  Justices  and  to  the  Honae  were  or- 
dered to  be  coals  in  the  canse.  —  Id. 
OWS.    See  LiaHTS. 
)S. 
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